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INTERNATIONAIRIMINALLAW & PRACTICERAININGVMIATERIALS ICLS

9. MODES OF LIABILITROMMISSION ANBARTICIPATION

9.1. INTRODUCTION

These training materials have been developed by International Criminal Law Services (ICLS) as a
part of the OSGBDIHRCTY bL/ wL &2 NJ / NAYSa WdzaiGAOS t NR2S(
Union An introduction to how to use the materials can be foundMpndule 1, which also
includes a case study and hypotheticals that can be used as training tools, and other useful
annexes. The materials are intended to sepréamarily as training tool and resoce for legal

trainers in Bosnia and Herzegovina (BiH), Croatia and Sdrbtaare also envisaged for
adaptation and use in other jurisdictions of the regiddiscussion questions, tips, and other
useful notes for training have been included where appiate. However, trainers are
encouraged to adapt the materials to the needs of the participants and the particular
circumstances of each training session. Trainers are also encouraged to update the materials as
may be necessary, especially with regardaseev jurisprudence or changes to the criminal codes

in their relevant jurisdiction.

EachModule provides a general overview of the international criminal law relevant to the
Module@ topic before discussing the relevant law and jurisprudence for@ibstia, and Serbia,
respectively. The materials make use of the most relevant and available jurisprudence. It should
be noted that where a first instance judgement has been cited, the drafters have taken special
care to ensure that the part referred to waupheld on appeal. It may be useful for trainers to
discuss additional cases that might alse relevant or illustrative for each topic, and to ask
participants to discuss their own cases and experiences.

9.1.1. MODULEDESCRIPTION

ThisModule providesan overviev of the modes of liabilityelied upon before théCTY, ICTR and
ICC.It focuses on the forms of individual criminal responsibility that are charged before
international criminal courtsThereafter, it discusses the modes of liability applied betbee
domestic courts in BiHCroatia and Serbiat does not consider the doctrine of superior
responsibility, which is dealt with separatelyhtodule 10.

9.1.2. MODULBEOUTCOMES
Upon completing thidgModule, participantsshouldunderstand

The various modes of liabijitused at the ICTYCTRand ICC

The differences between modes of liability at the ITCTR and the ICC

The elementsof joint criminal enterprise as a form of liabiljty

Which modes of liability would be the best applied to various types of ¢cases

The modes of liability applied in national jurisdictigraad

The modes of liability most usefub prosecutorsfor the cases in their respective
jurisdictions.

[entu enc e B e e ]
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Notes for trainers:

U This Module describes the ways in which perpetrators can be held re§porsi
their participation in the various substantive crimes discussed in Modules 6, 7
8. It is important for establishing a link between the perpetrators and the crit
and for identifying evidence that must be called at trial to prove their guilt.

U It is important at the outset that participants understand that the doctrine
superior responsibility will be dealt with in a separate Module. In the pres
Module, participants will be asked to concentrate on forms of individual crim
responsibility.

U The elements of each form of individual criminal liability are paired with rele\
case law to explain their application in practice.

U As with other Modules, the first part of the Module will deal with modes of liabi
before international criminaktourts or tribunals, and the second part will cov
domestic jurisdictions.

U It will be important for participants to compare and contrast the elements of -
different forms of individual criminal responsibility (often referred to as modes
liability or participation) before international criminal courts with those applical
in their national jurisdictions. In particular, the doctrine of joint criminal enterpr
should be explored with participants in order to critically asses its application |
before international and national courts.

U LY 2NRSNJ (2 I OKAS@®S (KS&aS 202S0iGA¢
inserted at the beginning of important sections. These notes will highlight the r
issues for trainers to address, identify questionschitthe trainers can use to direc
the participants to focus on the important issues and to stimulate discussion,
make references to the parts of the case study that are relevant and which ce
used as practical examples to apply the legal issuegliaught.




INTERNATIONAIRIMINALLAW & PRACTICERAININGVMIATERIALS ICLS

9.2. INTERNATIONAL LAW ANIRISPRUDENCE

Notes for trainers:

U This section focuses on the modes of liability before the ICTY, ICTR and ICC.
with the provisions before the ICTY and I@RR covers all forms of individual formr
of responsibility before these courts including the doctrine of joint crimi
enterprise (JCE).

U Thereafter, the provisions of the ICC Rome Statute are considered, and com
with those of the ICTY and ICTR.

U Itis important to convey to participants in this section that both the elements of
substantive crime (such as murder as a war criarg the mode of responsibility
(such as JCE Ill) must be proved beyond a reasonable doubt.

U In order to discuss the practl effect of these provisions, it is suggested tt
participants review the case study to determine which forms of individual crim
responsibility could be charged on the facts of that case.

o In particular, could the accused be charged under a joiminal enterprise?
And which form of JCE would be most appropriate?

o What would be different if the accused were charged under the Rc
Statute?

0 What evidence could be used from the statement of facts to support sut
charge, and what further evidence mhg required?

9.2.1. OVERVIEW

The ICTYCTR Statutes have incorporated modes of liability that are resedjnunder
customaryinternational law.It is noteworthy that he Rome Statute of theCC departed from
the law andjurisprudence on modes of liability estahed by the ICTY and ICTR. In particular,
the ICC does not recoe joint criminal enterprise,per se Rather,the Rome Statutehas
incorporated a different form of common purpose liability called qmerpetration (Article
25(3)(a)) indirect caoperpetraion (Article 25(3)(a)) and other forms of common purpose liability
(Article 25(3)(d)).

9.22. ICTY

ICTR Statutdrticle 6(1) and ICTY Statutaticle 7(1) are identical. They form the general basis
of the various modes of liability applied at those and some other international and hybrid
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criminal courts. As with the bulk of the substantive law of the ICTY and ICTR, the definitions of
the modes of liabity are those found in customary law at the relevant tifme.

The Statutes cover those persons who plan, instigate, ordieectly perpetrate a crime or
otherwise aid and abet in its planning, preparation or execution. They also include those modes
of participating in crimes thabccur when a group of people, who alarea common purpose,
undertake criminal activity that is then carried out either jointly or by some members of the
group?

ICTY/ICTR Statutes
Article 7(1)/6(1)

A person who planned, instigated, ordered, committed or otherwise aided and abette
Ay GKS LI FyYyyAy3s LINBLI NI GA 2 yividRal réSpossidldzi
for the crime

At the ICTY and ICTR, as at some other international criminal courts, the legal lnadilgdfal
criminal responsibility is customary international I&w.

9.2.2.1. FORMS OF INDIVIDUBRIMINAL RESPONSIBYL

The forms of individual criminal responsibility applying to genocide, crimes against humanity and
war crimes at the ICTY, ICTR andd@C

Panning

Instigating

Ordering

Committing (direct perpetration)

Aiding and abetting in the planning, preparation or execution of a grime
Joint criminal enterpriséwhich is considered to be a form of commission)
Superior/command responsibility (sellodule 10);

Co-perpetration (joint perpetration)

Indirect perpetration and

Indirect coperpetration.

= =4 =4 4 -4 -4 4 -8 -8 4

Yoy @SNI I F ROAKLE &l y0o2-47A Appeals/ Ghantber, Dacibioarl hterlocutory Appeal

Challenging Jurisdiction in Relation to Command Responsibility, 16 July 200% fiZ3] 2 ¢+ RAS =~ /| as$s
IT-94-1-T, Trial Judgement, 7 May 199, 666-bT 5 dzO{ 2 ¢ | R418ATAppehl duligernedtd26 L ¢

Jan. 2000, 71 18892.

2¢ | RAJYI188192.

*¢ I R §1666669.
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The modes of liability covered here stem mainly from the ICTY and ICTR Statutes and case law.
See sectiorD.2.3 for information on differences at the ICSome of these modes of liability
overlap to varying degrees.

It is important to recall thathe elements of N
each mode of liability described in thé Thc clements of each mode of liability mugt
following sections must be proven i e proved in addition to the elemerdgthe

addition to the elements of the particulal particular substantive crimes being charge
substantive crimes being charged and their and their chapeau requirements.

chapeau requirements 4

Modes of liability can be provenby circumstantial or direct evidence, taking into account
evidence of acter omissions of the accuséd

Similar forms of individual criminal responsiiliare provided for in the criminal codes
applicable in BiH, Croatia and Ser{gae section 9.5, 9.6 and 9.7, respectively)As each of the
forms of individual criminal responsibility ah are applied before the ICTY, ICTR and ICC are
considered below, participants should have in mind whether these are prevalent within their
national systems, and to what extent.

9.2.2.1.1.PLANNING

Planning means that one or several persons contemplate designingpthmission of a crime at
both the preparatory and execution phases.

Actus reug; One or more persons designs a criminal The accused does not have to direc
action, procedure or arrangement for a particulgr  or physically commit the crime
crime that is later perpetratef.lt is sufficient to planned to be found guilty of
show that the planning was &adtor substantially planning.

contributing to the crime'.

1 The accused does not have directly or physicallycommit the crime planned to be
found guilty of planning.The accused does not even have to be at the crime scene, as
long as it is established that the direct perpetrators were acting according to the
accuse@ plan®

“See,egf G+ YA &af | @O DIo&E28A, EppdalJad§embns 80 Nbve 2006, 1 Br7

® JeanPaul Akayesu, Case No. I@BRI-T, Trial Judgement, 2 Sept. 19989D; Georges A. N. Rutaganda,

Case NoICTR96-3-T, Trial Judgement, 26 May 2008, oT T { Gl yA &t | @820T, o= /| &S
Judgement, 5 Dec. 2003, 1 168.

®5 NI 32 YANJI aif 2 ®STOA-B Appkat Jidyenmers, @2 Now. 20§9268; Laurent Semanza,

Case NOICTRO7-20¢ = ¢ NAFf WdzRISYSYy Gz wmp al @& Hnnosl4/2A oynT 51
Appeal Judgement, 17 Dec. 2004, 1 26.

Ta At 23268y 2 NarAlGAN 26.

8l 2dzo S . 201 2 41 M4, Abpeadb Hudgenhedt, 39 Mag 29I0L26.
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1 Itis not necessary to identify by name tbiect perpetrator(s) of the crime planned by
the accused person.

Mens rea¢ The accusedintended to plan the crime, or at a minimum, was aware of the
substantial likelihood that a crimeould be committed when the planned acts or omissions
occured.’® The accuse® presence at the scene of the crime can be a factor used by the judges
in determining his or hemens red™*

A personconvicted of having committed a crime cannot be convicted of having planned the
same crime, even though his involvement irethlanning may be considered an aggravating
factor®

9.2.2.1.2.INSTIGATION

Actusreusc LY a G A3 GA2yRBaAN @GdzNRAYYVEH A ¥ BnSDyeQR auhidithA y 3 €
crime.

9 Itis sufficient to show that the instigation was a factor substantially contributing to the
conduct of another person committing the crinte.

f Instigation can be express or implied and involve acts or omis&ions.

9 It is not necessary to specifically identify the person instigatedthe directphysical
perpetrator) by namé’

The prosecution musgstablisha causalink between the instigation andhe actus reusof the
crime® However, it is not necessary to demonstrate that the crime would not have occurred
but for the accuse@ involvement?®

The accused does not need to Iphysically present when thematerial elements of the
instigated crimeare committed %°

° 201 & . ALY 75, citiny 2 NaR 4l,6AJ 11 26, 29, 31.
Ya At 2 @68y 2 NataldAN 29.

L o201a@d, Al 132.

Zarf 2089268 At 2 YAN {0 9k, Trial Jad§embn? 81 Jllyt20044B; Mladen

bl f S A fCAssé NoSH8-34-T, Trial Judgement, 31 March 20035%wl R2 &t I @ . NBLyAy X
99-36-T, Trial Judgement, 1 SeR004, 1268.

BeAKZ2YANI . f | ®524F,Trial Judgednerts, 2 March 2000, 1 280.

1 Ignace Bagiliggma, Case No. ICBR-1A, Appeal Judgement, 3 July 2002, 1 30.

®Ferdinand Nahimana, Case No. I@BR 1A, Appeal Judgement, 28 Nov. 200480.

R e p K Vi (o]

v Francois Karera, Case No. [OIH4-A, Appeal Judgement, 2 Feb. 2009, T 318.

'8 BagilishemaAJ { 30; Moinina Fofana et al., Case No. 808&11-A, Appeal Judgement, 28 May 2008,

1 54.

9 Sylvestre Gacumbitsi, Case No. KOT®R4, Appeal Judgement, 7 July 2006, 1 122 NRA SANRT | f @
2 Nahimana AJ 1 660.













































































































































































































































