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INTERNATIONAIRIMINALLAW & PRACTICERAININGVMIATERIALS ICLS

8. WARCRIMES

8.1. INTRODUCTION

These training materials have been developed by International Criminal Law Services (ICLS) as a
part of the OSGBDIHRCTY bL/ wL &2 NJ / NAYSa WdzaiGAOS t NR2S(
Union An introduction to how to use the materials can be found in Medl] which also
includes a case study and hypotheticals that can be used as training tools, and other useful
annexes. The materials are intended to sepramarily astraining tool and resource for legal
trainers in Bosnia and Herzegovina (BiH), Croatid Serbia but are also envisaged for
adaptation and use in other jurisdiction of the regioDiscussion questions, tips, and other
useful notes for training have been included where appropriate. However, trainers are
encouraged to adapt the materials to éhneeds of the participants and the particular
circumstances of each training session. Trainers are also encouraged to update the materials as
may be necessary, especially with regards to new jurisprudence or changes to the criminal codes
in their relevanfurisdiction.

Each Module provides a general overview of the international criminal law relevant to the
a2RdzZ SQ&a G2LIAO 0SF2NBE RAaOdzAaAy3d GKS NBft SgIyi
respectively. The materials make use of the mostvaht and available jurisprudence. It should

be noted that where a first instance judgement has been cited, the drafters have taken special
care to ensure that the part referred to was upheld on appeal. It may be useful for trainers to
discuss additional s that might also be relevant or illustrative for each topic, and to ask
participants to discuss their own cases and experiences.

8.1.1. MODULE DESCRIPTION

This Mbdule covers the law applicable to prosecutingar crimes committed in both
international and norinternational armed conflictslt explairs the elements necessary for
provingwar crimesprohibited underinternational humanitarian law (IHLihcluding

1 grave breaches of the Geneva Conventjons
9 violations of Common Article 3 thé Geneva Conventions; and
9 other violations of the laws and customswear.

It demonstrates the distinctions between war crimes committed in international armed conflicts
and those committed in nofinternational armed conflictand addresses crimes forhich the
classification of the conflict is irrelevarnithe Modué sets out the position under international
law andconsides the prosecution of war crimes iBiH, Croatia and Serbia by describing the
laws and jurisprudence from these countries.

8.1.2. MODULEOUTCOMES

At the end of this sessioparticipantsshouldunderstand
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i

The distinction between war crime®mmitted in an armed conflicind other domestic
crimes not committed during an armed conflict.

The distinction between grave breaches, violationsGdmmon Article 3 to the Geneva
Conventionsand other violations of the laws and customs of war.

Where to find sources of international humanitaridew (both customary andreaty
provisions)or the prosecution of war crimes before international and nasiboourts.

The constitutive elements of proving war crimesbefore international and national
courts

The difference between international armed conflicts and roternational armed
conflicts.

Factors that can be used to prove a nexus between the allegedral conduct and an
armed conflictincluding in cases of sexual violence.

The underlying crimes, how to categeea criminal incident as a warime and how to
prove the underlyingffencewas a war crime.

The definition of astatus ofa victim andunderstandwhy this is important for war crimes
prosecutions.

The ways in which sexual violence and other geHrased crimes can be prosecuted as
war crimes.
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Notes for trainers:

U This Module is one of the most important fparticipantsas the crimes discusse
will be frequently prosecuted within national jurisdictions. It is critical
participantsto grasp theunique elementsof war crimes as compared with th
ordinary national crimesThe participants should also examine the diffezes in
the elements between war crimes, crimes against humanity and genocide.

U The elements of the offences must be thoroughly explored, and the use of pra
examples from the international and domestic case law would greatly assi
illustrating haw the elements are defined and implemented.

U It is imperative thatparticipantsappreciate the origins and development of Jlds
this will empower them both to understand the rationale behind the les
requirements of war crimes and to develop argumentgawiour of interpretations
they wish to advance in their cases.

U LY 2NRSNJ (2 | OKAS@®S (KSaS 202S0i0A¢
inserted at the beginning of important sectionghese notes will highlight the mai
issues for trainers taddress, identify questions which the trainers can use to dir
the participants to focus on the important issues and to stimulate discussion, r
references to the parts of the case study that are relevant and which can be us
practical examples tapply the legal issues being taught.

Structure of this Module:

U Itis important for trainers to understand that this Module is broken down into ft
main parts.

0 The first section§.2) provides a definition of war crimes under internation
law. It includes the provisions on war crimes before the ICTY and a discuss
the main elements of war crimes charged at the ICTY.

o ltis followed by a sectiofD) that describes the elements that are common
all war crimes¢ KSaS St SYSyda FINBE adO2YY2yé
for all war crimes irrespective of the particular cem{.e. murder, torture,
rape, etc.). These are the requirements that make the underlying crime a
crime as opposed to an ordinary crime.

o After the common elements have been examined, the Module discusses ea
the war crimes, such as murder, tortymape, etc. 8.4) There is also a separat
section on war crimes involving sexual violer@e (

0 Thereafter, the laws and cases on war crimes from the SFRY CriminaBGpc
BiH B8.8), Croatia 8.9) and Serbiag.10) are examined.
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8.2. DEFINITION OF WARIMES UNDER INTERNANAL LAW

motes for trainers: \

U The development of the laws prohibiting war crimes has not been straightforw
Participants should be introduced in this first section to the magtificant treaties and
developments in international humanitarian law (IHL).

U It is extremely important that participants understand the distinction between gri
breaches of the Geneva Conventions and other violations of IHL.

U A useful way of demonstratirttpis would be to refer the participants to Articles 2 and 3

\ the ICTY Statute, asking them to compare the provisions in each of these articles./

The laws prohibiting @ar crimesare a subset of IHL (also known as the law of war or the law of
armed conflict): IHL is a set of rules that seeks to limit the effects of armed conflict, protect
persons who are not participating in hostilities and restrict the means and methods of warfare.

The main sources of |Hice treaties and customary international law.

8.2.1. ESSENTIAL PRINCIPQESHL
The essentiaprinciplesof IHLinclude

(1) Distinction The parties to a conflict must at all times distinguish between the civilian
population and combatantin order to spare the civilian population and civilian
property. Neither the civilian population as a wholeor individual civilians may be
attacked. Attacks may bedirected solely against military objectivegincluding
combatants)

(2) Proportionality Attacks are prohibited if they cause civilian damage that is excessive or
disproportionate when compared with the direct and concrete military advantage that is
gained.In attacking military objectives, combatants must take measures to avoid or
minimise colléeral civilian damage and refrain from causing excessive civilian damage.
There is a phibition on employing methods and means of warfare of a nature to cause
superfluous injury and unnecessary suffering.

(3) Protection Captured combatants and civilians wfiod themselves under the authority
of the adverse party are entitled to respect for their lives, their dignity, their personal
rights and their political, religious and other convictiombey must be treated humanely
and without adverse distinctionTheymust be protected against all acts of violence or
reprisal.

! See the IHL section on the ICRC website (www.icrc.org) for more on IHL. The ICRC commentaries on the
Geneva Conventions and APs are particularly useful sources when interpretation of the provisiong of thos
treaties is required; these am@vailable atwww.icrc.org/ihl.nsf



http://www.icrc.org/ihl.nsf

INTERNATIONAIRIMINALLAW & PRACTICERAININGVMIATERIALS ICLS

8.2.2. VIOLATIONS OF IHL

All violations of IHL do not constitute war crimes. To be considered a war crime, the violation
must entail, under customary or treaty law, the individual criminal respoitgilaf the person
breaching the rule. War crimes are serious violations of IHL committed in international and non
international armed conflicts that give rise to individual criminal responsibility.

Various provisions under IHL (customary law and treaty lawhibit the commission of war
crimes:

1 Grave breachesf the Geneva Conventiorsd of Additional Protocol | (APtihat apply
in international armed conflict

1 Common Article ®f the Geneva Conventiortsat apply in all conflictsand

1 COther serious violations of international humanitarian lawthat apply in either
international or internal armed conflicts

Grave breaches of the Geneva Conventions:

1 Each of thefour DSY 8@t /2y @8yiArzya AyOfdRSa ¢aINI G

expressly criminalis¢he most seriousgrave violationsof the rules provided in the
Conventions.

1 The list of grave breaches in the Geneva Conventions was expanded in AP

f Grave breaches provisions are regarded as part of customary international law.

1 Grave breaches provisiomly apply to violations committed during an international
armed conflictand against persons who are protected by the Geneva Conventions.

1 Protected persons under the Geneva Conventions inctimlBansand combatants
0 Protected dviliansare thosepersons who are in the hands of the adversary
0 Protected combatants arthose persons who qualify as prisoners of war.

Common Article 3 of the Geneva Conventions:

1 By contrast, Article 3 common to the four Geneva Conventisets out certain

fundamentalprotectionsthat alsoapply during armed2 y ¥t A Ol ay 204G 2F |y

OKI NI OlG SNE

I The ICTY has held that Common Article 3 set forth a minimum core of mandatory rules
applicable to any armed conflicts, whether the conflict is of an international or non
international charactef.The character of the conflict is therefore irrelevant.

“See, e.g. nternational Court of Justice, Legality of the Threat or Use of Nuclear Weapons, Advisory
Opinion, 8 July 1996, 1 79, 82. Geneva Convention, Additional Protocol I, Art. 85 contains additional
grave breaches, but there is debate over whether all thesabines also constitute custom.

’5dz012 ¢l RAGSE 580AaAz2y 2y G(GKS 58FSy0S az2irazy F2NJ
1995, 1 102.See alsdCJ, Case Concerning Military and Paramilitary Activities in and Against Nicaragua,
Merits Judgemet) 27 June 1986, 1 218.

Ly
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1 The ICTY has held that violation of Common Article 3 provisions give rise to criminal
responsibility’ Violations of Common Article 3 are expressly criminalised in the IGITR a
ICC Statutes.

Otherseriousviolations of IHL:

1 Customary international law and other treaties provide for other serious violations of
IHL giving rise to criminal responsibility. They set forth prohikstitiat apply in:
o0 International armed conflictsray;,
0 Internal armed conflicts onjyor
o0 In both international and internairmed conflicts.

The table on the next pagsets out the main areas of protectioprovided by the Geneva
Conventions and their additional protocols.

IHL is a set of rules that seeks to limit the effects of armed conflict, protect persons who a
participating in hostilities and restrict the means and methods of warfare.

*¢ | RDedision on the Defence Motion for Interlocutory on Jurisdiction, 1 134.

10
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ICLS

8.2.3. GENEVA CONVENTIONNDAADDITIONAL PROTXGS

Treaty Who is protected When they are Protections
protected
CGeneva Civilians and military| International armed| Establishes minimum standards of
Gonventiors| | personnel who are | conflict treatment for the dead, injured, sick an
& I1(GC 1) wounded,sickor shipwrecked. It obliges parties to
shipwrecked protectand permit medical, religious
and humanitarian personnel to assist
the injured
Geneva Members of the International armed| Obliges the capturing party to ensure
Convention Ill| armed forces who | conflict the observance of fundamental
(GC IN become prisoners of protections,rightsand freedoms
war.
Geneva Civilians in occupied| International armed| A broad range of protectiontbat

Convention IV
(GCIY

areas or areas
affected by armed
conflict

conflict

guarantee fundamental protections,
rights and freedoms

Article3
common to
Geneva
Conventions |
cIV

Civilians and military
personnel who are
not actively taking
part in hostilities

Non-international
armed conflict and
international armed
conflict®

Prohibits: murder, torture, cruel
treatment, hostage taking, humiliating
and degrading treatment, extraudicial
punishments and executions. It impose
minimum protections of due process
and an affirmative duty to collect and
care of the wounded and sick

® Geneva Convention, Common Art. 3 applies to both international andmtemational armed conflicts
and is part of customary international law attterefore binds all parties to a conflict: Dragoljub Kunarac

et al., Case No. 196-23/1-! X~

I LILIS | f

WdzZRISYSyix

MH Wdzy S

No. IT96-21-A, Appeal Judgement, 20 Feb. 2001, 11-83847;¢ | RMRedision on thdefence Motion
for Interlocutory on Jurisdiction, 1 89, 98; ICJ, Nicaragua Case, 1 218.

11
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Additional All persons affected | International armed| Complements the protections of GEV.
Protocol I to | by the armed conflict including Provides for protections in the conduct
the Geneva | conflict people fighting: of hostilities; pohibits the use of
Conventions colonial gSILRya GKIG aOl dz

(AP)

domination, alien
occupation or racist
regimes

2 NJ dzy' y S OS a aand\dkovidesiz
for superior responsibility.

Additional
Protocol Il to
the Geneva
Conventions
(AP 1)

All persons affected
by the armed
conflict

Non-international
armed conflict that
take place on the
territory of a State
between the armed
forces of that State
andorganised
armed groups
which, under
responsible
command, exercise
control over a part
of its territory as to
enable them to
carry out sustained
military operations

All of the protections offered by
Common Article 3 plus: basic due
process rights and prohibition against
the recruitment ofsoldiers under the
age of 15.tlimposes a duty to educate
children and a duty to reunite families

8.2.4. WAR CRIMES PROVISSCBEFORE INTERNATADIKOURTS

ICTY Statute Articles 2 and 3 give the ICTY jurisdiction over grave breaches of the Geneva

Conventions and violations of the laascustoms of waf,respectively.

Violations of Article 2 can only be chargéthie prosecutionalso allegesn international armed
conflict. On the other hand, violations of Article 3 can be chargedrdless of the nature of the
conflict. However, thgrosecutionmust show that the underlying conduct was prohibited in the
type of armed conflict at issu@hat is, if the Article 3 violation concerns a provision applicable
only to international armed conflict, thgrosecution must show that the conflict wa
international. If the Article 3 violation concerns a provision applicable in international and non
international armed conflicts, it is not necessary to prove the nature of the corfiliche ICTY,
the practice has been to charge violations of ArtRtbat are prohibitedin all armed conflictsn
order to avoid having to prove the existence of an international armed conflict in every case

® Statute of the International Criminal Tribunal for the Former Yugoslavia, Art. 3 is residual in nature. It
gives ICTY jurisdiction over any other serious violatain$iL not covered by arts. 2, 4 or 5 of the ICTY
Statute, in addition to the offences expressly listed in Art. 3. The list of crimes in Article 3 is therefore not
closed; other crimes are incorporated in this Article.

12
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Violations of Common Article 3 can be charged under Article 3 of the ICTY Statute, and as noted
above, theconduct set out in the provision igrohibited irrespective of the nature of the
conflict.

ICTY Statute Article 2: Grave breaches of the Geneva Conventions of 1949

The International Tribunal sHahave the power to prosecute persons committing or
ordering to be committed grave breaches of the Geneva Conventions of 12 August 1¢
namely the following acts against persons or property protected under the provisions
the relevant Geneva Conventians

(a) wilful killing;

(b) torture or inhuman treatment, including biological experiments;

(c) wilfully causing great suffering or serious injury to body or health;

(d) extensive destruction and appropriation of property, not justified by military
necesdy and carried out unlawfully and wantonly;

(e) compelling a prisoner of war or a civilian to serve in the forces of a hosti
power;

() wilfully depriving a prisoner of war or a civilian of the rights of fair and regule
trial;

(g9) unlawful deportation @ transfer or unlawful confinement of a civilian;

(h) taking civilians as hostages.

ICTY Statute Article 3: Violations of the laws or customs of war

The International Tribunal shall have thewer to prosecute persons violating the laws
or customs of war. Such violations shall include, but not be limited to:

(a) employment of poisonous weapons or other weapons calculated to caut
unnecessary suffering;

(b) wanton destruction of citiestowns or villages, or devastation not justified by
military necessity;

(c) attack, or bombardment, by whatever means, of undefended towns, village
dwellings, or buildings;

(d) seizure of, destruction or wilful damage done to institutions dedicated t
religion, charityand education, the arts and sciences, historic monuments an
works of art and science;

(e) plunder of public or private property.
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ICTR Statutévticle 4 covers a noexhaustive list of crimes based elations of Common
Article 3and of Additional Protocol Il, reflecting the UN Security Colricil RS (i Stafthe/ I G A 2 Y
1994 genocide took place in the context of a narternational armed conflict.

The ICC has jurisdiction over war crimes including:

i Grave breaches of theedBevaConventions

9 Serious violations of the laws and customs of international armed cgnflict

9 Serious violationsf Common Article 3 committed in a nenternational armed confligt
and

1 Serious violations of the laws and customs ofmernational armed conflict

It is significant that the Rome Statute maintains a clear distinction between tvasecrimes
that are prohibited in international armed conflict and those applicable in internal armed
conflict.

8.25. ELEMENTS OF WAR CRBMBEFORE THE ICTY

As noted above,tahe ICTY there are two separate categories of war crimes: grave breaches of
the Genewa Conventions, under Article 2 of the ICTY Statute, and violations of theolaws
customs of war, under Article 3.

In order to determine whetheconduct constitutes a war crimeeither under Article 2 or Article
3t within the jurisdiction of the ICTY, thew must establistihe following

1 The violation constitutes an infringement of a rule of international humanitarian law;

1 The rule is customary or, if it belongs to treaty law, all required conditions are met;

1 The violation is serioyghat is to say thaft constitutes a breach of a rule protecting
important values and involves grave consequences for the victims; and

9 The violation of the rule entails, under customary or conventional law, the individual
criminal responsibility of the person breaching théett

8.2.5.1. GRAVE BREACHES OE TBENEVA CONVENTIQNRTICLE 2 OF THHEYC
STATUTE)

The following elements must be established for an offence to be subject to prosecution as a
grave breach under Article 2 of the ICTY Statute:

1 The existence of an armed conffict
9 The armed conflict was international in natyre
1 Anexus between the alleged crimes and the armed confiind

"Rome Statute of the Internation&riminal Court, Art. 8.
8¢ | RAJY 94Kunarag Al 1 66.

14
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I A =2 4 oA

f The victims of the alleged crimesere a ¢ LINR 1 SOGSR LISNER2Yy ¢ dzy RS

Conventions.

8.2.5.2. VIOLATIONS OF THEMSAAND CUSTOMS OF RNVPARTICLE 3FOTHE ICTY
STATUTE)

The ICTY considers Article 3, violations of the laws and customs of war, a residual clause that
gives the ICTY jurisdiction overbeoad range of violations. The list included in Article 3 is

GYSNBt & Aft dzad N G AdesS/blatighg df bofhEte IGdrevia Cahedtimns ang O f dz

The HagueConventionsand could be interpreted to include other violations of fi\iolations
of Common Article 3 of the Geneva Conventions fall within the ambit of ArticleTRe
violations of the Geneva Conventions and of IARhich are not grave breaches arttiat are
now regarded as customary lawould also fall within the scope of Article 3 of the ICTY Statute.

The application of Article 3 of the ICTY Statute requirdstarmination that a state of armed
conflict existed at the time of the commission of the crime and of the existence of a nexus
between the alleged crimes and the armed confffct.

If the crime alleged is an offence that applies only in international arcedlict, then the
prosecution must prove the existence of such a conflict.

For charges based on Common Article 3 of the Geneva Conventioqspteeution must prove
that the victim was a person not taking an active part in the hostilities at the tiinleecalleged
crime and that the perpetrator knew or had reason to know that the victim was taking no active
part in the hostilities at the time of the alleged violatiGhUnder the laws oBiH, Croatia and
Serbia prosecutors must prove four elements wiodiarging war crimes:

9 The criminal act is in violation of international law

9 The criminal act occurred during armed conflict, war or occupation

1 There is sufficient nexus between the act of the perpetrator and the armed conflict, war
or occupation

1 The acused must have ordered or perpetrated the act

The existence ofin armed conflict and a nexus to that conflete discussed below isections
8.8.1(BiH),8.9.1(Croatia), and.10.1(Serbia).

‘wl R2&f 10 . NSLOgIES LNASEbWMRESEYSY (S 3 MHMIS34f | RSY
T, Trial Judgement, 31 March 2003 § 176.

¢ | RDedision on the Defence Motion for émtocutory on Jurisdiction, 1 87, 89.

“bid. at 1 89;Kunarag AJ 1 68.

Yirdzel RAY t 2 LJ2 @A 9588T Trialfdutlgement; |739; Ang Gotdvifa et al., Case NG IT

90-T, Trial Judgement 15 April 2011 § 1673.

B Gotovina et al.§ 1673;PdLJ2 A ®ESEW & TnoT [ 2dz0482T, Appehldutidernent, / | &4 S
19 May 2010 1662 St SAY § 420. >

15
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8.3. ELEMENTS COMMON TOLANAR CRIMES

Notes for trainers:

U0 Having provided a brief introduction to the definition of war crimes unc
international law, it is necessary fost considerthe common elements for all wa
crimes, and thereafter, to examine each particular war crime.

U It is imperative for participants to understand that the common elements for \
crimes are those that must be proved for any particular war crime, for exan
murder, torture, rape, etcThese are the jurisdictional elements which make
offence a war crime.

U These are the elements which distinguish crimes committed during war from cr
committed in times of peace.

U It is essentialfor the participants to understand that the distinction betwee
international and norinternational armed conflicts is not academic; the rul
applicable in the different armed conflicts are not the same and, as a result, mc
the provisions onwar crimes apply differently depending on the nature of th
armed conflict (for example, graves breaches are only applicable in internat
armed conflicts, whereas violations of AP Il only apply inintarnational armed
conflicts)

U The Module will consider ea of the common elements and discuss the differer
between armed conflicts that are classified as international and those that
classified as internal.

U It will be a very helpful exercise to asérticipantsto evaluate whether the conflict
described i the case study is of an international or internal charadBarticipants
can also be requested to identify which war crimes could be charged based o
facts of the case.

U Questions that could be posed during thodule in order to focus the attentioof
the participantson the salient issues are:

o What evidence is required to prove an international armed conflict, as oppc
to a noninternational armed conflict? For example, what level of interventi
by an outside state might be required to renderamfict international?

0 What is the threshold that must be met to establish an armed conflict?
example, when does civil unrest become an armed conflict?

0 What distinguishes acts that would amount to the ordinary crime of mur
from murder charged as aaw crime?

o How closely do the unlawful acts of an accused need to be related tarthed
conflict in order for the conduct to be charged as a war crime?

Hints:
U It is vital for prosecutors to appreciate which crimes can be charged as war ¢
irrespectiveof the nature of the armed confli@s such crimes need not burden tr
prosecution with proving that the conflict was international in character.

16
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The elements listed and describdelow arecommon requirements for all wagrimes These
elementsare:

(1) Armed conflictthere must have been an armed conflict when and where the alleged
crimes were committedSe section8.3.1.2for a discussion on the difference between
international and internal armed conflict.

(2) Protectedpersonsthe victim must be protected under IHL.

(3) Nexus:there must bea sufficient nexus betweg G KS | OO dza SeRafied | O &
conflict

(4) Existing IHLthe violation must be a breach of customary or treaty IHL bindinghen
accused

(5) Gravity:the violation must be serious and involve grave consequences for the victim

(6) Individual criminal responsibilitythe violation must entail individual criminal
responsibility of persons breaching the rule.

(7) Awarenessit is also necessary to prove that the accused was aware ghairmed
conflict existed"

All of these elements distinguish war crimes from ordinary crimes.

The common elements of warimes distinguish them from ordinary domestic crimes.

Importantly,it is notrequired to prove thatwar crimeswere committed as part of a plan, policy
or largescale commission of such crim®@s.

Each of thesseven elements will be discussed in turn beldiv.

“¢ I RDedision on the Defence Motion for Interlocutory on Jurisdiction, { 94.

®This is also a requirement before the BiH State C&#section8.8.1.2

1% SeeROBERTRYERET AL AN INTRODUCTION TRTERNATIONAIRIMINALLAW ANDPROCEDURE38(2d ed.2010)

discussing ICC Statute, Art. 8(1) as a signal on how ICC ought to exercise its jurisdiction, not an element of

war crimes).

Y¢eKS L// 9ftSYSyiGa 2F /NAYSa adlisSa GkKFG GKS g1 NI O

F3a20AF0SR gAGKE |y IN¥YSR 02y Tt Al

Elements of Article 8 war crimes for crimes directed against individuals generally include reference to the

following requirements:

(a) The conduct took place in the context of and was associated with an armed conflict (depending on
the crime, either of aninternational or of an nofinternational character);

(b) The perpetrator was aware of the factual circumstances that established the existence of an armed
conflict.

For crimes against protected persons, the following requirements have to be met:

(&) The victim owictims were protected under one or more of the Geneva Conventions of 1949;

(b) The perpetrator was aware of the factual circumstances that established protected status.
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8.3.1. ARMED CONFLICT

ﬁotes for trainers: \

This section covers material which might be unfamiliar to participants.
It considers the definitions of international and nromernational armed conflicts.
It would be very helpful foparticipants to consider the facts as set out in the case st
in order to discuss whether the conflict between the Government of State X and the
is of an international or an internal character. Participants should have in mind
another state (St@ Z) was providing assistance to the YNP and appears to have
present on the territory of State X. The participants should discuss whether
intervention would be sufficient to render the whole conflict international, or not.

U A second issue to coiger from the case study would be the stage at which an arn

conflict began. /

1 The fundamental requirement of war crimes is that the crime occurred during an armed
conflict!® For the prosecution of crimeg,must be shown that the conflict wasf either
international (for the purposes of the grave breach provisions) or-intarnational
character(for the purposes of APII for instance)

1 An international armed conflichas been defined as resort to armed force between
Sates™

1 A noninternational armed conflichas been defined as protracted armed violence
between governmental authorities and organised armed groups or between non
government armed groups within@ate.

1 An armed conflict can become mixed conflictwhich is both international r&d non-
international in character if:

0 Another state intervenes with troops, or
o Some of the participants imaninternal conflict act on behalf of another Stéteb

The ICTY AppedBhamber provided definitions of an armed conflcid the nexus requirement
inthe¢ | R&sé:

¢KS 3IS23aINILKAOFE FYyR GSYLERNIf FNIYS 2F NBTFTSN
is reflected in the fact that beneficiaries of common Article 3 of the Geneva
Conentions are those taking no active part (or no longer taking active part) in
0KS K2adAfAdGASad ¢KAA AYRAOIFIGSA GKIG GKS N
apply outside the narrow geographical context of the actual theatre of combat

BryfsSaa 20KSNBAAS AyRAOI ¢S RPatifidh o thed Beforicadloi ot a4 2 dzZND S &
Interlocutory on Jurisdiction, 11 70, 78unarac AJ 1 58; GC IV, Art. 6.

Yo I RAIYY 84

DlbiddT 51 NA 2 Y 2 NR 9614/3-T, TrlalfJubigemént, ©66; NIE 2 994 201
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2 LIS NI ( A 2e/nx@s regiirdd istdily a relationship between the conflict
and the [acts], not that the [acts] occurred in the midst of battle.

[W]e find that an armed conflict exists whenever there is a resort to armed force
between States or protracted armed violencbetween governmental
authorities and organized armed groups or between such groups within a State.
International humanitarian law applies from the initiation of such armed
conflicts and extends beyond the cessation of hostilities until a general
conclusionof peace is reached; or, in the case of internal conflicts, a peaceful
settlement is achieved. Until that moment, international humanitarian law
continues to apply in the whole territory of the warring States or, in the case of
internal conflicts, the whie territory under the control of a party, whether or
not actual combat takes place thefe.

For both international and neinternational armed conflictst is not necessary thatwo groups
both apply force Armed conflict includes invasions that meet resistance, aeridgbombingor
an unauthoised border crossing by armed forc&s.

The state of armed conflict continues until a general conclusion of peace is reached, or in the
case of internal armed conflict, until a peaceful settlement is achiéVdthe sate of armed
conflict may also end by a decisive close of military operations without an agreement.

8.3.1.1. TEST FOR INTERNAMER CONFLICT

Forinternal fon-international) armed
conflicts, situationsinvolving internal
disturbances and tensions, such as
riots, isolated and sporadic acts of
violence, orand unrest do not amount to armecbnflict?* The internal disturbance must rise to
GKS tS@St 27F & LINEfor Hut®ap@yR | NYSR @gAaz2f Sy 0S¢

Internal disturbances, such as riots and unrest,
not amount to armed conflict.

In situations of internal disturbance, thelevant considerationfor determining whetherarmed
violence amounts t@an armed conflict include:

1 the protracted nature of the armed violence
i its intensity and
| the extent of organisation of the parties involvéd.

These elements have been interpreted as follows:

¢ | RDedision on the Defence Motion for Interlocutamy Jurisdiction 1 69 70.

*2 CRYERuypranote 16, at 279.

2¢ | RDedision on the Defence Motion for Interlocutory on Jurisdiction YGtipvina et al. TJ § 1676.
** SeeRome Statute, Art. 8(2)(f).

% Jean Paul Akayesu, Case No. {GFRT, Trial Jugement, 2 Sept. 1998 1 603.

* Fatmir Limaj et al., Case No-03-66-T, Trial Judgement, 30 Nov. 2005 ] 895 f STAM184\Akayesu
TJ 19 61920.

19



MODULES WARCRIMES

(1) Protracted natureThe hostilities must be extended over time and include events that
occur because of the conflict. This is analysed by looking at theegmtiriod of the
conflict, from its initiation to cessatiofl.

(2) Intensity:Relevant factors to assess the intensity of armed violence include the:

1 number, duration, and intensity of individual confrontatigns
type of weapons and other militagguipmentused

number and calibre of munitions fired

number of persons and type of forces partaking in the fighting
number of casualties

extent of material destructionand

number of civilians fleeing the combat zorfés

=A =4 =4 4 =4 4

(3) Organisation of partiesParties must besufficiently organised to confront each other
with military means?® Relevant factors to assess the organisation of parties include the:

9 existence of headquarters

9 existence of designated operation zones

 ability to procure, transport, and distribute armi%

1 existence of a command structure and disciplinary rules and mechanisms within the
group

9 ability to obtain access to military equipment, recruits, and military training;

9 ability to plan, coordinate, and carry out military operations;

9 ability of armed grap to define a unified military strategy and use military tagtics
and the

9 ability of armed group to speak with one voice and negotiate and conclude
agreements?

Lack of organisation cannot be inferred from frequent violagiohIHL. It depends on whether
FGdFrOola oSNB LINAYEFNREE RdzS G2 I YAEAGIFNEB adNy
the group acting alon&

' See, e.g.Thomas Lubanga Dyilo, Case No-Q€Q4/01-06, Decision on the Confirmation of Charges,
PTC, 29 Jan 2007, 1 234. See also Bahia THahaifd Olivia Swaa&oldman,Determining the Threshald
in MAKING THXOICE OHUMANITYHEARD ESSAYS ONUMANITARIAMSSISTANCE AMDTERNATIONAIUMANITARIAN
LAaw 248 (Liesbeth Lijnzaad et al. eds., 2004).

* Ramush Haradinaj et al., Case Ne04B4-T, Trial Judgement, 3 April 2008, | 4@g alsd_imaj TJ |
onT {f202RIYy aA@2840DBdsidrEon Motidgn3or JudydentiotAcquittal Trial Chamber,
16 June 2004, 11 2829.

29 Haradinaj TJ 1 6.

0 Limaj TJ 1 90.

%L This element does not have to be proven to the same extent as for superior responsiigkfylodule
10.2.1.1 for more information.

¥ Haradinaj TJ 1 60.

B 20124 7a9285 | f o
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8.3.1.2. TEST FORITERNATIONAL ARMEDNELICT

An armed conflict is international if it takes place between two or meiedes. However, an
internal armed conflict may become international (or, depending on the circumstances, be
international in character alongside an internal armed conflict) if:

1 Another State intervees in the conflict with troopr
f  Some of the participats in the internal conflict act on behalf of anothaate

Three tests have been established by the ICTY for determining whether, in an armed conflict
which isprima facieinternal, armed forces may be regarded as acting on behalf of ansthés,
rendering the conflict international. These tests differ depending on the nature of the entity
being considered:

i Test of overall control

o It applies to armed forces, militias or paramilitary units actingeactoorgans of a
foreignstate.

o In these casethe establishment of the overall character of the control suffices. The
requisite control exists when thattate has a role in organising, coordinating or
planning the military actions of the military group, in addition to financing, training
and equippingor providing operational support to that group.

1 Test ofde factostate organs

o It applies toa single private individual or a group which is not militarily organised.

o In order to determine whether the individual or group has acted ae dactostate
organ when performing a specific act, it is necessary to ascertain that specific
instructions concerning the commission of that particular act had been issued by the
state to the individual or group.

o Alternatively, it must be established that the lawful act had been publicly
endorsed or approveex post factdy thatstate.*

9 Test of individuals acting in collusion with State authorities.
o It applies to private individuals who are assimilated to State organs on account of
their actual behaviour within the structure of a State, regardless of the existence of
State instructions.

In order todemonstrate that they acted on behalf of anoth&liete, it must be proved that they
FOGSR aoAUKAY (GKS FNIYSE2N] 2F 2N Ay O2yySoOdr

¢ I RAJY 84Y 2 NRAT66; NB I TIAW24,; see alsd_ubanga DyilpDecision on the confirmation
of charges, 1 209.

B¢l RAIFA372 St SAANDPM26; NB I, V3% 24;b | £ § TIATE1838ee also_ubanga Dyilp
Decision on the confirmation of charges, 1 211.

®¢ | RAUY B37.
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I dzii K 2 RXhé lsshié Her@ is not the degree of control by the State but the behaviour of the
individual.

8.3.2. APPLICATION OF CMMN ARTICLE 3

Common Article 3 applies in both international and

non-international armed conflicts. Therefore, whel Common Article 3 applies in both
charging an accused with a violatiof Common | international armed conflicts and nen
Article 3, the following considerations should b2 international armed conflicts.
remembered:

1 It is sufficient to simply show that an armed conflict existesbardless of its
characterisation asternational or norinternational® This is also the approach of the
Court ofBiH. See sectiod.8.1.2

1 By charging Common Article 3 crimes, a prosecutor need not prove an international
armed conflict in each case.

8.3.2.1. GEOGRAPHIAND TEMPORAL LIMITANS OF INTERNATI@QNARMED
CONFLICTS AND NOW ERNATIONAL ARMEONEICTS

Onceit is determinedthat an armed conflict existander the definitions descrilmeabove an

FNYSR O2yTFtAOG 6Aff 35Sy SNIactbabarea & fightiSghuRin the2 & SEA A G

entire territory of the warring states or the entire area controlled by one offihdies in a non
international conflict® Therefore, even if fighting is limited to a particular village, city or region,
it is usually considered that tHaw of armed conflicextendsmuch further.

Furthermore,it is not necessary thahe crimeat issuewas committedat the actual site or time

of hostilities In other words, the crime can be geographically and temporally remote from the
actual hostilities® This principle has been applied by the Supreme Court of gultitika
Srpsk&' and the Croatian Supreme Coft.

¢ I RAURIIAL, 144b + £ STIA088.0

¥ See, e.gAkayesuAC 14382 St SAJ § 0. =

¥y 2 NRMB2L.

Ve AK2YAN . f I 52T, Trial Judgednerts, 3 Kbarch 2000, T B@narac AJ 1 57.

4 Supreme Court of the Republika SrpsB& (of RS), Case No. -Dt&z06-000-018, 18 April 2006, p. 7; SC

of RS, Case No. 1:08zz07-000 008, 29 June 2007, ppb4see als&C of RS, Case No. -DiRzK-06-000

006, 22 Feb. 2007, p. 4 BCS; SC of RS, Case NeaK223-000 020, 15 March 200, 3.

PLAZLINBYS / 2dzNI 2F / NRFGAF 6 { / -1@ #nd IhdkaRde Uekdict) 25 Mard Ny | =
2009, p. 10.
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8.3.3. PROTECTED PERSONB RROPERTY UNDER IHL

motes for trainers: \

U Participants should refer to the case study to consider whether the persons who
captured by the YNP and detained would be regarded as prisoners of war or civili
should be noted that some of them were armed, when they were captured. However
does not automatically follow that they would be granted prisoner of war status.
essential for the participants to consider what the requirements are to be regarded

k combatant. j

Each of the Geneva Convamis sets out the conditions under which a person or property is
protected by its provisions.

Generally, protected persons include

M Qvilians
9 prisoners of warand
i combatants no longer able to fight because they sick,wounded or shipwrecked.

Persms not entitled to protection under GC I, Il and Il necessarily fall within the ambit Bf,GC
which applies to civilian§.In case of doubt as to the status of the person, that person is
considered to be a civilia.

Certain property and property rightare also protected in IHL treatiésGenerally, protected
property includes

91 cultural property
1 other civilian objectsand
T military medical facilities and ambulanc&s.

Conversely, someiolent acts, like the destruction of military objects or théling of enemy

forces in combain accordance with the applicable rules of the law of armed con#iat not

war crimes.

.ST2NB GUKS L// 2 G2 | 0O0dzaSR Kfiin@&ionalySdrgttind K NB S F
attacks against personnel, installatiomaaterial, units or vehicles involved in a humanitarian

®2 S5t STWMERART6;. NB I, VI§ ¥25. See also e.gGC, Common Art. 3 and relevant Additional

Protocol Il provisions.

“Sta/Aafl @ DI {-98RET, Tridl Jugerbedtd Dect2003, 1 55.

*See, e.gGC IV, Arts. 18, 18.4.civilian hospitals), 21, 22, 33, 53, 57.

®1r RAAGAYyOGAZY OFly 06S YIRS 0S80G6SSy OAGAftAlLyYy 20628500
other objects that enjoy special protection, such as cultural property and material essential for the survival

of the civilian population.
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assistance or peacekeeping mission in accordance with the Charter of the United Nations, as
long as they are entitled to the protection given to civilians or civilian objects under the
internationalF 6 2F | NY8R O2y ¥t A00¢ o

8.3.3.1. CIVILIANS IN THE HASIOF A PARTY OF GHHITHEY ARE NOT NDWALS
(GC V)

,,,,,,

Geneva Conventioh + RSFTFAySa GLINRPUGSOGSR LISNBR2yaé¢ la (K2a
conflictoroOOdzLIB Ay3d t 26SNJ 2F 6KROK (KSe IINB y2i ylLiAazy

TheLJKNJ &S dAy (GKS KIFIyRa 2F¢ A& dza
Protected persons should not £} does not mean being physically held prisoner, but
solely defined by the strict indicates that the civilian in question is in territory that is
reguirement of nationality. under the control of an opposing party to the confffet.
This could include another foreign state on armed
group that has taken control of a particular region of a coudtrging an international conflict

Moreover, protected status isnot determined based on a&trict or traditional definition of
VIEGA2ylFfAGe@d B5SLISYRAYI 2y GKS OANDdzyaidlyoSasz f
should be decided, not by formal nationality, bu#

the more realistic bonds demonstiag effective To establish that crimes against

allegiance to a party to a conflict, such &s Civilians have been commitied, the

ethnicity®™ The substance of the relationship is  Prosecution must prove that the

more important than legal formalitie¥. Thus, | Victims of the crimes were civilians
persors may be accorded protected statug @nd thatthey were not participating
notwithstanding that they are of the same directly in thehostilities.

nationality agheir captors.

8.3.3.2. CIVILIANS TAKING WOTIVE PART IN THESTILITIES

Civilians directly participating in the hostilities are not protected from attacks under AP I. Article
51(3) of AP I suspends the protections given to civilians for the time that they directly participate
in the hostilities.

Therefore, to emblish that crimes against civilians have been committed, the prosecution must
prove that the victims of the crimes

1 were civiliansand

*" Rome Statug, Arts.8(2)(b)(iii) and 8(2)(e)(iii). For a discussion of the elements of the crime, see
Situation in Darfur, Sudan: Abu Garda, Case Ne2/@3302/09, Decision on the Confirmation of Charges,
PreTrial Chambers 8 Feb. 2010, 1 601.

®GC IV, Art. 4.

2 8§t STAM286)¢3 RBEZO.

“See, e.g., NB I BORZS. f | @ M684F | RDedision on the Defence Motion for Interlocutory on
Jurisdictiorf] 166.

p |t STIE2066;T | RAID I68; ZlatkoAleksovskiCase No. F95-14/1-A, Apeal Judgement, 24
March 2000, 11 152;2 St SAIM8A.A =
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 that they were not participating directly in the hostilitiés.

This is also an element that must be proven for Comduitle 3 crimes?

l'a adlGSR oé Ly L/¢, ¢NALE /KFIYOSNE a! OADALtAL
AYYdzyAGe YR 0502Y8a + £S3IAGAYIGS (1 NBSGE ®

Chambers at the ICTY loakthe specific situation of the victim at the moment the crime was
committed to determine whether he or she waaking active part in the hostilities or not

! LISNE2Y GF1Sa OGAGS LINI Ay K2aGAfAGASE 6KS!
nature or purpose, are likely to cause actual harm to the persoonehateriel of the enemy
I NY¥SR $2NDSa¢ o

Factors taken into consideration when determining the status of the victim include:

1 the activity of the victim;
1 whether or not the victim was carrying weapons; and
 the clothing, age and gender of the victimn.

Combatants can be distinguished by wearing a uniform or some distinctive sign and by carrying
weapons openly®

Membership in the armed forces can be a strong indication that a victim is directly participating
in the hostilities, but it is not determinativ& The ICTY Appeals Chamber has held that a driver

for a military reservist was not a person taking direct part in the hostilities at the time of the

offence® The ICC has similarly held that the notion of active or direct participation in hostilities
& Y $4 not only direct participation in hostilities, combat in other words, but also covers active
participation in combaNB f | § SR ® OGABAGASa¢ @

5N} 32 YANI ait 2 Q2644 EppdalJdd§embng U2 Nove2009, T 57.

¥ Strugar,AJ 11722 St ST §104205428 24; see alsd_.ubanga DyiloDecision on the confirmation of
charges 125963, citing Pavle Strugar, Case No-OTF42-T, Appeal Judgement, 17 July 2008,7B.

“Dait 2 GSAD =

BLSFSNI | K AT -DIARA EppdallJdd§emens 16 Nove2005, 11334,

“Dait 2,08 P40

1 f A A BNoY. 2005, 11 33, 34; see alsdCRC Interpretive Guidance on Direct Participation in
Hostilities, examining three constitutive elements of direct participation including: threshold of harm,
causality and belligerent nexuayailable athttp://www.icrc.org/eng/assets/files/other/irrc872-reports-
documents.pdf

“Dart 2,03 P46

P | £ A TR1B®B/SH Note the lawfulness of an attack on a member of an atrioece is not dependent

2y (GKFG LISNE2YyQa RANBOG LI NGAOALI GA2Yy AYy K22a0Af AGAS
civilians, not to combatants or fighters, and civilians and combatants / fighters are two mutually exclusive
categoies.

0 strugar AJ 185.

® Lubanga DyiloPecision on the confirmation of charges { 2&ermain Katanga et alGase NolCG
01/04-01/07-717, PreTrial Chamber, 30 Sept. 2008, footnote 375 at | Béhar Idriss Abu Garda, Case
No.ICC02/05-02/09-243-Rad, PreTrial Chamberecision on the Confirmation of Charges, 8 Feb. 2D10
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It must also be established that the perpetrator knew or should have known that the victim was
a civilian not takig active part in the hostilitie¥.

8.3.4. NEXUS BETWEEN CRAND ARMED CONFLICT

Not all crimes committed during an armed conflict or state of occupation will necessarily be war

/Notes for trainers: \

U0 In order to explain the nexus requirement, participants should be referred to the
study and asked whether the bomb at the restaurant, which killed twelve people, nor
whom were State Xpoliticians, was sufficiently linked to the armed conflict to
considered as a war crime.

cimes.hyfeé 2FFSy0Sa (KIFG IINB aOf2aSftfetutedBar | § SRé (i3
crimes®®

The armed conflict does not need to have caused the commission of the cFondetermine
whether the crime was closely related to the armed dizhfthe prosecutor must at least prove
thati KS | NYSR O2y Tt AO0G aLX | @SR
The armed conflict must have played | iy G KS LISNIIJISGNI G§2NR&a FoAfAGe
adzoadl yaalrf LI NI decision to commit it, the manner in which it was
and ability to commit the crime, and th] committed or the purpose for which it was
manner in which it was committed or tt| committed &

purpose for which it was committed.
It is enough if the accuseatted in furtheranceof

or under the guise of that confli®. However, it isnot enough to merely show that the crime
was committedd & G KS alryYS GAYS Id Iy FNXYSR O2yFtAO0GE¢ |
LI NI o6& GKS ® NXYSR O2yFftA0iéd

Factors relevant to an assessment a neiuarmed conflictinclude:

91 the status of the pepetrator (e.g.were theya combatant?)
1 the status of the victimé&.g. were theya noncombatant or a member of opposing

party?)

83; Abdallah Banda Abakaer Nourain et al., Case ING02/05-03/09-121-CorrRed, Decision on the

Confirmation of Charges, 08 March 201164]

11t ATRIGE 6

% ¢ | RDedigion on the Defence Motion for Interlocutory on Jurisdiction, JAZ0. At the ICC, the

A0 YyRFNR Aa GKFG GKS O2yRdzO0 G221 LEIFOS ary GKS O2y(
Elements of Crimes, Article 8(2}hn)ICC courts have heldat a crime has taken place in the context of,

2NI AY [ada20AF0A2y 6AGK Fy | NX¥YSR O2yFftAO0G 6KSNB a GKS
Seelubanga DyilpDecision on the confirmation of charges 288 alsoKatangg Decision on th

confirmation of charges 1 380.

* Kunarag AJ 1 58.

® |bid.

% George Rutaganda, Case No. KOBR-A, Appeal Judgement, 26 May 2003, { 570.
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whether the act advanced a military purpgse

GKSGKSNI GKS 1 O0G 61 &8 O2YYAUGGSR XMofiesi KS 02y (i SE
whether the crime was committed with the assistance of other combataans

whether the crime was committed under the guide of military authotity.

=A =4 =4 =

The nexus requiremertoes notrequire:

9 that the conduct took place during actual combat or hagi

9 that the conduct was part of a policy or of a practice officially endorsed or tolerated by
one of the parties to the conflicalthough evidence of this can be useddstablishthe
requirednexus)

1 that the conduct was in furtherance of a poliagsociated with the conduct of war or in
the interest of a party to the confli¢t and

1 that the crime was committed by a combatantvar crimes can be committed by non
combatants®

The determination of a close relationship between particular offences aratraed conflict will
usually require consideration of several factors, not just one, and particular care is heeded when
the accused is a necombatant!®

The nexus requirement does not demand a strict geographical link between the alleged crime
and the armedconflict. For crimes committedn areas outsidehe actual hostilitieqe.g. away

from the frontline) the test is whether the alleged crime was committed in furtherance of, or at
least under the guise of, the situation created by the fighfihgfhe crims must be
GadzoadlyaAalrtfte NBtFTGSRE G2 GKS FNBF 2F | NX¥SR
the control of the fighting partie& This is shown by creating a link between the geographic
location and time of the crime and the armed conffitt.

o

The approach of theCourt of BiHin determining the nexus requirement follows this
jurisprudence. See sectio®.8.1.3 The Supreme Court of Croatia seems to follow a similar
approach. See sectid@9.1.3

8.3.5. VIOLATION OF APPLBLE TREATY @RISTOMARY LAW

For conduct to constitute a war crime, it must amount to a violation of treaty or customary IHL
applicable tathe particular accusedt the time of the offenceThe prosecution therefore needs

to identify which law was applicable at the tinod the allegedoffence whether thatis as a
result of a treaty that had been ratified or a customary norm.

®" KunaracAJ 11 589; RutagandaAJ 11 569570.

®See, e.g¢ I RWP B73,5752 St STAW H98-Z

% AkayesuAJ 11 436446.

" See, e.g.Akayesy TJ 1 640c 644 (dismissing war crimes charges for lack of connection to armed
hostilities);RutagandaAJ 1 570.

TaAadl NI £ &Af 088N oTal Judgem®nt, B2Nov. 2002, 1 25.

Za At 2 YA Nhsg Md: lA28-A Appeal Judgement, 22 March 2006, § 342.

" Ibid. at T 342.
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This is also a requirement in BiH, Croatia, and Serbia. See sé&8ah4(BiH),8.9.1.1(Croatia),
and 8.10.1.1(Serbia).See also Module 5 on temporal application of the various lawshamnd
customary lavapplies to the individual

8.3.6. GRAVITY: SERIOUSDNADIONS OF IHL

20K GKS L/¢, YR L/¢w {GHGdzGSEA LINRPGARS GKIFG 2\
violations of the laws and customs of war come within their "€ /€T _onIy has “_”'Sd'cu

jurisdiction and that only such violations may result in OVer serious violations of

individual criminal responsibility pursuant to tineStatutes’* Hira breach ofarule

This requirement excludes violations of many techni¢alPOtecting Important values

regulations and other elements contained in IHL. that involves grave
consequences for the victin

An IHL violation is serious if it constilzi Sa | o6 NB~OK 2F | & NXzS
protecting important values, and the breach must involve grave consequences for theéVigtim
All grave breaches of the Geneva Conventions are regarded as serious violattéhs of

8.3.7. INDIVIDUAL CRIMINALABILITY

Whatever theviolation of IHL being charged, whether customary or trdzaged,the breach of

the rule must entailndividual criminal responsibilit{.It is not essential for treaty provisions to
expressly state that breaches will result in criminal responsibilitylosg as customary
international law supports the application of criminal responsibilfpr example,Common
Article 3 does notexpresslyprovide for individual criminal responsibility. However the ICTY
Appeals Chamber has found thaindercustomaryinternationallaw, persons can beriminally
charged for violations of this articlé.Similarly, whereas AR did not expressly provide for
individual criminal responsibility, the serious violation of certain of its most important provisions
was criminabed under the ICTRBCSkand ICC Statutes so as to reflect international customary
law.

8.3.8. AWARENESS OF ARMEINELICT AND STATUS\ACTIM

At the ICTY, thappealschamber has indicated that the perpetrator of the crime must be aware
of the fact that an arme conflict exist<® At the ICC, the accused must be aware of the factual
circumstances that established the existence of an armed coffflict.

™ This is another example of an element which may not necessarily apply in all jurisdictions. In other
words, in other international and neimternational courts, this may not be an independent requirement

to establish a war crime.

®¢ | RDedision on thdefence Motion for Interlocutory on Jurisdiction, £04.

®See, e.gibid. at 17 1289.

" See, e.gipid.

Py 2 NRMSBELD | S AINT 106 20.

" See, e.g.ICC Elements of Crimes, 8(2)(€){BeeJeanPierre Bemba Gombo, Case No.-02(5-01/08-

424, Decision Pursuant to Article 61(7)(a) and (b) of the Rome StatutdriBteChambers, 15 June 2009,

1 238.
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For crimes under Common ArticletBe prosecution must alsshow that theperpetrator knew
or should havébeenaware that the victim was taking no active part in the hostilities when the
crime was committed®

At the ICTY, thenens reafor all violations of Article2 (grave breaches) includes both guilty
intent and recklessned$.The appeals chamber has recognishdttthe mens reancludes both
direct and indirect forms of intentioff:

The courts in BiH, Croatia, and Serbia also seem to require that the accused knew about the
GAOGAYQAa &adlddza a | OAGAfALFYIZ |fiK2oehtof G KA & N
the crime by the courts. It is usually referred to in the findings, based on the evidence presented

at trial. For example:

1 TheCourt of Bithas held that knowledge of the protected status of the relevant object
is required for liability.The Suprera Court of the Republika Srpska has noted the
I 00dzaSRQa (y26ftSR3IS (KIG 8BADLIAYA 6SNBE OADAC
9 The Croatian courts require @ an accused know of the status of the victim as a
protected person. See secti@9.1.1.1
T ¢KS {SNDAlY O2dzNIa asSSy G2 d11S GdKS I 00dza SF
account, although there does not seem to be a clear enunciation of such a rule in the
jurisprudence See sectio3.10.1.1.1

8 2 01 2 4,A1 1 68 Elénfents of Crimes, Art. 8(2)(c)lipnd Rome Statute, Art. 8(2)(c)8i)
8t 1,y nis2.
8 Strugar, AJ 1 270.
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8.4. INDIVIDUAL WAR CRISE

Notes for trainers:

U Having examined the elements that are common to all war crimes, this sectiot
deal with theindividual crimes that are prohibited under IHL.

U It must be stressed tparticipantsthat prosecutors are required to prove both th
common elements, discussed above, and the particular elements for «
individual war crime that is charged.

U Itis alsomnportant for participants to appreciate that there is considerable over
between the elements for the particular grave breaches of the Geneva Conven
and the violations prohibited by Common Article 3.

U A useful distinction to highlight for participanis that war crimes can be divide
into those that concern the treatment of individuals in the hands of a party du
armed conflict (such as the prohibitions against torture) and those that concerr
conduct of hostilitiesi(e. the means and methodsf waging warfare, such as th
prohibition against unlawfully attacking civilians objects).

U This part of the Module will be structured as follows:

o0 Each of the grave breaches of the four Geneva Conventions and their eler
will be considered first.

o Thereafter, each of the violations of Common Article 3 will be discussed.

o In the final section, other violations of IHL will be examined. It should be n
that many of these violations apply in both international and internal arn
conflicts.

U Immediatelybelow this note is a table summarising the individual war crimes.
diagram could be used as a quick guide for participants as this part of the Mod
discussed with them.

U ¢KS StSYSyida 2F (GKS AYRAGARdZ f o))
jurisprudence where the case law has developed through many judgments
decisions. Where appropriate, reference is also made to the ICC Elemer
Crimes, although there is limited case law from the ICC at this stage, as vel
cases have been completed.

U Paticipantsshould be made aware of the different sources of the law relating

the elements of each individual war crime, and to the extent thatr¢hare any

inconsistencies between the ICTY and the ICC, they should be encouoac
discuss which they omider to bethe preferred approach. It is important to not
that there is no hierarchy of authority between the ICTY and the ICC.
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Below is a table of the underlying crimes and their classifications as a grave breach (applicable
only in international armed conflicts), other serious violation of the laws and customs of war
(applicable in international or neimternational armed conflicts), or a violation of Common

Article 3 (applicable to both international and narternational canflicts).

Crime

Type of Conflict

Basis of Protectiof

What is protected

Wilful killing

International

Grave breach

Protected persons

Inhuman treatment

International

Grave breach

Protected persons

Wilfully causing great
suffering/injury

International

Gravebreach

Protected persons

Extensive destructionf
property

International

Grave breach

Protected property

Compelling military
service with hostile
forces

International

Grave breach

Protected persons

Deprivation of fair trial
rights

International

Gravebreach

Protected persons

Deportation/transfer

International

Grave breach

Protected persons

Torture

International

Grave breach

Protected persons

Non-
international

Common Article 3

Civilians or persons no

longer taking active part in

hostilities
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Crime Type of Conflict| Basis of Protectior What is protected
International Grave breach Protected persons
Takingof hostages Non Civilians or persons no
. . Common Article 3| longer taking active part in
international

hostilities

Confinement of civilians

International

Grave breach

Protected persons

Persons detained or

Non . . .
. ) Other violation interned for reasons
international )
related to the conflict
Nom Civilians or persons no
Cruel treatment ) ) Common Article 3| longer taking active part in
international _
hostilities
Civilians or persons no
Non ) . . .
Murder . . Common Article 3| longer taking active part in
international .
hostilities
. ) Civilians or persons no
Violence to life and Non- ) . P . .
. . Common Article 3| longer taking active part in
person international

hostilities

Outrages upon persona

dignity

International

Other serious
violation

Any persons

Non-
international

Common Article 3

Civilians or persons no
longer taking active part in
hostilities
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ICLS

Crime

Type of Conflict

Basis of Protectior

What is protected

International

Rape

Non
international

Other serious
violation

Any persons

Wanton destruction

International

Other serious
violation

Immovable property

International

Plunder/Pillaging

Non
international

Other serious
violation

Private or public property

Seizure/destruction of

International

protected structures

Non
International

Other serious
violation

Protected
buildings/structures

International

Unlawful attack on
civilians/civilian objects

Non
international

Other serious
violation

Civilian population or
individualcivilians not
taking part in
hostilities/civilian objects

International

Unlawful labour/ Slavery

Non-
international

Other serious
violation

Prisoners of War/
Protected persons in
occupied territory

Terrorising the civilian
population

International

Non
international

Other serious
violation

Civilian population or
individual civilians not
taking direct part in
hostilities
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Crime Type of Conflict| Basis of Protectior What is protected

o International
Conscripting and

enlisting children
(ICC/SCsL)

Other serious Persons under the age of
Non violation 15 years

international

Persons in the power of

International
adverse party

Other serious

Mutilation (ICC)

Non violation Civilians or persons no
. . longertaking active part in
international .
hostilities
Sexual slavery, forced
marriage, other gender . Other serious
. International L Any persons
based violence violation

(ICC/SCSL)

8.4.1. GRAVE BREACHES OE GHNEVA CONVENTIONS

Notes for trainers:

U This section discusses each of the grave breaches of the G&wmwaentions. It is
imperative for participants to understand each of the elements, but in order to pre\
the discussion from being too theoretical, the case study should be used.

U The participants should refer to the case study in order to discuss wisdicydar
grave breaches of the Geneva Conventions could be charged in that case. Traine
note that in the indictment, war crimes have been charged generically, with the spe
purpose in mind of getting the participants to list which particular et@mes should be
specified in this indictment.

U Trainers should note that the facts of the case study involve Kkilling, inhun
treatment/cruel treatment, unlawful confinement, and unlawful deportation «
transfer and may cover other grave breaches ad.wel

U Participants should be encouraged to consider how the same conduct or patte
conduct could be charged as more than one grave breach.
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As noted earlier]HL based on treatieis aprimary source of war crimes laand much of it is
also reflected in customary international lavCommon Article3 and the grave breaches
provisions of the Geneva ConventiGhare among the key treaty provisions of relevance to this
section.A number of other IHViolation” are also criminalised under customary international

law 8°

The crimes covered in this section aléconsidered grave breaches of the Geneva Conventions
when their commission also meets tlsevenelements discussed above in secti8r8. These
crimes include:

Wilful killing

Torture;

Inhuman treatment/Cruel treatment

Wilfully causing great suffering or serious injury to body or health

Extensive destruction an appropriation of property

Compelling a prisoner of war or a civilian to serve in the forces of a hostile power
Wilfully depriving a prisoner of war or a civilian of the rights of fair and regular trial
Unlawful deportation or tansfer,

Unlawful confinement of civiliansnd

Taking of hostages

=A =4 =4 4 =4 4 4 -8 4 4

8.4.1.1. SEXUAL VIOLENCE

Although rape and sexual violence are not listed as a grave breach in the Geneva Conventions,
they have been charged before the ICTY uraberalof the grave breaches thare listed in

the Satute. For example, sexual violence has been charged as a grave breach by way of torture
cruel treatment® andby way of wilfully causing great sufferiffgA trial chamber at the ICTY also
convicted accused for sexual violence involving crimes committed against men as gravedreac

by way of inhuman treatmefitand by way of wilfully causing great sufferffig.

8.4.1.2. WILFUL KILLING

G2 At Fdzd |AffAQKIER T &0 KS DNEVEY o NIy @3Sy dAz2ya YSHyY
1AYREEST NBTSNNBR The elenyentt of tieruddérlyinghetine G waful killing

% Trainers should be aware that these materials do not address grave breaches found in the Additional
Protocols to the Geneva Conventions.

% The grave breach provisions of the Geneva Conventions have been incorporated into the Rome Statute.
By virtue of its Article 5(1)(c), the ICC has jurisdiction over war crimes, which include grave breaches of the
Geneva Conventions.

85 1.
Ibid.
28t SOAYRAOGYSY (T 5 NI-B2Firét AmeadediriiEtment; 12 Seb.29® L ¢
8 .8t af2l Casé No. 1954, Amended Indictment, 2 June 1998ikolid = CANEG ! YSYR
Indictment.

82 St ST K 50A6.
% |bid.at 1 103840.
O bid. at 17 421-3.
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are essentially the same in treaty and customary war crimes law, and as in crimes against

humanity law?*
The essential elements of these offences &re:

1 the victim is dead

9 an actor omissia of the accusegor of a person opersons for whose actsr omissions
the accusedears criminal responsibilitfgaused, that is substantially contributed to, the
death; and

1 the act was done, or the omission was made, with an intention to kill or to inflict

grievous bodily harm or serious injuwith the reasonable knowledge thdhe act or
omission was likely to cese death

If the killing is charged as a grave breach, the ICTY Appeals Chamber has held that an additional

element applies:

 the victim was a protected person at the time he or she was Kifled.

8.4.1.2.1.PROOF OF DEATH

At the ICTY and ICTR it is not necessary adyme the body as proof of death. Death of the

victim may be inferred from circumstantial evidence, provided that it is the only reasonable

inference®

At the ICTY, such evidence can include:

Identification by an eyavitness that the victim was killed

Testimony by a witness that the victim is still missing or ¢gead

Introduction of a death certificate issued by a local cawining the victirg®

Proof of incidents of mistreatment directed against the vigtim

Pattems of mistreatment and disappearancesatifier detained individuals

The general climate of lawlessness

Where the acts were committed

¢KS fSy3aidkK 2F (GAYS gKAOK St LlASR airyos

=A =4 =4 =4 -4 4 -4 -4 4

normally hae been expected to contact, such as family memfiers
Local Police reports naming the victims that were killed or injuoed
1 Hospital records showing admission of patients and their subsequent death

=

% NB | TOR3FE

2See, e.g., NB I, TOW $81-2;2 St STANN 824, 909.

PSeeY 2 NRARMO oy O0K2f RAYy3I (KIG a¢KS RSFAYAGAZY 27F
distinct element not present in the definition of murder under Article 3: the requirement that the victim
0S I LINPGSOGSR LISNE2YE DO

 NB | YI§1y383-385; ¢ | RRIG 240; MiloradKrnojelac,Case No. F97-25-T, Trial Judgement, 15
March 2002, § 326.

BLG I TIN 83D,

®Krnojelag TJ 1 327.
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8.4.1.2.2 MENS REROR WILFUL KILGIN

According to the ICTY Amde Chamber, thenens reafor wilful killing as a grave breach is that
GKS | 00dzaSR aAyiSyRSR (2 OFdzaS RSFGK 2NJ
assume, he had to understand was likely to lead to dedth

The intent of the perpetrator at the time of thect or omissionmust have been to kill the victim,
or in the absence of such specific intettite perpetratormust have acted, or failed to act, in the
reasonable knowledge that death is a likely consequeBee alsdlodule 7.2.2.1 (hurder asa
crime against humanily

The mens reamay be inferredfrom dired or circumstantialevidence®® Premeditation is not
required?®

8.4.1.3. TORTURE

Torture as a grave breach of the Geneva
Conventions has the same characteristics as torture
under Common Articl8. *® The definition of the
underlying crime is also the same as that of tortureaasrime against humanity. Torture is
absolutely prohibited no one may be tortured in any circumstances.

Torture is absolutely prohibitedno one
may be tortured in any circumstance:!

The elements of torture are:

1 the infliction, by acbr omission, of severe pain or suffering, whether physical or mental
9 the actor omission must be intentionaadnd
9 the actor omission must be aimed atbtaining information or a confession, or at

a SN z

punishing, intimidating, or coercing the victim or a third person, or at discriminating, on

any ground, against the victim or a third persgh.

It should be noted that acts of sexual violence can constitute tertiMoreover,ICTY case law
also confirms that discriminatiore(g.on the basis of gender) is one of the prohibited purposes
of torture.?

7y 2 NRA A Bbseed dis® NE |, TIN3E6:{ U |, THIH87, 747,Limaj TJ ] 241.

% NB I, TIN §87.

*bid. at 1 386.

100 5eg, e.g.ibid. at T 482; see alsa2 S f STl @otiukezas a GC grave breach and violation of laws or
customs of war); AntcC dzNHzy R O A 2 | -95-17/1FTATSial dud@gément,¢10 Dec. 1988 violation of
laws or customs of warKunarac¢ W | YR aANRaft I @ Y-92306/1-T, Tri8l Judderhemz2 /
Nov. 2001 (as a CAH and violation of laws or customs of sex)alscCRYERupranote 16, at pp. 2513
regarding purpose requirement.

1% Haradinaj et al. AJ 1 290Kunarac,AJYY 142-148 (clarifyingC dzNHzy AR 112 bnb2 St SR & A
npnoT aAfly a95NIA Appeal JudgeBenth @0bt. 2008, 1 74.

025ee, 0.g2 St STINISIA
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8.4.1.4. INHUMANTREATMENORCRUEL TREATMENT
GLYKdzYl yé (NBI {hetSyial humane liniBrianitrésdmerit is defined as:

9 an intentional acor omission, which causes serious mental harm or physical suffering or
injury or constitutes a serious attack on human dignity
f committed against a protected persdif charged as a grave breacf)

The dgree of physical or mental suffering required to prove inhuman treatment or cruel
treatment islowerthan that required for torture but at thesame leveas that for wilfully causing
great suffering or serious injury to body or health as a grave breachh®f Geneva
Conventiong?®

Practices that constitutthhumaneckruel treatment include:

1 use of human shield¥® or
1 use of forced labout”’

The following have been held to constitute cruel treatment:

f  poor prison camp conditions® or
f shellingacivilian town®

Inhuman and cruel treatmerdre related crimes falling under different provisions of the Geneva
Conventions. Materially, the elements of the crimes are the s&fhe.

GLYKdzYFy GNBFGYSyidé Aa | 3INIF@S oNBFOK 2F GKS DS
falls under Common Article 3. Inhuman treatment is prohibited under treaty and customary
IcLit

¢tKS 2FFONDSt 2 @ NideriCoBnyoi Article 3 generally means the same as
AYyKdzYly GNBLFGYSyH#% Ia | 3INI @S 6NBI OK

The only distinction between inhumanetment as a grave breach and cruel treatment under
/ 2YY2y I NOIAOES o Aa GKIFG F2N) GKS FT2NN¥SN GKS @A O(
GKS @GAOGAY A& al LISNaR2Y G 1 Ay3a y2 | OGABS LI NI Ay

%9hid. at 1 516-20.

Y 1t STURHMEDSE SAY KN 426. 5

% |t STURMEOE2 GTY 1 161.

196 ¢ | @J 658, 669y 2 617 ¥ 1B1.

07 £ 1 @3 M5 1, 597.

1% imaj TJ 11 288; 89.

19 strugar,TJ 111 264, 268 72, 275¢ 76.

Wh | £ SEWE XA SEnc T bl & DORGSHT,NHabIdgemend, 30 Jong 20061 1¢350.
Mo St STANsE7A =

121pid. at 77 442-3.

3 bid.at ] 424;b |  STUR MG seSals® St STAN b54-&
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8.4.1.5. WILFULLY CAUSING SRESUFFERING OERBOUS INJURY TO BOOR
HEALTH

This crime is constituted by:

1 an intentional acbr omission that causes greatental or physicasuffering or serious
injury to body or health, including mental health
f committed against a protected persdtf.

a{ dzZFFSNAYy 3£ Ay Of dzRS a Y2 NI £ | édz?'-FSNJ\efEIZ
. . ; Serious harnmeed not cause
suffering, as well as physical sufferi‘r’@.‘l’he words or ont and. it iahle har
GINBFA&SNFRdAE Ay (KS RS?%fﬁ”ﬂ%ﬁ WE] aﬁﬁfé“’
. . . it must involve harm that goes
that a particular act of mistreatment causes sufferirg

. . ) beyond temporary unhappiness,
or injury of the requisite level of seriousne'ss. y porary PP
embarrassment or humiliation.

Serious harm need not cause permanent and
irremediable harm, but it must involve harm that goes beyotnporary unhappiness,
embarrassment or humiliatioh.’ It must be harm that results in a grave and ldegn

RA&IFR@GlIyGEF3IS G2 | LISNE2Y Q& | 0 A t®Nhisdissué tustbs | R

decided ora caseby-case basis taking into accountaf the circumstance$®

Wilfully causing great suffering or serious injigya provision that can be used to prosecatgs
that do not fulfil theelementsof torture, in particular the purposive elemenfcts of torture

necessarily also meet the elements fbis offence'®

Note: This crime differs from that of inhuman treatment in that it requiresices mental or

physical injury. 8 & ¢ KSNB GKS NBadzZ dFyd KFNY NBflIGSa

therefore excluded from this offenc&*

8.4.1.6. EXTENSIVE DESTRURTAQD APPROPRIATION PROPERTY

This grave teach incorporates two offenceshe extensive destruction of property, and the

extensive appropriation of propertif?It is prohibited by Article 47 of GC IV

Yo} f STORBEDSE SAT F64245507, 509.

152 St STAW BOX, 509.

Y8 |bid.at 1 510;Y 2 NRA[@&4b | f STIRHR 6 =

Wwl RAAE I @ Y NBEBE D Trial Judge@enty 2A0g. 2041513.

118 bid. at{ 513.

119 pid. (defining serious bodily/mental harm as genocide); f S TURB342-8.>
1200 St STANsEUDY f STURIKGSdZNHzy REAE. |5l G MEb.s
Py b STURHA B ENIRNR45.

12h |t STORS74.0NK | TORSPL

123 Geneva Contention 1V, Art. 127.
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8.4.1.6.1.DESTRUCTION OF PRROPE
The elements of extensive destruction of property are:

9 the property was destroyed extensively

91 the property was carrying general protection under the Geneva Conventions or it was
situated in occupied territory

1 the destruction wasiot necessitated by military operationand

91 the perpetrator acted with intent to destroy this property or in reckless disregard of the
likelihood of its destructior®*

8.4.1.6.1.1. EXTENSIMEESTRUCTION OF PROPE

2 KSGKSNI 2NJ y2G RSad NHzG@EM29YS €2 Na A LOLINGRSL IRERSESANBYYA YASER ¢
basis'® A single act of destruction may, in exceptional circumstances, be interpreted as fulfilling
the requirement of extensiveness, such as the bombing of a hosgitehe destruction must:

T .S &aS NI pdadséo the AindiiduaNdBject destroyede( more than a broken
window of a house)and

1 Cover a substantial part of a city, town or village. (nore than just one house in a city
must be destroyed)?’

The entire city, town or village does not need todestroyed Partial destruction is sufficiert®

Note: Under the Rome Statute, th@rosecution must also prove that the destruction or
FLILINR LINR F GA2Y 61 a8 260 NNASR 2dzi 6l ylz2yteéo

8.4.1.6.1.2PROTECTED PROPERTY

The Geneva Conventions and Additional Protocols designate various types of property that are

protected from attack.Property generally protectedinder the Geneva Conventions includes

ambulances, and GW Articlemy LINE @A RSa GKI G hnoQifc@istankds e K2 & LIA ( |
the object of an attack, but shall at all times be respected and protected by the parties to the

conflicté '

Whereas the grave breach of extensive destruction of property extends to immoveable and
movable property (such as both housasd cars)the war crime as provided for in Article 3 of
the ICTY Statute (other violations of laws and customs of war) is limited to immovable property
comprising cities, towns and village8.All property in the territory involved in the conflict,

2% | £ STUPMST7A NS | FONSEE

1258 OMAS.

Opid;b | £ S TIRE765.0NS I, TORSET.

2Th NTHT 583Strugar TJ 1 294.

28h NWBHT 585.

29|CC Elements of Crimes, Article 8(2)(a)(iv)(3).
05ee alsd | £ § TINF75.6NSD I, TOREE6.
Bh NV BHY581.
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includng property located in enemy territory and territory not under effective occupatien
protected*

Note: Under the Rome Statute, it is required that the property be protected by one or more of
the Geneva Conventiort&®

8.4.1.6.1.2.1.PROTECTEHEIROPERTNX OCCUPIED TERBRIES

Property which is protected in occupied territory is covered by G&title 53. This includes real
or personal property belonging individually or collectively to private persons, oretiteor
other public authorities®*

To determine whetherttie authority of the occupying power has been actually established, and
whether occupation exists for the purposes of this offence, the following guidelines provide
some assistancE?

1 The occupying power must be in a position to substitute its own authtityhat of the
occupied authorities, which must have been rendered incapable of functioning publicly.
T ¢KS SySyvyeégQa TFT2NOSa KIFI@S adINNBYyRSNBR:I 06SSy
battle areas may not be considered as occupied territory. However,admorocal
resistance, even if successful, does not affect the reality of occupation.
1 The occupying power has a sufficient force present, or the capacity to send troops within
a reasonable time to make the authority of the occupying power felt.
1 A temporaryadministration has been established over the territory.
9 The occupying power has issued and enforced directions to the civilian population.

In addition to charges of destruction of property, occupation is relevant when dealing with
charges othe grave brach of forcible transfer (sectio®.4.1.9 and the war crime of unlawful
labour (sectiorB.4.3.9.1%

8.4.1.6.1.3MILITARY NECESSITY

The destruction of property is allowed when it is absolutely necessary due to military
operations*®” The ICTY Appeals Chamber RaS TAY SR aYAf Adli KE ySOSaaniiie
those measures which are indispensible for securing the ends of the war, and which are lawful
FOO2NRAY3 (G2 G(KS Y2RE®NYy 16 yR dzal 38a 2F o4 NE

This meanstiis prohibited to attack an object which does not constitute a military objectige
an object which by its nature, location, purpose or use makes an effective contribution to

32 NI BIS8ZitingY 2 NJRA74.

133|CC Elements of Crimes, Art. 8(2)(iv)(4).

¥seealshd | STIA NS § TIOW $86-8.

¥p |t §TMRY68, 2223.

% |bid. at 7 210.

BONBLETINGss: f I Gl MsTE

¥y 2 NJRA(EGB8GIting Art. 14 of the Lieber Code of 24 April 1863.
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military action and whose total or partial destruction,
capture or neutralisation, in the circumstances ruling at
the time, offers a definite military advanga. Accordingly,
an attack is prohibitedvhen it would be unreasonable for
the person planning the attack to believe that the object
is being used to make an effective contribution to military

action**

An object cannot be attacked |
it Is unreasonabléor the person
planning the attack to believe
the object makes an effective
contribution to military action.

{2YSGAYSA o0dAfRAY3IaA YIe 6S RSaAGNREeSR la ao0z2ftftl i
This can occur whemilitary objects are destroyed ian effective contribution to military action,

but adjacent or nearby objects not related to the military objective are also destrtfed.

Whether or not the destruction was of military necessity or was collateral damage will be

decided on a casby-case basi according to the specific facts of the c&Se.

8.4.1.6.2. APPROPRIATION OF PRRTY

The offence of the appropriation of property is committed when public or private property is
unlawfully stolen or acquire? This crime has not been widely charged as a grave breach at the
ICTY. However, it is analogous to plunder or pillage, which has been charged under Article 3 of
the ICTY Statute as a serious violation of the laws and customs of war. See 8etiioh

below.

According to one ICTY trial chamlbat considered plunder or pillage under Article 3 of the
ICTY Statute

The prohibition againstthe unjustified appropriation ofpublic and private

enemy property isgeneral in scopeand extends both to act®f looting
committed by individual soldiersfor their private gain, and to the organized

seizureof property undertakenwithin the frameworkof a systematiceconomic
exploitationof occupied territory [X] The offence of the unlawful appropriation

of public and private property in armed conflict has varyingly been termed
WLIA T E 1 3SQS WL Y RSND | yR WaLREAFGA2Yy Qo

h NWBYT 587D | U 6 51.

“Oh N BT 588.

! bid. This finding is made in the context of preventive destruction and hence addresses a very specific
point. It should be analysed in accordance with the standard of excessiveness as stipulated in the principle
of proportionality. Whether or not such incideaitdestruction is lawful depends on whether it is excessive

in relation the concrete and direct military advantage anticipated from an attack against a military
objective.

2 |International Committee of the Red Cross Commentary to Geneva Conventicavdigble at
http://www.icrc.org/ihl.nsf/COM/380600169?0OpenDocument (accessed June 20, 2011).

2 St ST N 598 591.
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8.4.1.7. COMPELLING A PRISENH- WAR OR AVALIAN TO SERVE IHETFORCES OF
A HOSTILE POWER

This crime includes forcing one or more protected persons, by act or threat, to take part in
YATAGFNE 2LISNFrdGA2ya F3aAFAyad GKFIG LISNER2YQa 246Y
of a hostile powe!**

8.4.1.8. WILFULLY DEPRIVINPRASONER OF WAR ORI¥ILIAN OF THE RTGHOF
FAIR AND REGULARAIRI

This crime comprises depriving one or more protected persons of a fair and regular trial by
denying judicial guaranteessdefined, in particular, in GC lll a®C IV

8.4.1.9. UNLAWFUL DEPORTATICRFORCIBLERANSFER

GCIV lists the offences of utawful deportation andforcible transferas grave breachedhese
crimes are also prohibited by Q& Article 49, API Article 85 and ARl Article 172 These
treaties, andrelated customary law, prohibit unlawfdl forced movement within the context of
both international armed conflicts and nenternational armed conflicts.

The grave breaches of unlawful deportation or transéee separate offences with distinct
elements elated to the destination of the person or persons displaced. For unlawful
deportation, the act must result in the displacement of a person across a national border, while
for forcible transfer, the displacement can be within a national territéfy.

For boh crimes, the act leading to the displacement cannot be motivated by the security of the
population or military necessity.

Themens reafor deportationis that the perpetrator must intend to displace a person across a
national border, while for forcibleransfer, the perpetrator must intend to displace the person
within the national border concernedf?

It is not necessary for either crime that the perpetrator intends the displacement to be

permanent™>°

See alsdhe discussion of unlawful deportation and fdrle transfer as crimes against humanity
in Module 7.

i“sﬂcc Elements of Crimes, Art. 8(2)(a)(v)(1) and (2).
Ibid.
4% Note that under GC Additional Protocol II, art. 17, this crime is notifeechlas a grave breach as it is
applicable only to internal armed conflicts.
M HL permits forced displacement in some circumstan&e®, e.g.GC IV, Art. 42HL permits forced
displacement in some circumstances.
Bh 1t STINTSL®21;{ G I, AINER82, 299.
Oh 1t STONFSADZL;{ G | AINH 278, 317.
oL G 1, AMIBLT.
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8.4.1.10. UNLAWFUL CONFINEMEDH CIVILIANS

The exceptional measure of confinement of civiliazen be lawful, but only in certain
circumstanceslt is unlawfulwhen:*>!

1 There are no reasonable grounds to believe the detention amlutelynecessary for
securityreasons
o Acivilian or civilians have been detained without reasonable grounds to believe that
the security of the detaining power makes it absolutely necessary
o The mere fact that a person is a national of or aligned with an enemy party cannot
be considered as threatening the security of the opposing party. Therefore, this is
not a valid reason for interning him.
o For confinement to bdawful there must be an assessment that each civilian taken
into detention poses @articular riskto the security of the detaining power?
1 Where the procedural safeguards required by GQuificle 43 are not complied with
regardingdetained civilians, even whettheir initial detention may have been justified.

GC I\Article 43 provides that the decision to take measures of detention against civilians (such

as internment) must be reconsidereds soon as possiblby an appropriate forum. The

reasonable time which is to be afforded to a detaining power to ascertain whether detained

civiians pose a security risk must be th@nimum time necessary to make enquiries to

determine whether the view that they pose a seityrrisk has any objective foundation such

GKFG AlG 62dd R F2dzy R I GRSTAYA(IGAtalazsd™ A OA2yé 2F (K

If there is an allegation of unlawful confinemehecause the accused did not provide the
obligatory procedural guaranteet,is not necessaryo establish that there waknowledge that
the initial detention of the relevant detainees had been unlawfihiis is because the obligation
to afford procedural guarantees applies to all detainesbether initially lawfully detainedr
not.***However, the ICTY Appeals Chamber has held that:

Where a person who has authority to release detainees knows that persons in
continued detention have a right to review of their detention and that they have
not been afforded that right, he has atguo release themTherefore, failure by

a person with such authority to exercise the power to release detainees, whom
he knows have not been afforded the procedural rights to which they are
entitled, commits the offence of unlawful confinement of civika even if he is

not responsible himself for the failure to have their procedural rights
respected™>®

Bly 2 NRAT32 St SAM 820-322, 330.
1% St SAM3an

bid. a 7 328.

*4bid. at 7 380.

%% pid. at § 379.
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The ICTY Appeals Chamber has held that responsibility for unlawful confinement should be
placed on the person or persons responsible for the detention,fmi on those who merely
participate in a system of detentioh°

For examplethe fact that aperson works at a prison where civilians are unlawfully detained is
not an adequate basis testablishcriminal responsibility for this crimé guard who failso take
unauthorised steps to release prisoners has not committed the crime of unlawful

confinement*®’

On the other hand, thosetho are more directly responsible for the detentiomay be criminally
liable **® This includes:

1 Personswho place a civilian in dention without reasonable grounds to believe he or
she is a security risk®

1 Someonewith powers over the place of detentidihat acceptsa civilian into detention
without knowing that proper grounds exi&t

1 Someonewith powers to release detainedbat fails to do so even though they know
there is no reasonable grounds for their detention or that the reasonable grounds have
ceased to exist™

See also the elements of the crime for imprisonment as a crime against humistatiyle
7.2.2.2.6.The underlyingelements are the samegxcept there is a difference between the
respective elements of proving erime against humanityr a grave breach of the Geneva
Conventiong®?

8.4.1.11. TAKING OF HOSTAGES

Hostages are persons deprived of the*rHostages are persons unlawfully depriv

freedom;* often arbitrarily and sometimes undet. ¢ i freedom, often arbitrarily and

threat of death The essential element is the use sometimes under threat of death.
of a threat concerning detainees so as to obtain a
concession or gain advantage'®

A situation of hostageaking exists when a person:

1 seizes or detains arttireatens to kill, injure or continue to detain another person

%8 bid. at T 342.

7 |bid.

%8 |bid.

*%bid.

%% bid.

*1bid.

2t 3228 { A YA 6-959, Tihaf Jadgemenit, 4730ctb2R0® 1 63¢

%3 For a discussion on whether this deprivation of freedom must be unlasdelw | R2 Gl y Y I N} ROA S =
No.IF955/18-¢ = 5SOA&aA 2y 2y (KS Bihdb@OmeSHQuUANt to RILGBA OIMagk 2y T 2 NJ
2010 11 23¢ 26.

%4 ¢+ () M as58, 187.
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9 inorder to compel a third party to do or to abstain from doing something as a condition
for the release of that persoff®

At the ICC, the prosecution must prove that the perpetrator intended to compsiate,
international organization, person or group jpérsons to act or refrain from acting as an explicit
or implicit condition for the safety or the release of the hostatfés.

See also the crime against humanity of taking of hostagggion 8.4.1.11.

8.4.2. COMMON ARTICLE 3 DIHFE GENEVA CONVEN'1O

ﬂtes for tainers: \

U Participants should have a separate discussion on the elements of Common Articl
sets out the minimum guarantees for persons who do not participate in hostilities.

U In order to bring the provisions to life, the case study should be usegdidicipants to
discuss which of the particular prohibitions of Common Article 3 could be charged i
case. Participants could be asked to act as prosecutors and set out in an indictmen
which violations could be charged based on the availabldeswie. If they were not sure
whether there was sufficient evidence to charge a particular violation, participants c
be asked to identify what further evidence would need to be obtained by the polic

\ the investigators to be able to include that vititan in the indictment. /

As noted above, these violations are prohibited irrespective of the nafunternational or
internal) of the armed conflictSee discussion above secti®n.

The crimes covered in this section are all considered violations of Common Article 3 to the
Geneva Conventions when their commission also meets the seven elements discussed above in
section8.3. These crimes include:

Murder,

Torture;

Rape

Cruel treatment

Violence to life and persgn
Outrages upon personal dignjtgnd
Taking hostages

=A =4 =4 4 -4 4 A

1% bid. at 1 639.
1%%1CC Elements of Crimes, Art. 8(2)(a)(viii).
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8.4.2.1. MURDER

See abovesection8.4.1.2 The elements of murder as a grave breach, war crime or crime
againsthumanity are the samé&’

When charging murder as a violation of Common Article 3, the prosecution needs to prove that
the victim was taking no active part in the hostilitf&%.

8.4.2.2. TORTURE

See abovesection8.4.1.3 The elements of torture are the same regasieof how it is charged
(whether as a war crime, grave breach or crime against humfiity

For dargingtorture as a violation of Common Article tBe prosecution needs to prove that the
victim was taking no active part in the hostilitiEs.

8.4.2.3. RAPE

The ICTY Statute does not list rape as a war crime, although it is listed as a crime against
humanity. However, ICTY jurisprudence has recognised that rapstitcibes a recogised war

crime under customary international law, which is punishable under Article 3 of the Stétute.
ICTYchambers havelso considered rape as a form of torture, outraggon personal dignity,

or inhuman treatment."?

The ICTR Statutexpressly includes rape, enforcedl ICTurisprudence cons@ers _rapez
a form of torture and a violation of

prostitution and other forms of sexual violence as/a
. . the laws and customs of war.
war crime Article 4(e)).

The definition of the elements of the crime of rape as a war crime are the same as for rape as a
crime against humanity.

Theactus reusf the crime of rape at the ICTY is:

1 the sexual penetration, however slight

1 of the vagina or anus of the victim by the penis of the perpetrator or any other object
used by the perpetrator or

§ the mouth of the victim by the penis of the perpetrattF,

§  without the cansent of the victim-*

YirAR22S .t 3228 @RE0T,Ieal JudgemEnt, A 7+JanS2005 % §56.L ¢
8 5ee, e.gICC Elements of Crimes, Article 8(2)(d)@).

199 NB I, TIA gept 04, 1 482.

935ee, e.9.ICC Elements of Crimes, Article 8(2)d)@).

Y KunaracAJ 11 1945.

122 St ST § 1066E dzNHzy REN183, 16&unarac AJ 1 140, 141.

173 Kunarag AJ] 127.
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Themens reas the intention to effect this sexual penetration, and the knowledge that it occurs
without the consent of the victim’® Consent for this purpose must be consent given voluntarily,
&4 | NB&adz i 2F steksBd irdtie Gantexyddthe seiridid@ng girkuinstarices.

See alsdModule 7(Crimes Against Humanitigr more discussion on these elements.

Note: The Rome Statute includes rape, sexual slavery, enforced prostitution, forced pregnancy,
enforced sterilization or any other form of sexual violence also constituting a grave breach of the
GCs to be a violation of the laws and customs of WaTFhis is desribed in more detail in
Module 7.

8.4.2.4. CRUEL TREATMENT
See above, sectiofi4.1.4

Chargingeruel treatmentas a violation of Common Article e prosecution needs to prove
that the victim was taking no active part in the hostilitfé%.

8.4.2.5. VIOLENCE TO LIFE ANHRSON

ThewarONRAYS 2F a@A2f Sy0S (12 {ATESAKII 2HEKLIENR2 YK 4A
in the ICTR Statute, b trial chamber at thdCTY refused to exercise jurisdiction over the

crime, holding that it is not defined with sufficient precision under customary international

law.*” Individuals have been convicted for this offence at the IETR.

8.4.2.6. OUTRAGES UPON PERAONIGNITY

¢KS 6FNJ ONRYS 2F O2YYAuUdAy3a az2d
dignity, in particular humiliating and degrading
GNBIFGYSyidé Aanharicla $and BP¢ | ah® Y Y 2

11.1®* Thus, it appliesin international armed conflicts and
norn-international armed conflicts. It is broader than

torture, inhuman treatment and causing great suffering or serious injury. It is aimed at

protecting persons from humiliation and ridicule, rather than harm to the integitg physical

and mental welbeing of persons. The crime must meet a certain objective level of seriousness

to be considered an outrage upon personal dignity.

The humiliion must be so
intense that any reasonable
person would be outraged.

1 bid. at  129;see alsoCRYERsupranote 16, at pp. 254¢ 255. The ICTY used to apply a coercion
requirement, but after conducting an analysis of various legal systems, it was held that lack of consent was
the correct element.
zz Kunarag AJY 127;{ G I, TIA §55GacumbitsiAJ 1 147157,

Ibid.
" Rome Statute, Art. 8(2)(b)(xxii).
"8 5ee, e.g.ICC Elements of Crimes, Article 8(2)¢8)@).
Y4 | & ATE $2DWdtsee. t | TI N1B2.
%0 see, e.g Theoneste Bagosorat al. Case No. ICER-41-T, Trial Judgement 18 Dec. 2008. The
underlying acts found to fall within the ambit of this crime at the ICTR were murder, torture and cruel
treatment.
¥15ee, e.gICTR Statute Art. 4(e)jeksovskiTJ § 56Kunarac TJ 11501-4, 514.
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The elements of this underlying crime are:

9 the accused intentionally committed or participatedan act or omissiorwhich would
cause serious humiliation, degradation or otherwise be a serious attack on human
dignity;

1 committed withknowledgethat the act or omissiorcould possiblyhavesucheffect.

The humiliation must be so intense that amyasonable person would be outragéd.To
determine this, factors for consideration include the form, severity and duration of the violence,
andthe intensity and duration of the physical or mental sufferify.

Theoutragemust also be real and serious. Hoxee, there is no requirement that it lasts for a
minimum period of timeor causes lasting sufferiti§* Rape, enforced prostitution, indecent
assaultt®® sexual violencé®® the use of detainees as human shields or trench diggers and the
constant fear of beingabbed or beaten endured by vulnerable persons like detaitféesere

F2dzyR (2 0SS da2dziN} 3S& dzll2y LISNE2Y Il f RAIyAGeé D

For darging outrages upon personal dignity as a violation of Common Artittie prosecution
needs to prove that the victim was taking active part in the hostilities®®

Note: Under the Rome Statute, the humiliation can also be of dead pertsitris understood
that the victim need not personally be aware of the existence of the humiliation or degradation.
In determining this, the court wilbok at the cultural background of the victily.

8.4.2.7. TAKING OF HOSTAGES
See above, sectiafi4.1.11

It is required when ltargingthe taking of hostage as a violation of Common Article tBe
prosecution needs to prove that the victim was taking no active part in the hostiifies

182 Kunarag AJ § 162.

183 pleksovskiTJ 11 56 57.

8 Kunarag TJ 1 501.

%% |CTR Statute, Art. 4(@ftusema,TJ 1 285BagosoraTJ {1 2252254.
1% AkayesyTJ 1 688.

187 AleksovksiTJ 11 18410, 229, 272.

¥ 5ee, e.9.ICC Elements of Crimest.A(2)(c)(ii)(2).

#91CC Elements of Crimes, Art. 8(2)(v)(xxi)(1), fn 49.

%95ee, e.g.ICC Elements of Crimes, Art. 8(2)(c)(iii)(3).
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8.4.3. OTHER VIOLATIONSIGFERNATIONAL HUMAKRIAN LAW

motes for trainers: \

U Having already dealt with the grave bregmiovisions and Common Article 3, participar
now need to turn their attention to other violations of IHL.

U The case study can be used to consider some of these crimes and whether they cc
included an indictment against the accused. For example, tis&rulgion of houses anc
businesses and of a church could be considered in order to determine whether they \

\ qualify as crimes under IHL. /

The crimes covered in this section amegarded aswar crimesprovided that the common
elements discussed above gection 8.3 are established The crimeddiscussed belowelate
more to the conduct of hostilitiesas opposed tahe treatment of persns during an armed
conflict These crimes include:

Wanton destruction of cities, towns, or villages

Plunder/Pillaging

Seizure of, destruction or wilful damage to protected institutions and works
Unlawful attacks on civilians and civilian objects

Unlawful confinement of civilians

Unlawful labour of prisoners of war/slavery

Terrorising the civilian populatigmand

Conscipting or enlisting children into armed groups.

= =4 =4 4 -4 -4 A -4

8.4.3.1. WANTON DESTRUCTION@TIES, TOWNS ARMMGES

Theviolation2 ¥ da ¢l yi2y RSa0GNHzZOOGA2Yy 2N RSGOFall dAazy 2F (
YATAOGFINE ySOSaarateeé Aa NIvé desirGeion dand apprépatiod 6l S 6 NB
property described abovE’ The underlying elements are similar:

1 the destruction of immovable property occurred on a large scale;

1 the destruction was not justified by military necessity; and

9 the perpetrator acted with the intent to destroy the property in questionin reckless
disregard of the likelihood of their destructidf

The crime of wanton destruction of cities, towns or villages or devastation not justified by
military necessity is padf customary law?

¥l5ee, e.gGC IV, Art. 141 NNBNY 5869.
192 Gotoving TJ 1 17650 NJN.BHY 581y 2 NRATE 4, 76.
98y 2 NRI 36.
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This offerce covers war crimeprovided forin Articles 46, 50, 53 and 56 of the 19&&gulations

Concerning the Laws and Customs of War on Land annexed to the 1907 Hague Convention (IV)
Respecting the Laws and Customs of War on afidlague Regulations) which are applicable to

cases of occupation. However, the crime in question is more narrowly definedttiiaie 23(g)

2T GKS | F3dzS wS3dzA FGA2yas 6KAOK aAXHKSa Sy oril
property, unlessuch destructiofX]A & A YLISNI G§A @St & RSYFIYRSR 08 (KS

The HagueRegulationsonly require an analysis of military necessity whereas the GC law
containsthe additional elements ofexcessivéand dwantorg.*®

8.4.3.2. PLUNDERILLAGING

Plunder coversall forms of unlawful appropriation of property in armed conflict for which
individual criminal reponsibility attaches under IG%. The elements of this underlying crime
are:

9 all forms ofappropriation of private or public property or funds
1 the actof appropriation was intentionaland
 the appropriation wasunlawful®®’

There is a consequential link between the monetary value of the appropriated property and the
gravity of the consequences for the victim, and thibe seriousness of the offence otever,

the assessment of when a piece of property reaches the threshold level of a certain value can
only be made on a cadwy-case basis and only in conjunction with the general circumstances of
the crime!®®

A serious violation could be assumed in circumségnwhere appropriations take place-aisis

a large number of people, even though there are no gravesequences for each individuab. |
this case it would be the overall effect on the civilian population and the multitude of offences
committed that woud make the violation serious?

t £ dzy RSNJ Ay Of dzR S 4¢2BButhingtand et acts §f Restudtiéh dfipropédy not
amounting to appropriation are not pillagé"

1% SeelCRC, International Humanitarian LaWreaties and Documentayailable at

www.icrc.org/ihl.nsf/INTRO?OpenView.

% 1pid.

qt f dzy RSNE | Yy R e.d. IO Statu@, e 4(6)dae $/Ronyingus.

" Gotoving TJ 1 1777Y 2 NJRAA T 774. Under IHL, there is a general exception to the prohibition of
appropriation when the appropriation is justified by military necess8gelnternational Humanitarian
Law- Hague Convention 1V, Art. 52 (1907).

9y 2 NRATSB2.

% Ibid. at 1 83.

200 A YTV § 98.

* Moinina Fofana et al., Case No. SG&IL4-A, Appeal Judgement, 28 May 2008 1 466e([{ 389-409
generally on pillage); t I ,GA\J A 78.
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Note: Under the Rome Statutéhe prosecutionmust prove that the perpetratotended to
deprive the owner of the property and to appropriate it for private or personal use without the
26y SNNa*?02yasSyiao

8.4.3.3. SEIZURE OF, DESTRONTOR WILFUL DAMAGE PROTECTED INSTIOWS
AND WORKS

The seizure of, destruction or wilful damage doneirtstitutions dedicated to religion, charity
and education, the arts and sciences, historic monuments and works of art and science is listed
asacrime in ICTY Statutrticle 3(d)?%

Various treaties andustom protect cultural property. e customary pragction is reflected in
the prohibition on committing any act of hostility directed against cultural property inl AP
Article 53 (concerning international armed conflicts) and ARArticle 16 (concerning non
international armed conflicts).

The ICTAppeals Chamber considered thaetdestruction or wilful damage of cultural property
under islex specialivith respect to themore generaloffence of unlawful attacks on civilian
objects?® This means that the law under Article 3(d) would override otipeneral provisions
prohibiting attacks on civilian objects.

The elements othe destruction or wilful damage of cultural properythe ICTY are:

9 the act has caused damage or destruction to property which constitutes the cultural or
spiritual heritage opeoples

1 the damaged or destroyed property was not used for military purposes at the time when
the act of hostility directed against these objects took p|aaed

1 the act was carried out with the intent to damage or destroy the property in question.

Themens rearequirementA & YSG GAF GKS O0Ga 2F Ri@ZEithettzOGA2y 2
deliberately or through recklessness) directed agadnsttural propertyg.?®

Note: Under the Rome Statute, it is a crime to direct an attack against protexgtts®® It is
Ffa2 | ONARYS (2 RSaidNRe 2NJ aSATS (KS S¢¥8yeQa LINZ

292 |cC Elements of Crimes, Art. 8(2)(b) (xw(82)

2% 5ee generallyStrugar, TJT 229, fn 7B, and 11 298312; Strugar AJY 277;¢ I RDedision on the
Defence Motion for Interlocutory on Jurisdiction, AC 188; f STI% 603,56 & I ,OJ R 1B5Y 2 NRA 6
191 89-91;. N3 I, TOM5@9.

2 strugar,AJ 1 277Y 2 NRATY 8%91.

2% strugar A 277.

2%|CcC Elements of Crimes, Art. 8(2)(b)(ix).

7 |bid. at Art. 8(2)(b)(xiii) and Art. 8(2)(e)(iv).
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8.4.3.3.1.CULTURAL PROPERTEFINITION

The Hague Convention and AP | have different definitions of cultural property:

9 Article 1 of the 1954 onvention for the Protection of Cultural Property in the Event of
I'N¥SR /2y FtAOG omdppn | 3dzS /2y @SYyldAz2yo
AYLRNIFYyOS G2 GKS Odzf GdzZNF f KSNRGEF3ASE

APl Article53refersi 2 202S00a 6KAOK GO2yaidAddziS GKS

Despite this difference in terminology, the basic concept is the same: cultural or spiritual
heritage covers objects whose value transcends geographical boundaries, and which are unique
in character and are intimately associated with the history and culture of a pé&ble.

Important considerations for this crime include:

1 Religious and educational facilities, such as mosques, churches and schools may not
necessarily always fall under the dafiion. This issue must be considered on a dage
case basis.

9 If such institutions do not fall under this definition, their destruction could nonetheless
constitute persecution as a crime against humanity or the grave breach of extensive
destruction and ppropriation of property?®®

Note: Under the Rome Statuteprotected objects include buildingdedicated to religion,
education, art, science or charitable purposes, historic monuments, hospitals or places where
the sick and wounded are collected, which are not military objectitfes.

8.4.3.3.2.RELATIONSHIP TO ONV\EE OF UNLAWFUL ATKS ON CIVILIAN OBIE

This offence overlaps with the crime of unlawful
attacks on civilian objects, except that the object of Objects of cultural property
the former offence is more specifit: transcend geographical boundarie:

o . o are unique in character and are
Institutions dedicated to religion must be presumei intimately associated with the histor

to have a civilian character and to enjoy the geneial and culture of a people
protection providedunder AP Article 52. /s general
civilian objects they should not be attacked, except when they become military olgigctiv

Military objectives are limited to those objects which by their nature, location, purpose or use
make an effective contribution to military action and whose total or partial destruction, capture
or neutralisation, in the circumstances ruling at the time, affardefinite military advantage.

208 \{/ESSANDOZ ET ACOMMENTARY ON TRBDITIONAPROTOCOLS 8RUNEL977TO THESENEVAONVENTION GE2

AUGUST1949 646 (1987),available at http://www.icrc.org/ihl.nsf/COM/473750001?0OpenDocument;
Y 2 NRATOL.

29y 2 NRNBIO-2.

1%|cc Elements of Crimes, Art. 8(2)(b)(ix)(2).

ZLONB |, oM $96-8;b | £ STME0A &
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However, the mere fact that an institution is in the immediate vicinity of military objective does
not justify its destruction.

8.4.3.4. UNLAWFUL ATTACK ONICIANS AND CIVINIOBJECTS

The distinction between civilian andilitary objective$™is an essential feature of treafy’ and
customary IHL in international armed conflicts and +ternational armed conflictsSimilarly,
another essential feature ithe rule that the civilian population as such may never be attacked
The prohibition of attacking civilians may not be derogated from because of military necessity.

Under wistomary international lawparties to the conflict

1 mustdistinguishat all timesbetween the civilian population and combatanénd
I mustnot attack a military objective if the attack is likely to cause civilian casualties or
damage which would be excessive in relation to the military advantage anticipated.

Both theAP | andCTY jurisprudence require that the attack actually results imAgr

The presence of noaivilians in a civilian population does not deprive that pagioh of its
civilian character. Howevethe population must be predominantly civilian in nature.

For the purposes of war crimes under ICTY Statutele 3, such an aack must hae been
conducted intentionally withthe knowledge, or when it was impossible not to know, that
civilians were being targeted® It encompasses direct and indirect intent (recklessness). The
intent to target civilians can be proved through irdeces from direct or circumstantial
evidence. There is no requirement of the intent to attack particular civilians. The determination
of whether civilians were targeted is a cdsgcase analysis, based on a variety of factors,
including: the means and miebvd used in the course of the attack; the distance between the
victims and the source of fire; then-going combat activity at the time and location of the
incident; the presence of military activities or facilities in the vicinity of the incident, thasstd

the victims as well as their appearance; and the nature of the crimes committed in the course of
the attack®'®

Note: Under the Rome Statutthis crime is considered a violation of the laws and customs of
war and as such, only protects civilians not taking direct part in the hostilities and objects that
are not military objects$*’

235ee, e.0Y 2 NRAY 4767; Kunarac TJ 1 426Y 2 NJRA 5568; Strugar TJ 1283;. t | TI MO
180, 214. At the ICTY, this is usually charged alongside attacks on civilian objects.

33ee, e.9.GC Additional Protocol 1, Art. 48; GC Additional Protocol Il, Art. 13.

24y 2 NRAT®HT.

25 £ | ,OTp N180. InStrugar TJ § 283 thedolus directusrequirement was described as an attack
conducted with the intent of making the civilian population or individual civilians the object of the attack.
0 strugar AJ 11 270, 271.

#7|CC Elements of Crimes, Art. 62(i)(2) and Art. 8(2)(b)(ii)(Ree alsArt. 8(2)(e)()(2).
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8.4.3.5. UNLAWFUL CONFINEMEDH CIVILIANS
See above, sectidf4.1.10

Article 5 of AP Il also provides protection to civilians detained or interned during internal
conflicts, including regulations on the conditionsr@ernment or detention.

This is not listed in the Rome Statute as a war crime duringimtemational conflicts; it is only
listed as a grave breach of the Geneva Conventions.

8.4.3.6. UNLAWFUL LABOUR GH$FONERS OF WAR/SERY

Unlawful labour of prisoners of av is committed when an accused intentionally, by act or
omission, forces a prisoner of war to perform labour that is prohibited by Articles 49, 50, 51 or
52 of GC Il

Important considerations include:

1 Some forms of forced labour are lawful international armed conflicts and nen
international armed conflicts under IHt2.

1 In some circumstances prisoners of war can be required to work, such as when the work
Ada R2yS Ay (GKSANI 246y AYyGSNBaidz GFr1Ay3 Ayhaz
aptitude and rank®*®

9 Assuming the other elements of enslavement are satisfied, forced labour will amount to
enslavement only if the perpetrator forced the victim to do some impermissible 0rk.

SeeModule 7on elements of underlying crime of enslavement.

Note: These crimes are not listed in the Rome Statute but have been recogassedr crimes
by the ICTY.

8.4.3.7. TERRORISING THE IGAN POPULATION

Notes for trainers:

U In order to discuss this crime, participants could be asked to consider the case stud
whether the acts of the YNP coutdnstitute terrorising the civilian population.

#835ee, e.9GC IV, Arts. 40, 51; GC Additional Protocol Il, Arts. 4(2)(f), 5(1)(e).
p |t STONT 2681
20 |hid. at  261;Kunara¢ AJY 116-124;Krnojelac TJ 1 356.
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Terrorising the civilian population includést OG & 2 NJ GKNBFGa 2F @GAz2ft SyOS
GKAOK Aa (2 &LINBIFR (SNNRRIIlsYazeshundeK@isto@arydA £ ALy L
international law??* The crime falls within the general prohibition of attacks on civilians.

Its elements are:

1 Acts or threats of violence directed against the civilian population or individual civilians
not taking direct part in hostilit® causing death or serious injury to body or health
within that population

1 The perpetrator wilfully made that population or those
civilians the objecof those acts of violence. A victim of terror mus

f The intent to make that population or those civiliah have suffered grave
individuals the object of the acts of violence or threats, ahd  CONSequUences
the specific intent to spread terror among the civilian resulting from acts or
population. While spreading terror must be the primary threats of violence.
purpose of the acts or threats of violence, it need not be the
only one??

Important considerations include:

9 Causing death or serious injury to body or health is not an element of the offercee

1 What is required is that the victims suffered grasansequences resulting from the acts
or threats of violenceSich grave consequences include, but are not limited to, death or
serious injury to body or healti?sychological impact can satisfy the required gravity
threshold.

9 This result requirement is ndatisfied by a mere showing that the acts or threats were
capable of spreading terror.

T ¢KS ONAYS A& ayz2id | OlFasS Ay 6KAOfndoiyig SELX 2&A
YAEAGENER GGFEO1 o6dzi NIYGKSNI F OFras$o2oSwyBGSya
OF dzZaSR o0& WIFiidlIO0la woeKAOKB ¢gSNBE RSaAIySR G2
0 SNXE ND¢ ©

9 Itis not necessary to establish that the civilians felt fear, or were in fact terrorigal.
evidence of actual terrorisation may contribute tetablishing other elements of the
crime of terror?®

In the AFRQase,a trial chamber athe SCSL extended the material scope of the crime, finding
that acts of terrorism are not restricted to violence, or threats of violence, targeted at protected
persong o0dzi Yl & AyOfdzRS GKNBFdGa 2F Fadlro01a 2y 2NJ

2D f AJ§186, 102, 104, 10M.a A f 2 A3 W38H Fofang AJ 11 344357 (on acts of terrorism as
violation of GC Additional Protocol Il and Common Article 3 under the Statute of the Special Court for
Sierra Leone).

222 pid.

*3bid. at 117 102, 1045 @ a A fAd DI Ihedsame findings were recalled in Alex Tamba Brima et al.,
Case No. SGBU-16-T, Trial Judgement, 20 June 2007 1 667.

2Dt f A0 § 102,

?%|pid.at 19 102, 104 D.a A t 2 A ¥86.5
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survival. TheK I Yo SNJ 2 0 a4 S NI t&idR chambenh @gbeds xhtat & is indk the property as

such which forms the object of protection from acts of terrorism, R& & G NUzOG A2y 2 F L.
homes or means of livelihood and, in turn, their means of survival, will operate to instil fear and

terroré *®

Note: This crime is not listed in the Rome Statute.

8.4.3.8. CONSCRIPTING OR BNING CHILDREN INARMED GROUPS

Under the Romet&tute, it is a war crime to conscript or enlist a child under the age of 15 into
the national armed forces or to use them to participate actively in hostilf&i€Ehis prohibition
is also provided for in Article 77(2) of APl and 43(3) of AP II.

The ICC OATFASR (KIG aO02yaONRLIGAYIE NBFSNER (2 F2N
more to voluntary recruitment. Both are prohibited, whioleansi K+ & G KS OKAf RQa O2
a valid defencelt is a crime of a continuing nature: it continues todmmmitted as long as the

child remains in the armed groups or forces and ceases only when the child leaves the group or

reactesage fifteen?®

This crime was also recaged by the SCSFE°

*°Brima et al..TJ1 660.

#"Rome Statute, Art. 8(Df(xxvi).

228 Lubanga DyilpDecision on the confirmation of charges, Hirg&al Chambers, {1 24848.
*93ee, e.gBrima et al, TJ | 728Fofana et al. AJ § 139.
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8.5. WAR CRIMES INVOLVISBXUAL VIOLENCE

There has been an increasimgcognition that various forms of sexual violence amount to war
crimes.Sexual abuses have been routinely committed against women in the time of conflicts.
Although women form the majority of victims of sexual violence charged at the international
tribunals, men and children were also victims of sexual violence.

Even though rape has been considered a violation of international humanitarian law for

centuries, it was rarely prosecutéd.Indeed, whilerape was included in GC I¥tticle 27) and

It QArticle 75@)(b) and IIAfticle 4(2)(e), it was not treated as a crinfape was treated as

'y @a2dzi NI 3S dzll2y LISNB2Y | f RA 3yiwbiéhdetrdcgRfromy | G d O
and trivialsed the nature of the crimé*

International law explicitly resgnises rape, sexual slavery, enforced prostitution, forced

pregnancy, or any other form of sexual violence committed in either an international or non
AYGSNYFGA2YyFE FTNYSR O2yFEAO00 Fa LRaaAirotS 61 NI ONN
g | %and particularly targets women and giffs.

Rape was nipexpliitly included as a war crime the ICT\Statute but it was established as part
of the grave breaches, such as torture and inhumane treatmiéay. cases include tile St I £ A 6
C dzNXHzyaRdBin&dc cases

In5 St ,ltHe ACTY convicted an accused for rape as tortura gsave breach of the Geneva
Conventions and a violation of the laws or customs of war for the first fifhe.

In C dzNXHzy tReQGTE First recognised a single incident of rape as a war dmeecourtfound

the accused guilty for the rape committed by one of his subordinates, which the accused

witnessed and failed tprevent Thetrial chamber heldd di& ®disputable thatape and other

sexual assaults in armed conflict entail the criminal liability of the perpetraf8tand went on

to note thatd 1 KS SaaSyO0S 2F GKS ¢gK2tS O2NlJza 2F Ayd SN
human rights lies in the protection of the humargudity of every person, whatever his or her
ISYRENE o

In Kunarag the charges, for violations of the laws and customs of war and grave breaches, all
arose out of crimes of sexual violence. The ICTY expanded the definition of rape in this case,
focusing orserious violations of sexual autonorfy.

In upholding therialcK I YO SN & RS T A yppealscBayhberibtedNt LSS § KS

%0 CRYERupranote 16, at p. 292.

>3 1pid.

232Judge Wolfgang Schomburg and Ines Peter&amune Consent to Sexual Violence Under International
Law; 101:1Am. J.INTQL.121 (2007).

23 UN Doc. S/RES/1820 (2008), 19 June 200B

212 St SAINPART; 50Q 507.

#5C dzNHzy G 468.

*1pid. at 1 183.

" bid. at 1 457.
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For the most part, the Appellants in this case were convicted of raping women

held in de facto military headquarters, detention centreand apartments
YIAYOGFAYSR |a a2f RASNAQ NBaAARSyOSao '!'a @K
conditions, the victims were considered the legitimate sexual prey of their

captors. Typically, the women were raped by more than one perpetrator and

with a regularitythat is nearly inconceivable. (Those who initially sought help or

resisted were treated to an extra level of brutality). Such detentions amount to

circumstances that were so coercive as to negate any possibility of cafisent

The ICTR Statute expresshcludes rape, enforced prostitution and other forms of sexual
violence as war crimes. However, these not autonomous offences but are orgnsideredas
underlying acts of the offence 6f2 dzii NI 35a dzLR y**LISNE 2yt RAIYAGEE d

To prove gender based violence as a war crimeptiosecutionmust establish:

1 The specific elements of the crime itself (rape, sexual slavery, etc.)
T Common elements of war crimes; and
1 The form of individual criminal liability for the accused.

Charging and prosecuting rape in national jurisdictions can be very different from international
jurisdictions. For example, anational jurisdiction, a victim of rape might be required to obtain

a medical report, file a complaint with the police or idiénthe perpetrator. In the context of
armed conflict, these requirements might be difficult to fulfil. A victim might be unable to visit
the doctor, or report the incident. The perpetrator could be a person in authority, or the victim
might not have accss to the appropriate agency.

There are many sources of evidence of gender based violence that have occurred during conflict.
These are not limited to victims, who may be hesitant to testify. Other sources of evidence can
include:

1 Eye witnesses who are ntitemselves victims of gender based violereag
f Evidence collected from the corpses of victifs.

Sexual violence can be charged as a war crime in many different ways, including:

1 Rape as a war crime

1 Rape as torture as a war crime (either as a grave breaa violation of the laws and
customs of war§*

f Rape and/or other sexual violence can form part of outrages upon personal ditnity,
persecutior?* and inhumane treatment as war crimeand

28 Kunarag AJ ¥ 132.

29 |CTR Statute, Art. 4(2).

*93ee, e.gBagosoraet al., TJ.

*15ee, e.g2 St SAINPLA40@27;Kunarag AJ 11 15@; 151 (holding that rape and sexual violence
necessarily give rise to severe pain or suffering which justifies the characterizatipecds an act of
torture.); see alsor @ 2 GTJ ¥ 145.
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1 Rape and/or other sexual violence can be charged as war crimésr uhe Rome
Statute, includingsexual slavery, enforced prostitution, forced pregnancy, enforced
sterilization and sexual violence.

Note: The Rome Statuteas made important developments in the treatment of sexual violence
as a war crime. The Rome Statute expressly crimsasalarious forms of sexual and gender
based violence as war crimes, both in the context of an international armed conflict and a non
international armed conflict and as grave breaches of the Geneva Conventions.

2 35ee, €.9.C dzNHzy RIFY &) 68, 120, 262, 263 (recognizing rape as an act of torture and outrange
upon personal dignity constituting war crimes.)
*33ee, e.g{ U I, AINH 326, 339 (rape asarih of persecution).
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8.6. REGIONAL LAW AND J8PRRUDENCE

Notes for trainers:

Ui TheModule now shifts to focus on the national laws of BiH, Croatia and Se
However, it is not recommended to discubg regional sections iisolation while
training this Module. For that reason, cross references have been included in
international section to the main regional laws and developments. The seci
that follow provide a basis for more -thepth discus®n about the national laws
with practitioners who will be implementing them in their domestic courts.

U As the SFRY Criminal Code is still relevawitocrimes it is important to start with
the provisions in this code and fgrarticipantsto discuss therelevance and
applicability of theseprovisions.

U Trainers should bear in mind that Module 5 provides adapth overview of the
way in which international law is incorporated within the national laws. For
reason, such issues are not dealt withdetail in this section of this bbule, and it
would be most helpful to have trained Module 5 in advanééModules that deal
with substantive crimes.

U After the sectionon the SFRY Criminal Code, theddle deals with the laws
applicable in BiH, Croatia andrBia in separate sections so thparticipantsfrom
any of these countries need only focus on their jurisdiction. Where available
most relevant jurisprudence has also been citedrticipantsshould be encouragec
to use their own cases to discuss tagplication of the laws and procedures beir
taught.

U Tip to trainers: One very effective way of engaging pheticipantsis to ask them
to analyse one of the most important cases that has occurred in their dom:
jurisdiction. Some cases have been citedlow, but others may be raised by th
participantsthemselves or provided by the trainers.

61



MODULES WARCRIMES

8.7. SFRY CRIMINAL CODE

Various provisions of the SFRY Criminal Code relate to war crimes. These provisions are relied
upon by entitylevel courts in BiHand by the courts in Croatia and Serbia. Thus, it is important

for participantsto have access to these provisions. The full text of the provisions is not included
here, but the provisions that should be referred to in training are listed.

Relevant proviens from the SFRY Criminal Cédmclude:

=A =4 =4 4 A

= =4 =4 =4 -4 -4 A 9

Article 100: No statute of limitations for war crimes

Article 142: War crimes against the civilian population

Article 143: War crimes against the wounded and;sick

Article 144 \Warcrimes against prisoners ofay

Article 145:0rganizing a group and instigating the commission of genocide and war
crimes

Article 146:Unlawful killing or wounding of the enemy

Article 147:Marauding the wounded and sick on the battlefield

Article 148:Making use of forbiddemeans of warfarg

Article 149:Molating the protection granted to bearers of flags of truce
Article 150:Cruel treatment of the wounded, sick and prisoners of war
Article 151 :Destruction of cultural and historical monuments

Article 152:Incitement toan aggressive waand

Article 153:Misuse of international emblems

24 SERY Criminal Code, Official Gazette of the SFRY No. 44/76, 36/77, 34/84, 74/87, 57/89, 3/90, 38/90.
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SFRY CC, Article 142: War crimes against the civilian population
This article sets out punishment for war crime against the civilian population:

(1) Whoever, in violation of rules of international law effective at the time of war
armed conflict or occupation, orders an attack on civilian population, settlemel
individual civilians or persons incapable to fight, resulting in death serious bod
injury or serious disturbance of health; attack without selecting a target by whic
civilian population is harmed; that civilian population be subject to killings, torture
inhuman treatment, biological, medical or other scientific experiments, takin
tissues ororgans for transplantation; immense suffering or violation of bodily
integrity or health; dislocation or displacement or forcible conversion to anothe
nationality or religion; forcible prostitution or rape; application of measures o
intimidation and teror, taking hostages, imposing collective punishment, unlawft
bringing in concentration camps and other illegal arrests and detention, deprivatic
of rights to fair and impatrtial trial; forcible service in the armed forces of enemy
army or in its intelgence service or administration; forcible labour, starvation of the
population, property confiscation, pillaging, illegal and -sélfed destruction and
stealing on large scale of a property that is not justified by military needs, taking
illegal anddisproportionate contribution or requisition, devaluation of domestic
currency or the unlawful issuance of currency, or who commits one of the foregoi
acts, shall be punished by imprisonment for not less than five years or by the dei
penalty.

(2) Whoever,in violation of rules of international law effective at the time of war,
armed conflict or occupation, orders: an attack to be conducted on facilities undel
special protection by international law and facilities and installations with dangerot
force such as dams, levees and nuclear power stations; wanton destruction
civilian facilities under a special protection by international law, undefended plac
and demilitarized zones; loigrm and widerange damage of the natural
environment that can be harful to health or survival of population; or whoever
commits some of the aforementioned acts, shall be punished by sentence frc
paragraph 1.

(3) Whoever, in violation of the rules of international law effective at the time of war
armed conflict or occupatioras an occupier, orders or commits dislocation of pari
of its civilian population to the occupied territory, shall be punished b
imprisonment for not less than five years.
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8.8. BIH

Notes for trainers:

¢KS

SFRY Criminal Codeimagempore criminisaw. The Court of BiH generally tries war crimes cases
on the basiof the BiH Criminal Code; it might apply the SFRY Criminal Code where the latter is

This section focuses on BiH law ¥ear crimesas well as caskaw from the Court of
BiH and the available jurisprudence from the Republika Srpska and the Fede
of BiH
It will be useful fomparticipantsto compare the law and jurisprudence of BiH wi
the jurisprudence of ICTand the provisionin the ICC Rome Statute
This section is structured in the same way as the previous section on war ¢
under international law.
o It will firstly address the elements that are common to all war crimes in Bil
0 Thereafter it will focus on each individualar crime for which there is
relevant jurisprudence.
It is important for participants to understand the difference between the comrmr
elements (often referred to as thehapeau requirements) and the specific
elements that are required to prove the indival war crimes.
Some questions which could be asked to stimulate discussion on the ti
considered would be:
o0 To what extent is it necessary to prove an international armed conflict
common element for war crimes under BiH law?
0o What is the significarec of the violations of prohibitions under Commc
Article 3 of the Geneva Conventions in the law of BiH?
0 What distinction have the courts in BiH drawn between prisoners of war
civilians?
0o How have the courts dealt with defining inhumane or cruel treatthemd
what sources have been drawn on from IHL?

Al SydAade t80S8t O2dNIa FyR O2dNTD A

more favourable to the accusetf

The 2003criminal codes of the entities do not deal with war crimes. Only the BiH Criminal Code
includes such provisior(see Module 5 for a discussion of the application of the various criminal

codes by courts in B)H

Relevant provisions from the BiH Criminal C8teaclude:

245

For more on thiseeModule 5
248 BiH Criminal Code, BiH Official Gazette No. 03/03, 32/03, 37/03, 54/04, 61/04, 30/05, 53/06, 55/0

32/07, 08/10, consolidated versioayailable atwww.sudbih.gov.ba.
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Article 19:No statute of limitations for war crimes

Article 173: Warcrimes against civilians

Article 174: War crimes against the wounded and;sick

Article 175: War crimes against prisoners of war

Article 176: Organising a group of people and instigating the perpetration of war crimes,
genocide and crimes against humanity

Article 177:Unlawful kiling or wounding of the enemy

Article 178:Marauding the killed and wounded at the battlefield

Article 179 Miolating the laws and practices of warfare

Article 180:Individual andcommandresponsibility for war crimes, genocide and crimes
against humaity;

Article 181:Molating the protection granted to bearers of flags of truce

Article 182:Unjustified delay of the repatriation of prisoners of war

Article 183:Destruction of cultural, historical and religious monuments

Article 184:Misuse ofinternational emblemsand

Article 193aforbidden arms and other means of combat

=A =4 =4 = = =4 =4 4 A

=A =4 =4 4 =

While the text of all of the relevant provisions is not provided here, relevant case law
demonstrating the application of these principles by the Court of BiH and datig} courts is
included below.
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BiH Criminal Code Article 173: War Crimes against civilians

(1) Whoever in violation of rules of international law in time of war, armed conflict c
occupation, orders or perpetrates any of the following acts:
a) Attackon civilian population, settlement, individual civilians or persons unable t
FAIKGE 6KAOK NBadzZ da Ay GKS RSIFGKXZ 3N
health;
b) Attack without selecting a target, by which civilian population is harmed;
¢) Killings, intentional infliction of severe physical or mental pain or suffering upon
person (torture), inhuman treatment, biological, medical or other scientific
experiments, taking of tissue or organs for the purpose of transplantation, immen:
suffering or violation of bodily integrity or health;
d) Dislocation or displacement or forced conversion to another nationality or religion
e) Coercing another by force or by threat of immediate attack upon his life or limb,
the life or limb of a persorlose to him, to sexual intercourse or an equivalent sexue
act (rape) or forcible prostitution, application of measures of intimidation and terror
taking of hostages, imposing collective punishment, unlawful bringing in concentratis
camps and other iligal arrests and detention, deprivation of rights to fair and
AYLI NIGAFE GNRIFIEXZ TFT2NOAO6GES aSNBAOS Ay
intelligence service or administration;
f) Forced labour, starvation of the population, property confiscatiodagiihg, illegal
and selfwilled destruction and stealing on large scale of property that is not justifie
by military needs, taking an illegal and disproportionate contribution or requisitior
devaluation of domestic money or the unlawful issuance of mpney
shall be punished by imprisonment for a term not less than ten years ortésng
imprisonment.
(2) The punishment referred to in paragraph 1 of this Article shall be imposed !
whomever in violation of rules of international law, in the time of wamed conflict or
occupation, orders or perpetrates any of the following acts:
a) Attack against obgts specifically protected hipternational law, as well as objects
and facilities with dangerous power, such as dams, embankments and nuclear po\
stations;
b) Targeting indiscriminately of civilian objects which are under specific protection
international law, of nordefended places and of demilitarised zone;
¢) Longasting and largecale environment devastation, which may be detrimental to
the hedth or survival of the population.
(3) Whoever in violation of the rules of international law applicable in the time of wa
armed conflict or occupation, orders or carries out as an occupier the resettlement
parts of his civilian population into thecoupied territory,
shall be punished by imprisonment for a term not less than ten years ortésny
imprisonment.
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8.8.1. ELEMENTS COMMON TOLANAR CRIMES

Notes for trainers:

This section sets out the elements that are common to all war crimes unddaBiH

In order to stimulate discussion on these elements, the participants could be ask
imagine that the crimes alleged in the case study took place in BiH in 2005. Coul
qualify as war crimes? For what reasons?

U In particular, participants shoulcbnsider whether the BiH courts, whether at the sta
or entity level, would consider the armed conflict to be international, internal,
whether they would consider the distinction be irrelevant?

U Participants should also consider, on the basis of thésfa€ the case study, wha
position the BiH courts would take on the date of the commencement of an ari
conflict.

U The dates of the commencement of the conflict in BiH have been an important i
before the courts, and the relevant jurisprudence related this matter has been
discussed below, including the date the courts have determined as the starting po
the conflict.

War crimes are part of a specific category of crimes set out in theCBitdinal CodeThe
relevant articles of the BiH Crimin&lode distinguish this separate category of crimes from
regular national crimes.

War crimesare distinguishablérom other crimesby additional elements that characterise their
nature, calledchapeauelements These must be proven in addition to the elemgraf the
underlying crime.

Thechapeauelements of a war crime are:

9 The criminal act is in violation of international taw

9 The criminal act occurred during armed conflict, war or occupafathough a war
crime against prisoners of war can occur duni@gce time, up until theepatriation of
the prisoners of war)

1 There is sufficient nexus between the act of the perpetrator and the armed conflict, war
or occupation and

1 The accused must have ordered or perpetrated the act

For an act to be tried aswaar crime, the prosecution must present sufficient evidence of these
elements.

Each of these elements will now be considered in turn.
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8.8.1.1. VIOLATION OF INTERMNANAL LAW
The first element requires that the conduwt a violation of international law.

The BiHCriminal Codeequires that acts prohibited under the relevant articles amount to

violations of international law.The Court of BiHhas noted that these provisions of the BiH

Criminal Codarea 0 f I y1 S AYINRP&RERQIyTaé¢aof | y1 SG LINPOAAAZ2ZYEE
SFRY Criminal Cotf8.

The Court of BiHhas held thatwhen interpreting
the provisions of theBiH Criminal Codeelating to
war crimes, it is not necessary that the perpetratcr
knows or intends to violate an international norm
It is sufficient to prove that his conduct objectively
constitutes a violation of theules of international
law 2%

The Court of BiH always considers

Common Article 3 a norm of customa

law, binding on all parties regardless
the nature of the armed conflict.

Thisis in accordwvith the SFRY Criminal Code: a perpetrator does not have toMare of the
fact that they areviolating rules of international lawThe violation of international lavis an
objective requirement for the adb be punishableas a war crimg®

However,when assessing the perpetration of specific individual criminal dleés,subjective
knowledge and intenbf the perpetrator towards the perpetration dhese specific underlying
criminal acts must be assess&d.

The Courtof BiHalways considers Common Article 3 a norm of customary law, binding on all
parties regardless the nature of the armed conffiét

27 3ee, e.g.Court of BiHMirko Pekez et alCase No. XRZ05/96-1, 2nd Instance Verdict, 5 May 2009 p.

14 (p. 14 BCS) Court of BAhdrun,Case NoX-KR205/42, 2nd Instance Verdict, 19 Aug. 2008, p. 14 (p. 14
L { 0T [/ 2dz2NI 2F . AY VEQH/298, Prid |nstdnde Mérdict, 201Jan 2014, Aitdy 85; Court of
BH,5 Y2l y 2 @&ase N®GKRIOF/107, 1st Instance Verdict, 18 June 2007,1816 (pp. 1216

BCS); Court of BiH,1 NRGage ™No.-KR07/480, 1st Instance Verdict, 22 Oct. 2008, ppl152App. 1417

BCS); Court of Bitjhan{ A LJ&as& No.-XR07/457, 1st Instance Verdict, 22 Feb. 2008, pg. ®p. 57

BCS); Court of BiNydoljak, Case No. XR08/488, 1st Instance Verdict, 10 June 2008, p. 14 (p. 12 BCS);
Court of BiHMaktouf, Case No.-K27/04, 1st Instance Verdict, 1 July 2005, pp283pp. 2527 BCS).
Yy2YSY Gl N {NAGAGY 23 %12y { gddlaviel Sakeména admBistr@c§ak SNI G A Oy
1978, str.494(Commentary of the SFRY Criminal Code, Savremena administracija, 1978,spe4t4d;
Supreme Court of FBiH (SC of FBitBhovljak et al.Case No. 070-KZ07-000484, 2nd Instance Verdict,

18 Sept. 208, pp. 1314.

9 See, e.g.Andrun,2nd inst. p. 15 (p. 16 BCSjtdoljak, 1st inst., p. 15 (p. 13 BCS) (upheld by the
appellate panel){ A LI&tdnst., p. 7 (p. 6 BCS);] NRL6t nst.2p. 14 (p. 16 BCS) (final verdict); Court of
BiH,w I Y; Case NoX-KR06/197, 1st Instance Verdict, 17 July 2007, p. 11 (p. 9 BCS) (upheld by the
appellate panel).

%9 Commentary of the SFRY Criminal Code, p. 501.

*13ee, e.g.Andrun,2nd inst., p. 15 (p. 16 BCSge alsp~ 1 NRGade dNo. XR 07/4802nd Instance
Verdict, 22 April 2009, 11 331.

%2 Andrun,2nd inst., pp. 1415 (pp. 1415 BCS)kee also Vrdoljald,st inst., p. 15 (p. 13 BCS).
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8.8.1.1.1.PROTECTED PERSOR®HERTY, OBJECTS, ET

Todeterminethat the allegedcriminal acts amounted to a violation of international law, it must
be established that theictims property orobjects affected wereprotected underinternational

I aw 253

Many categoriesof protected objectsare reflected in the BiHr®ninal Code. This fction will
discussthe categories of objects that were addressedtie Court2 ¥ . juvispfadence
namely:

The accused must know of tt
protected status of the
relevant object to incur

criminal liability.

M Civilians

i Prisoners of War
1 Property, and

1 Specific objects

The Courtof BiHhas held thathe accused musknow of the protected status of the relevant
objectin orderto incur criminaliability.?** However, thiss not always explicitly formulated as a
requirementby the court It is most often noted bythe courtwhen making findingsf fact on
the basisof the evidence presente®’ Examples from the jurisprudence are discussed below.

8.8.1.1.1.1MENS REA WITH REGARDTHE PROTECTEDTERA

InY dzNJj theZappellant argued that the trial verdict did not show how the first instance panel
established the O Odza SRQa the Ratus B Redcaptivedhd that it failed to establish
whether he knew who was a civilian and who was a sofdfer.

The appehite panel found this objection partiallyalid The appellate panel held that the
I 0O0dza SR Qa abdpwy@IgLCARASEa a dedisival fdztiwhich needed to be proven to
reach a guilty verdict’

The appellate panel concluded thafommon Article 3 ofhie Geneva Conventiongrotects

several categories of the populatiomnd providesthem with equal statug®® The appellate panel

found that it was evident thatgiven all the circumstances, the accused mustelknown and

must have been aware thati KS O LI A @Sa 6K2 ¢ Shad theashabid MR SR
protected persong®®

The appellate panel catluded that the numerous acts tfie accused against the captives were
of such nature that they constituted a violation of international law regasliefsthe category of

*33ee alsoAndrun,2nd inst., pp. 1816 (pp. 1617 BCS)w | Y Asbinst., p. 11 (p. 9 BCPekez2nd inst.
of 5 May 2009, T 29-30; Vrdoljak 1st inst., p. 16 (p. 13 BCS).

2% Court of BiHY dzNJj €a8e\Nb.-KR206/299, 2nd Instance Verdict, 25 March 2009, 1438t

®r 8§88y So3a bz 5ikting.)pyld A6 BCH)A LMtih , p. 8 (p. 7 BCS).

20y dzNIi 2neinst, 3 52.

> |bid. at T 55.

%8 |bid. at 7 57.

| bid. at 1 58.
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the population at issue and regardless of the awareness of the accusdd S OF LIJGA @SaQ
particularcategoryof protected person$®

8.8.1.1.1.2CIVILIANS

The protection of civilians is found @ommon Article 3(19f the Geneva Conventioremd the
Articles 43(1) and 51(3) of Additional Protocol | to the Geneva Convenfioe<ourt of BiH has
interpreted the protective status of civilians to extend to

9 every person present in a territorwhois:
0 not a member of the armed forceand
0 not takingpart in combat and

1 members of the armed forced who have
o laid down their arms
o whoare placechors de combator
o who areincapacitated to fight®*

In the case of doubébout whether a person is a civilian or natperson should be considered a
civilian??

Article 51(3) of Additional Protocol | provides that civilians will enjoy protection unless and for
such time as they take a direct part in the hostiliti#¢his means that civilians who take direct
part in hostilities lose their protected status of itian for as long as they take direct part in
hostilities.

This raises a critical issue abdlg status of defence grougectingin lieuof an orgaised army.

The Courtof BiHhas concurred with the finding of the ICTY Appeals Chamber of théNdade o
which held that members of the TO (Territorial Defence) and members of armed forces retained
the status of combatants at all times, even when resting in their homestdle they were
armed?®®

In accordancewith the ICTYin the ¢ | Rcas@, the Courbf BiHhas held thatto determine
whether a person enjoys the protection of civilian status based on their nationality
considerationshould alsanclude:

T Iy AYRAQGARIZ f Qa NBfFGA2ya G2 Fy ;NBFZ NI GKSNJ
1 the differencein ethnicity between the victims and the perpetratoesnd

*%pid. at 1 59.

261 Vrdoljak, 1st inst., pp. 1816 (pp. 1314 BCS) referring to f | 3 2 B §%84; $ee alsaCourt of BiH,
JadrankoPalija Case No. XR06/290, 1st Instance Verdict, 28ov. 2007, pp. 228 (pp. 2728 BCS)
(verdict upheld on appeal]; A LDat dst., p. 8 (p. 8 BC&ndrun,2nd inst., p. 16 (p. 16 BCS);] NR16tA 0 X
inst., pp. 1516 (pp. 1617 BCS).

%2 virdoljak, 1st inst., pp. 1516 (pp. 1314 BCS)A S S | f, &skins{, b.18p68 BCS);] NR1st Anst.y

pp. 1516 (pp. 1617 BCS).

*3palija,1st inst., p. 28 (p. 28 BCS) referringt@ NJRAIH1.
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1 (GKS @hofds with theforeign intervening stafé?

In cases concerning war crimes against civilians, the Supreme Court of Republikah@gteke
that persons not taking part in hostilitseand civilians respectively fall within the category of
protected persong®®

In order to establistwhether a personwas a civilian, the Supreme Cowft Republika Srpska
following the wording of Article 4(ll) of the Additional Protocol Il to the Ger@waventios™,
examines whether that person:

1 was engaged in direct combat at the critical moment; or
Y was a member of armed forc&that:
o had laid down their weapons; or
0 was placedors de combaly sickness, wounds, detention or any other cause.

The Supreme Coudf Republika Srpskarther clarified that when it concerns the application of
Common Article 3, it is not necessary tilg criteriain Article 4 of Geneva Convention IV are
satisfied The civilian victim does not have to be afnationality other than the party to the
conflict in whose hands they are. War crimes under Common Article 3 can thusagaiost
persons of the same nationality or ethnicfty.

8.8.1.1.1.3PRISONERS OF WAR

Article 175 of the Bil€riminal Codextends protection to gsoners of waf®’ In the case against
I £, Ah@ scope of persons protected under this provision was defime@ccordance with
CommonArticle 3 of the Geneva Conventicaf”®

8.8.1.1.1.4PROPERTY
Article 173(1)(fpf the BiH Criminal Cod@ protects property and criminalises:

1 property confiscation

1 pillaging

1 illegal and selvilled destruction andarge-scale theftof property that is not justified by
military needs and

9 taking an illegal and disproportionate contribution or requisition

51 vel y2 @hsbinstS p. 14-(f. ® BCSye also/ 2 dzZNII 2 F  .aA |YSROaSE NOGKRE 2
05/58, 1st Instance Verdict, 18 July 2007, p. 130 (pp-12Z5BCS) (verdict upheld on appeal).

*53C of RS, Case No. Tt&z07-000 020, 15 March 2007, p. 2.

% |pid. at p. 3.

**!|bid.; see alsp.SC of RS, Case No.-Di8zK-06-000 006, 22 Feb. 2007, p. 5.

*83C of RS, Case No. TtRz07-000 020, 15 March 2007, p. 3.

*935ee, e.gl f, 2ndl inst., 1 82t seq

2% ¢, 2ndl inst., T 8%t seq

" public and private property is also protected under BiH CC, Art. 179 as a violation of laws and customs
of warfare.
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8.8.1.1.1.50THER PROTECTED OBSECT

Under the BiHCriminal Codesecific objects also receive protection during armed conflicts,
including:

9 Qultural, historical and religious monumentseesection8.8.2.9; and
9 Obijects indispensable to the survival of the civilian populafsae sectior8.8.2.13.

8.8.1.2. EXISTENCE OF WARVIER CONFLICT OR OBAUON

The second element requirggoof of the existence of
war, armed conflict oroccupation in the course of
which the offence occurref? This element
demonstrates how \ar crimes against civilians and| Parties involved inan armed conflic
against the wounded and sicke characteised by or

deperdent on the context in which they are committedhe armed conflict”® The same
requirement,i.e. the existence of war, armed conflict or occupation, was set out in the SFRY
Criminal Codé’*

The laws of war apply to the entire
territory under the control of the

The Court of BiH has held that an armed conflict exists whenever there is:

1 Aresort to armed force between statesr

1 Protracted armed violence between
0 governmental authorities and orga®d groups or
0 between such groups within a stat€.

In relation to this element, the Coudf BiHhas held that:

1 Inorder to be treated as a war crime, an individual offence does netha coincide
temporally or territorially with ararmedconflict it may be committed outside of direct
combat 2"

f The laws of war apply to the entire territory under the control of the parties invofVéd.

20t s important to note here that this element is not required when it comes to war crimes against

prisoners of war (BiH CC, Art. 174). As opposed to war crimes against civilians and war crimes against
wounded and sick, this crime, in accordance with, [ein be committed not only during war or armed
conflict, but also in peace time, after the war has ended, up until repatriation of the prisoners cEear.

also Commentary on the BiH CC, p. 580 and Commentary on the SFRY Criminal Code, Savremena
adminigracija, 1978 p. 504.

“PSee, e.gf A LBt S, p. 8 (p. 7 BCS)doljak,1st inst., p. 17 (p. 15 BCS).

" Commentary of the SFRY Criminal Code, Savremena administracija, 1978 p. 501. This element was not
required under the FRY CC (as it is not negliunder the BiH CC) for war crimes against prisoners of war,

as explained above, in footnote 277.

“®see, e.gAndrun,2nd inst., p. 17 (p. 17 BCS)} Y 2 | Y 2 @stdnstSpi 13Kt kB BCYjoljak, 1st

inst., p. 16 (p. 14 BCS).

#®vrdoljak,1stinst., p. 17 (p. 15 BCS) referring to ICTY casésRA 6 £ . f | O) ab @ell &syiGIR Y dzy | NI O
cases Rutaganda without specific reference to the relevant parfs;A L&t éh&., p. 8 (p. 7 BCHalija,

1stinst., p. 30 (p. 30 BCS).

" Ibid.
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f  The accused must knowf the existence of tharmed conflict”® The same requirement
was included in th&FRCriminal Codé”

TheCourtof BiHhas established the existence of an armed conflict on the basis of a variety of
evidence includinggovernmental proclamations of a state of war, witnésstimonies, overall
evaluation of evidenceand ICTYurisprudence”® The Court of BiH has also addressed the date
the conflict began in relation to the charges in each respective case. Some examples are
provided below.

Ina2Ydat ¢ Rthe trial panel acceptk as proven the following facts from the ICTY
judgemens inthe D | farAdd&rnojelaccases:

f a! NY¥SR 02y T after@hé EudopeRr COmnauditii recognized BiH as a sovereign
atdrdasS 2y & 1 LINRE mMpdHE

T a! N¥YSR O2yFtAOG Ay {I NIa2S@2 ao aiBck nth2 dziT & A G
I OF RSYe 2F (KS aAiAyxBandN®E 2F LYGSNRA2NI Ay +NJI C

T ahy 'y ! LINakrfed cardiidh betwegfi the Serb and Muslim forces broke out in
C2 6

Inw I Y; xhé trial panel concluded that on 20 June 1992 an armed conflict existed in Visoko
municipality and the neighheing municipalities between the units of the TO (Territorial
Defence) of RBiH and the Armythe Serb Republit®* The panel established this fact on the
basis of material evidence including:

1 The Presidency of BiéDecision on the declaration of the imminent threat of wai 8
April 1992;

By | yel gtal@lstinst., p. 16 (p. 16 BCY)doljak,1st inst., p. 19 (p. 17 BCSAplija, 1st inst., p. 32

(p. 32 BCS).

" Under the SFRY CC, it is necessary to prove that a perpetrator of a criminal act committed during a
state of war was aware that he was committing the act during a state of war: Commentary on the SFRY
CC, p. 486.

0 5ee, e.g., MaktoufLst inst., p. 8 (p. BCS)a | y RIstdnst., p. 131 (p. 125 BCAjdrun,2nd inst., p.

17 (p. 17 BCS) | Y Asbinst., pp. 134 (pp. 1112 BCS).

Zlcourt of BHa 2 Y6 A f 2, Case W& XRB205/58, 2nd Instance Verdict, 1 Sept. 2009, {1 37, 46,
referring to 1st inst. ad ICT\D | £ TA % 199.

23 |y ReRdinst., 1 38, referring to 1st inst. verdict and ICYY fT& jddgment, § 199.

2 3 | y R2nd iBst., 1 46, referring to 1st inst. and ICKMojelag TJ 7 567, 570. On appeal, the
appellate panehoted that the trial p Y St Q& | OOSLIil yOS 2F FIFOGa Sadlrofaa
the armed conflictwas improper because it concerned a legal characterizatam essential element of

the criminal offence as charged in the indictment (armed conflict). However, thellagpeanel held that

it would not review the omission because the parties themselves proposed the acceptance of the facts
and on appeal did not contest the manner in which the trial panel decided on the admissibility of the
proposed facts. Furthermore, ¢happellate panel held that although the two accepted facts florh £ A 0
(the recognition of BiH by the EC and the attack on Academy of Mol in Vraca) appeared to be
contradictory, the trial panel had not committed an essential violation of the criminal pree
provisions because provided a reasoned decision on the facksY 6 A f 2, 2adlingtR @0, 41, 47.

4w Y Asbirtst., pp. 1314 (pp. 1112 BCS).
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1 The Presidency of BikDecree on abolition of the existing Republic Staff oé th
Territorial Defence and the establishment of the Staff of the Territorial Defence of the
republic of Bild of 8 April 1992;

1 The Assembly of Serb People in BiMcision on the establishment of the Army of the
Serb Republic of Bétdf 12 May 1992; and

1 The Presidency of BildDecision on the declaration of the state of Waof 20 June
19922%°

In Andrun the appellate panel held that an armed conflict existed between the units of the Army

of RBiH and the HVO during the second half of 1993 in the regid@amjina and Stolac

municipalities, and terminated on 23 February 1994 with the signing of Peace Agreement and

the Annex to the Peace Agreement in Zagf8The appellate panel also noted that witnesses

stated consistently that the conflict between the Army RBiH and the HVO in the area of
az2zaldlF N FT¥FSOGSR GKS SyGANB | SNIS3I20AylFT | yR (K¢
Stolac®’ The appellate panel concluded that the armed conflict between the units of the Army

of RBiH and the HVO was-goingat the relevant time in the territory of those municipaliti&¥.

In relation to Common Article 3 of the Geneva Conventionghe nature of the conflict
(international or norinternational)is irrelevantf all ofthe following conditions are met:

1 Theviolation constitutes an infringement of a rule of international humanitarian law;

1 Theruleiscustomary in nature or, if it belongs to treaty law, the required conditiaires
met;

1 Theviolation was serious, that is to say, it constitigea breach of a rule notecting
important values;

1 Thebreachinvolved grave consequences for the victim; and

9 The violation of the rule entad the individual criminal responsibility of the person
breaching the rulé®®

The BIiH Criminal Codehas not differentiated
between international and nointernational
armed conflicts. However, insofars ahe blanket
provisions of the BiHCriminal Codeefer to the
violations of international law, the rules o
international law regarding the distinction betweer:
international and norinternational armed conflicts appfy°

The rules of international law regardir
the distinction between international
and noninternational armed conflicts
apply to crimes involving a violation ¢

international law.

2% pid.

28 Andrun,2nd inst., p. 17 (p. 18 BCS).

*%7 pid.

2% |bid

¥ see, e.g.Palija, 1st inst., p. 29 (p. 29 BCSxdoljak,1st inst., pp. 16L7 (pp. 1415 BCS)Andrun,2nd
inst., p. 17 (p. 17 BCS)}l Y 2 I y 2 @lktonst.Spi 13|(pt 1® BCS).

20 Andrun,2nd inst., p. 17 (p. 17 BCSAlija, 1st inst., p. 29 (p. 29 BCY)doljak,1stinst., pp. 1617 (pp.
14-15 BCSPekez2nd inst. of 5 May 2009, p. 14 (p. 14 B@S); y’ RIstdnst., p. 128 (p. 122).
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Relying on jurisprudence from the&TY, the Th _ . ' "
Supreme Court of Republika Srpska held that e existence of war, armed conflict ol

. . . occupationmust have played a substanti
an armed conflict exists whenever there is: . R .
LI NI Ay UKS LISNLISU

the crime, his decision to commit it, the
manner in which it was committed or the¢
purpose for which it was committed.

1 A resort to armed forces between
states; or
1 Protracted armed violence between
o0 governmental authorities and
orgarised groups or
o betweensuch groups within a stafé"

In one of the cases before the Supreme Court of Republika Srpska, the appellants contested the
existence ofinarmed conflictin the relevant area at the relevant time, and thus argued tat
essential element of the offendéey were convictedf as a war crime had not been nfét The
appellants claimed the actual combat was at the time taking place sorr&03dn from the
relevant aree™

The Supreme Court of RepwWdali Srpska rejected thiargument concluding that it was not
required for the actual combat to take place anspecific location for the relevant law to be
applicable This was becausérom a territorial point of view, an armed conflict existed in Bosnia
and Herzegovina starting at thetést from the proclamation of independence on 6 March 1992
up until the signing of the Dayton Peace Agreement in November $495.

The Supreme Coundf Republika Srpskeoncluded that it was sufficient that the perpetrated
acts were closely linked to hodfiés which took place on a different part of therritory which
was under control of one of the parties to the conffitt.

The Supreme Court of Republika Srpsias alscheld that the territory affected by the armed
conflict should be understood as therritory on which, as a result of the armed conflict, life was
not progressing as it would in a state of pedteloestablishthe existence of an armed conflict
on a certain territorythe following factorsare relevant®’

The poximity of direct combat atvities;

The «istence of general mobilization

The fequency of movement of military formationand

Special regimes imposed on the civilian populatgurch as a curfew.

=A =4 =4 =

#13C of RS, Case No. TtRz06-000-018, 18 April 2006, p. 7; SC of RS, Case NeD-K&&-06-000 006,
22 Feb. 2007, p. 4; SC of Rase No. 1168-Kz07-000 020, 15 March 2007, p. 3.

#25ee, €.9.SC of RS, Case No.-Di8z06-000-018, p. 7.

3 gee, e.gibid.

4 3ee, e.gibid.

*%|bid.; SC of RS, Case No.-Di8zz07-000 008, 29 June 2007, p. 4.

*%3C of RS, Case No. THRzK-06-000 006, p. 4; SC of RS, Case No-0t807-000 020, p. 3.

#73C of RS, Case No. TtRzK-06-000 006, p. 4; SC of RS, Case No-0iIK807-000 020, p. 4.
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The Supreme Court of Republika Srpska added dhabrder for general mobilizatiowas not
sufficient to establish thexistence of an armed conflicHowever in conjunction with other
evidence such an ordecouldestablish the existencef such a conflict®

8.8.1.3. NEXUS BETWEEN THH AF THE PERPETRARADI® THE STATE OF WAR
ARMED CONFLIOR OCCUPATION

The third element requires that for an act to constitute a war crime, there must fefficient
nexus between the specific act of the perpetrator and the armed conflict, war or occugation.
That is, the acts of the accused must be closely related to the armed céMflict.

Followingthe jurisprudence of the ICTM the Kunaraccase, the Court of BiHeld that this
element allowsfor the distinction that not all crimes committed in times of ahconflict can
be automatically labelled as war crim&s.

The Court of Bithas heldthat in determining whether an act is sufficiently related to an armed
conflict, relevantfactorsinclude

Whetherthe perpetrator is a combatant;

Whetherthe victim is a norcombatant;

Whetherthe victim is member of the opposing party;

Whetherthe act may be said to serve the ultimate goal of a military campaign; and
Whetheri KS ONAYS Aa O2YYAGGSR +a | LING 27
official duties®

= =4 =4 4 =4

What is important is that the existence of war, armed conflict or occupation played a substantial
LI NI Ay GKS LISNIISONFG2NDna FoAtAGe G2 O2YYAD
which it was committed or the purpose for whiittwas committed®®®

The rexus does not require:

f Thati KS ONAYS Aa 2F | aGaYAEAGEFNBE yI GdzNB
f Thatthe crime wasa part of a policy or officially encouraged practice, ppasimilar®**
or

1 Any correlation between the area where the actual fightings taking pace and the
geographical reach of the laws of war. The laws of war apply in the whole territory of the

*83C of RS, Case No. TtRzK-06-000 006, pp. 6.

*9palija, 1st inst., 28 Nov. 2007 p. 31 (p. 31 BCS) referring to KiifidracAJ 1 55{ A 1Kt sk, p. 9 (p.
8 BCS), referring to ICTRKunaracAJ 1 55.

¥ palija,1st inst., p. 31 (p. 31 BC8)drun,2nd inst., p. 18 (p. 18 BCH)A L1kt sk, p. 9 (p8 BCS).
¥1palija,1st inst., p. 31 (p. 31 BCS).

251 yal y2 @istiinstS il 13+(d. 88 BCS)loljak,1st inst., p. 18 (p. 16 BC&)} y Ristdnst., p.
129 (p. 124)t A Y #nd idsk, pp. 245 (pp. 2425 BCS).

¥5 1 yel y2 gistinst.Ppl 1304 (sp. 1314 BCS): | NRLst hst. 3p. 17 (p. 19 BCS).

%% V/rdoljak,1st inst., p. 17 (p. 15 BCS) referringttd  RDedision on the Defence Motion for Interlocutory
on Jurisdiction, AC, 1 70; A L1t insL, p. 8 (p. 7 BCS).
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warring state, or in case of internal armed conflicts, the whole area utigecontrol of
a party to the conflict, until a peaceful settlement is acieig>*

See also Sectidh3.4for a discussion of the nexus requirement under international law.

Relying on ICTY jurisprudence, the Supreme Courepliblika Srpska hasknowledgedhat it

is necessary for a causal link to exist between #ipecificact of the accusedand the armed
conflict®*Ly R2Ay3 a2z (KS { izsINGessary to 2omride thathe 80 G K| G
which could well be committed in the absence of a conflict, was perpetrated against the
victim(s) concernedérause of the conflidt (i A8 & dzS ¢

The Supreme Coudf Republika Srpskaoncluded, however, that a firm causal link between the
armed conflict and the commission of the offenwas not requiredRather, the existence of an
armed conflictmust haveinfluenced to a significantevel the ability of the perpetrator to
commit the offence, his decision to do so and the manner and the aim of the commission of the
offence®® For instance, the Supreme CooftRepublika Srpskeeld in one case that:

The arrival of five persons in milifauniforms to collect the victims who were
civilians in late evening hours, ignoring the police, causing death to one victim,
attempting to kill the other victim, for no reason, brings to the conclusion that
this course of events can hardly be imaginedhive occurred without the
existence of an armed confligt?

The Supreme Court of Republika Srpska, in assessing the existence of the required nexus, took
into considerationjnter alia®'°

1 The status of the accused atitk capacity in which he acted

9 The status of the victims (who at the time were protectedrtgrnationallaw);, and

1 Whether the perpetrator and the victim belonged to different ethnic groups who were
opposing parties to the conflict.

%5 vrdoljak, st inst., p. 17 (p. 15 BCSkge, e.gPalija, 1st inst., p. 30 (p. 30 BCS)} Y&l y2 @ksd S |+ f
inst., p. 14 (p. 14 BCS)

%0 5C of RS, Case No. THRzK-06-000 006, p. 5, referring to ICTAeksovskiTJ.

¥73C of RS, Case No. TRzK-06-000 006 p. 5, quoting ICTWleksovskiTJ 1 45.

38 3C of RS, Case No. DERzK-06-000 006, p. 5.

%99 |bid,

¥95C of RS, Case No. IRz06-000:018, p. 7; SC of RS, Case No-GK&z07-000 008, p. 4; SC of RS,

Case No. 118-Kz07-000 020, p. 6; SC of RS, Caseld80-Kzz06-000 191, 7 Nov. 2006, p. 5.
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8.8.2.

INDIVIDUAL WAR CRIME

Notes for trainers:

i

Each

Having examined the elements that are common to all war crimes, this section will
with the individual crimes that are prohibited undéne BiH @minal Code and the
SFRY rninal Code.

It must be stressed tgarticipantsthat prosecutors are required to prove both th
common elements, discussed above, and the particular elements for each indi\
war crime that is charged.

Participants should be encouraged to compare the jurisdiction of BiH with thos
Croatia and Séia.

Participants should be referred to the case study and asked to act as though it
being prosecuted in BiH, whether before the state court or entity level courts
determine which crimes they would be permitted to charge under their national |
For example, participants could be asked to consider how they would charge
inhumane treatment of the persons detained in the case study in light of the BiH
law, which is referred to below.

of the individual war crimes will now be considerébde elements of each of these

offences as set out below have to be proved in addition to the common elements set out above.

These crimes are:

=A =4 =4 4 -4 =9

=A =4 =4 =4 -4 4 A 4

Killings

Torture;

Inhuman (cruel) treatment

Causing immense suffering or serious violation of bodily integrityealth

Destruction of cultural, historical and religious monuments

Attack on civilian population, settlement, individual civilians or persons unable to fight,
GKAOK NBadz 6a Ay (GKS RSIGKZ 3INIPS 02RAf @
Rape and sexual violence

Taking of hostages

Pillaging

Unlawful detention

Forcible labour

Destruction of objects indispensible for the survival of the civilian population

Unlawful detention of civiliansand

Application of means of intimidation and tem
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8.8.2.1. KILLINGS

The act of wilful killingas a war crimds punishable
under Article 173(l)(c) of the BiBriminal Codeand
Article 142 (1) ofthe SFRXCriminal Code. Itequires
proof ofthe:

The Court of BiH has
considered that torture is
prohibited by treaty and

international customary law.

1 Death of the victift:; and
 Intent of the perpetrator to kill the victini*?

Proving death for crimes committed during armed
conflict may be difficult depending on the available
evidence In order to establishthe death of the
victims, the Court of BiH admits and assesses evidencg®'lfIcates, exhumation reports, officie
both individually andcumulatiely. Such evidence records andvitness testimony.
includes, for instance*'®

In order to prove the death of a victim
the Court of BiH has relied on death

the deathcertificate of the victim;

exhumation reports;

autopsy reports;

DNA analysis reports;

corpse admission sheets issued by the cemetery;
certificates of the transportation ofthe body;

permits to bury;

official notes othe public security service;

witness testimonyor

thel OO0dzaSRQa O2yFSaaAz2y o

= =4 =4 =4 =4 4 4 -8 -4 -

See sectio®.4.1.2.1for a discussion of how this gde proven in international courts.

There idimited jurisprudenceon the mens reafor wilful killings.The Courtof BiHhasbasdl its
conclusiosonanassessment ahe 0 Odza SRQa | Ol a lofithe GdtnBriss@OMNGt G A O §
the killingand otherevidence presentedbout thekilling3**

For examm, nw | Y, thétrial chamber concluded that:

[The Accusedprdered the captured civilians to line up against the wall of the
house. w X®Bhe Accused called one civilian to step out, which he did. Then,

11 NR1stingt.5p. 3 (p. 4 BC)A L&t ., p. 4 (p. 4 BCSY;l Y Asbidst., pp. 7 (p. 6 BC$) 1 A 6
1stinst., p. 18 (p. 17 BCS).

312 Commentary on the BiH CC, p. 573.

3131 NER18t ngt. Spp. 34 (p. 4 BCS]; A LIt st pp. 4, 11, 12 (pp. 4, 10, 11 BGS); Y Asbizst., pp.

7, 24 (pp. 6, 21 BCS);l 1 Ystdnst., p. 18 (p. 17 BCBylija 1st inst., p. 6 (p. 6 BCSke alsaSC of RS,
Case No. 118-Kz07-000 020, 15 March 2007, p. 6 BC

¥4See, e.gw | Y, 2nd inst., p. 5 (p. 5 BCS);] NR16t Inst. Spp. 2, 24 (pp. 2, 28 BASH LUt sE., pp.

2, 1611 (pp. 3, 910 BCS)Andrun,2nd inst., p. 23 (p. 23 BCH)} 1 Wstdnst., p. 19 (p. 17 BCSPe alsdSC

of RS, Case No. 1-:08KzK-06-000-006, p. 2.
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without any legally justified reason, after he had not received the requested
FyagSNE (GKS ! O0dzaSR FTANBR Ay GKS OAGAfAlYyQ&a |
it is beyond doubt that by this act the Accused wanted to kill the petSon.

8.8.2.2. TORTURE
Torture as a war crime is criminalisedArticle 173(1)(c) of the BiBriminal Code.

TheCourtof BiHhas considered that torture is prohibited by treaty and international customary
law. The prohibition is a norm @iis cogensindthus it enjoys a higheposition in the hierarchy
than treaty law or national law:°

In accordancewith the ICTYin the Kunaraé’ and C dzNXzy*Rea@sestte Courtof BiH has
acknowledged thatinder IHL, the war crime ¢drture includes thefollowing elements™®

9 The infliction by act or omission of severe pain or suffering, whether physical or mental,

1 Theact or omission must be intentionand

1 Theact or omission musbe aimed at obtaining information or a confession, or at
punishing, intimidating or punishindgpé victim or a third person, or at discriminating, on
any ground, against a victim or third person.

Infliction of pain or suffering can be inferréi®m the nature of the actions or methods used by

the accusedd.g.beatings) as well &som the duration of theseacts®?

5w I Y Asbirtst., p. 26 (p. 23 BCS).

65+ yelI y 2 @istinst.Spd 15 I(pt 16 BCS).

%7 bid. referring tokunaracetabs ! W % mnu Ay Of dzZRAYy3I GKS L/ ¢, Qa Ay dSNL]
of Human Rights of 1948, Convention against Torture and other Cruel, Inhumane and Degrading
Treatment of Punishment of 1984, European Convention for the Protection of Human Rigthts

fundamental Freedoms from 1950 in tiainarac case; see al§ol 1 1&tdnst., p. 16 (pp. 145 BCS).

38 Andrun,2nd inst., pp. 287 (pp. 2627 BCS) referring 6 dzNXzy AADILE |

39t should be noted however that the Court Andrun 2nd inst.,pp. 2627 (pp. 2627 BCS), unlike in

51 Y2l yl8t @ét.pp. 15 (p. 15 BCS), relyingkumaracand { | 1 Tstdinst., p.16 (pp. 1415), (also

relying onKunarag, relied on the findings irC dzNXzy#hérd @nl-additional element was discussed,

namely thd at least one of the persons involved in the torture must be a public official or must act in a
non-private capacityge.g.as ade factoorgan of a State or any other authorityielding entity. It should

also be noted in relation to this element considéra Andrun that the ICTY appeals chambeMird 2 6 | |

KStf R (i KS TRe2AppedsLhayhBelwillinext consider whether or not the Trial Chamber committed

an error of law in not requiring that the crime of torture be committed by a public official dhdrcase of

a plurality of perpetrators, that at least one of the persons involved in the torture process be a public

official. This question was resolved by the Appeals Chamber iKtimaracAppeal Judgement. In that

case, the Appeals Chamber concluded that khenaracTrial Chamber was correct to take the position

that the public official requirement was not a requirement under customary international law in relation

to the criminal responsibty of an individual for torture outside of the framework of the Torture

Convention. The Appeals Chamber in the present case reaffirms that conclusion. As a result, the Appeals

I KF YOSNI FAYRa (KFd Y@2611F Q& I NB dz2we joriiactsipérpefrated By O2 dzf Ry 2
¢AIAB | yéh the gréuddStizas they were not public officials is bound to fail, regardless of the

precise status of these two individuals. ThisGbDR dzy R 2 T | LILYSd X &JA1a84, Nbt@oe© i SREé @ 0
omitted). Fora related 2nd inst., case from the RS, without discussion of the elements of tosee8C of

RS, Case No. 1:08Kzz06-000 191, 7 Nov. 2006, pp-6b
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Thesubjective elementequires thatthe act oromissionisintentional. The Courtof BiHassesses
evidence in relation to the circumstances and behaviour of the accirsedderto determine
whether he was aware of thact of tortureandwhether heintendedit to take place’

Thethird elementrequires thatthe act or omissiormust bedone with a particular subjective
intent: that is, it must be aimed at obtaining information or a confession, or at punishing,
intimidating or punishing the victim or a third person, or at discriminating, on any ground,
against a victim or third persofMhisintent can be established througtlirect or circumstantial
evidence.

For exampleri5 | Y 2 | yfre @dutiof BiHheld that
the way the accused treated the prisoners
demonstrated thatperpetrators knew that the Bosniak
prisoners were members of an etit group they
considered obviously less worthy. Therefottge court
found thatthe discriminatory intent of the accused ir
relation to the prisoners against whom they committed these acts was Hear.

Infliction of pain or suffering can k
inferred from the nature of the
actions or methods used by the

accused as well as from the
duration of these acts.

8.8.2.3. INHUMAN (CRUEL) TRBM/ENT

In the Y dzNJicag@ thdtrial panely 2 i SR G KI G GKS GSNY aGAyKdzYly &
importance of ensuringhumane treatment The panel RS¥FAY SR a Ay KdzYlaly G NBI (
conduct that is not encompassed by such treatm&AfThe court thus employed a negative
RSTAYA KM y2 i NSA VI YSY (¢ @

Because ofhis negativedefinition, the variousphysical actshat are subsumedoy theterm are
not specifically identifiedThe approactof the Court of BiHin the jurisprudenceofthe Y dzNIi 2 @A 6
andAndruncasesis described below*

8.8.2.3.1.THEKURTOVWICASE

In the Y dzNJi cag@ Ahé trial panel referred to different legal authorities fothe purpose of
finding a clear definitioi”> Based on the approach taken by the ICTY, the ECHR and’HRC,
Court of Bitheld thatinhuman treatment is

9 anintentional act or omission;
1 committed against a protected person; that

51 vyel y2 ¢gistinstSpl 161(16 BCSge also Andrurgnd inst., pp. 27, 280 (pp. 27, 280 BCS);

{ I 1 2stdnst., p. 16 (pp. 145 BCS).

51 yel y 2 gistonst.Spd 16 I(pt 10 BC8)S S+ ,as2ins{, pp. 243 (p. 15 BCS).

251 vyel y2 @isbinsts f. 16 (p. ©6 BCB)drun,2nd inst., pp. 385 (pp. 3435 BCSY | | T6td
inst., p. 17 (pp. 147 BCS).

33y dzNJi Bstdnstd (X 31 (p. 31 BCS)doljak,1st inst., p. 20 (p. 17 BCS).

324 Eor a related 2nd inst., case from the RS, without discussion of the elements of inhuman treateeent,
SC of RS, Case No. T#Rzz06-000 191, 7 Nov. 2006, p. 6.

35y dzNJi Bstdnstd 3p. 3135 (pp. 3135 BCS)rdoljak,1st inst., pp. 121 (pp. 1820 BCS).

320y dzNJi Bstdrstd 3p. 385 (pp. 3235 BCS).
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0 causes serious mental harm, physical suffering, injury or
0 constitutes a serious attack on human digrifty.

TheCourt of BiH noted some examples of acts that constitute inhuman treatfii&n

1 Interrogation techniques involving:

o 441 yRAY3 | I Ayade sfKkid 241866t Ay aaGNBaA

0 subjection to noisgor
0 deprivation of sleep and food
1 Inhuman (cruel) nature of detention, such as:
o standing blindfolded for extensive period of titne
sitting motionless for several days
solitary confinement for one year without any correspondenme
confinement in a small, crowded cell
9 Causing serious physical, mental or moral sufferimgmeansuch as:
beatings
suffering by using electric shock devicepisoners
causing pain
causing burns
causingconvulsionstwitching and scaring
frightening victimsor
reducing victims to begging for metcy

O O O

O O O 0O 0O o o

The Court of Bikstressed, however, that when determining whether or not a particular act

would qualify asinhuman (cruel) treatment, all factual circumstances must be taken into

account, including®

the nature of the act or omission

the context in which it occurs

its duration and/or repetition

the physical, mental and the moral effects of the act onvfiwim; and

the personal circumstances of the victim, including age, sex and health

=A =4 =4 =4 =9

¢CKS /2dz2NI 2F . Al St 02N GSR dzalRYy UGKBed®BFAYAGAZY
statedd KI & GaASNAR2dza KINXY ySSR y2i Ol dian8stind@wel | y Sy i
harm that goes beyond temporary unhappiness, embarrassment or humiliation. It must be harm

that results in a grave and longS NY RA &l R@Fy il 3s G2 |
02y aiNHBU A @3S tATSE D

327

LISNE2Y Q&

see the section on the adopted authorities on pp-38 (pp. 3135 BCS) iY dzNIi 2s@iist, pp. 3135

(pp. 3135 BCS).

38y dzNJi Bstdrstdpp. 3235 (pp. 3134 BCS).

%9 bid. at p. 34 (p. 34 BCS) (the court relied on the ICKYhiojelacandY NB. G A &

Olpidp G LI on o0LI on ./ {0 OAWNBOGADNRIYOS
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8.8.2.3.2.THEANDRUNCASE

In the Andruncase, the appellatepanel of theCourtof BiHconsideredjnter alia, Article 2(b) of

the ICTY Statute, ICTY jurisprudence, Article 7(k) of the Rome Statute, the Geneva Conventions
andthe ECHR Ay 2NRSNJ 42 RSTAYS (K.Shetotirfc@yld&tha2 T Ay K
0KS RSTAYAGAZ2Y 2 B bdthypreds¥ angd SexitileNBekxililiyy &yhécessaly here

given that it is not possible to anticipate all ways of inflicting pain and suffering that will be used

by torturerst. 3"

The courtconclwed that a number of acts constitute inhumatreatment, including

i attacks on civilians, populated areas, individual civilians or those plaarsdde combat

1 indiscriminate attacks inflicting injuries upon civilians, that constitute the gravest
violationof human rights and freedoms; and

1 attacks on civilians during war, armed conflict or occupation thereby violating the rules

of international law®3?

The Court of BiH has found that the following elemeats requiredto establish thesubjective
intent for inhuman treatment:

{ the accusednust be awaref his own actions™?
the accusednustdesire to commit the action&*and
1 thel OO dzan@m @ust beaimed at diminishing the human dignity of the victifi

discriminatng against the victims, colleicig information or punisingthe victims3*®

=

8.8.2.4. CAUSING IMMENSE SERMG OR VIOLATIONF ®ODILY INTEGRITR O
HEALTH

Causing immense suffering or violation of bodily integaitya war crimeas criminaised under
Article 173(1)(chf the BiH Criminal Code

The Court of BiHtrial panelin wl Y foudnd that wounding civilians by shooting at them
constituted a violation of Article 173(l)(c)n conjunction with Article 3(1) of the Geneva
Conventions®’

TheCourtof BiHheld that the required subjective intent coulk inferred from evidence. In this
case he court concluded that the accused acted with direct int&fit

%L Andrun,2nd inst., p. 37 (p. 38 BCS).

%32 |bid. at p. 38 (p. 3BCS).

3 V/rdoljak,1st inst., p. 32 (pp. 228 BCS) | | Tstdnst., p. 15 (p. 13 BCS).
#4V/rdoljak,1st inst., p. 32 (pp. 228 BCS) | | Tstdnst., p. 15 (p. 13 BCS).
3 Vrdoljak,1st inst., p. 32 (pp. 228 BCS).

%3 Andrun,2nd inst., p. 38 (p. 40 BLS

37w I Y Asbirsst., p. 25 (p. 22 BCS).

%% |bid.
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8.8.2.5. DESTRUCTION OF CWIRAIlY HISTORICAL AREELIGIOUS MONUMENTS

Under theBiH Criminal Codgthere are two criminabffences prohibiting destruction ofultural,
religious, historical and similar institutioaswar crimes:

1 Article 1792)(d):Violating the Laws and Practices of Warfaned
9 Article 183(1)Destruction of Cultural, Historical and Religious Monuments.

In the Y dzNJicas@thedCourt of Bil consideredArticle 56 of the Hague Convention on the Laws
and Customs of War on Land (Hague Convention IV) of 1907, which the International Military
Courtof Nuremberg found to constitute part of customary international .

There is a difference igravity between Articles 179 and 18Bhis igeflected in the length of
the prescribed sentencéen years to longerm imprisonment for Article 179, one to ten years
imprisonment forArticle 183(1).3*° As discussed belowhis distinctionis important when the
court assessethe application of a more lenient lawnder Article 4(2) of the Bigriminal Code
(see Module 5 for a more in depth discussion of this).

Inthe Y dzNJicas® théappellate panebf the Court of Bithad to decidewhether the correct
Article (179 or 183)was applied by thérial panel The appellate panefound that thetrial panel
erred in applying Article 17Becausethe acts of the perpetrator were not serious enough to
amount toa violation of the laws and prtces of warfare

The Appellate Panel notes that the criminal offence under Article 179 of the BiH

CC includes criminal acts of considerable criminal quantity, placing on the same

level acts such as use of poison gasses, ruthless demolition of citiésmsetts

and villagesio X8 dzyf A1S GKS ONRARYAYIlIf 2FFSyOS dzy RSNJ !
which incriminatesonly the destruction of cultural, historical and religious

Y2ydzy Sy aowxe o

The appellate panelalsoexamingl it KS F LISt f I y(iQa 2z adBaidniory O2y OSN
more lenient law, the SFROfiminal Codelt concluded that although Article 151(l) of the SFRY

Criminal Cod@loes not explicitly protect religious facilities and their property, this articds a

blanket norm which invole provisions @ international law. Theppellate panefound that at

the time of the commission of the act the provisions of The Hague Convention and Additional

Protocol 1l to the Geneva Conventiomgre binding andboth provided for the protection of,

inter alig, religous objects.After comparing the sentences included in the provisiote

appellate panete-qualified the acts as violations of Article 151(1) of the SEifitiinal Code®*?

339y dzNJj 2ndiksh, T 124.
%0 bid. at 1 106.

31 bid.

32 bid. at 19 97134.
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8.8.2.6. AN ATTACK ON CIVILIAQAJLATION, SETTLENMEMNDIVIDUAL CIVANS OR
PERSONS UNABLE TGHAI, WHICH RESULNSTHE DEATH, GRAVEDBLY
INJURIES OR SERIGUSa ! DL b D h CHEABRBTHt [ 9 Q{

Attacking civilian persons or objects resulting in death, grave bodilyyinr serious damage to
health as a war crime is criminalised under Article 173(1)(a) of the BiH Criminal Code.

In the 8 dz]| chs® the accused was charged with a violation of Article 173 (I)(a) of the BiH
Criminal Codé®

The Court of BiH noted that the prifition of attacks against civilians represented a rule of
customary international law applicable to both international and +ternational conflicts**

The criminal offence of attacking civiliang

embodies the fundamental principle o Warring parties have thebligation, at all
international humartarian law: the principle of| times, to distinguish between the civilia
distinction3*® According to this principle, the population and combatants and betwee
warring parties have the obligation, at all time¢, civilian objects and military objectives a

to distinguish between the civilian populationn accordingly must direct their operation

and combatants and between civilian objects ard only against military objectives

military objectives and accordinglmust direct

their operations only against military objectives. The aim of this principle, the Court of BiH held,
is to protect the civilian population and civilian objecfs.

The elements of an attack against civilians are the followihg:

1 there needs tdbe an attack;
9 against a civilian population; and
1 the perpetrator must have acted with direct intent or with indirect intent (recklessness).

As held by the Court of BiH, Article 173(1)(a) of the CC oflliHj dzA NBa G KI i G KSNXB
GKAOK Ad RSTAYSR AYy ! NIAOES ndo 2F tNRG202f L
2FFTSy0S 2N Ay RSTSyasSéo

As far asmens reafor attacks against civilians is concerned, the Court of BiH held that the
LIS NLJIS (0 NI G 2 NJ Y dza (Gwilflgéy R d2OKIA QIKK SO FFyi G108 2 A y Of dzR S
be committed with mere negligenc®’ Therefore, the perpetrator must have conducted the

¥p2dzNI 2F . Al T b 2KR0Y/394 I Idstante Verdict, 32 Jure ®009 (published on 14
September 2009) (upheld appeal).

*bid. at 1 159.

%5 |bid.at 1 182, referringtoy 2 NRA 6 |, AO® 542 SNJ S1

308 dz] Tstdnkt, at 7 182.

7 |bid. at 1 183.

8 bid. at 1 184.

9 bid. at § 189, referring tdD I { T § 54.
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attack either with the direct intent that the civilians or civilian pdgiton be hurt or by
knowingly taking the risk thahis would bea consequence of his at¥.

8.8.2.7. RAPE AND SEXUAL \HRCE

Rapeas a war crimas criminaised under Article 173(1)(e) of the Bi@riminal Codeas a war
crime against civilians. It is not includiedArticle 175 as a war crime against POWSs.

In thet A yoask the Courtof BiHobserved thatalthoughrape is prohibitedunder customary
international law, there is no clear definition o&pe in either international humanitarian or
human rights law®™ Based on a survey of various legal systetins, Courtof BiHestablished
that the definition of rape i§>

1 Thesexual penetration, regardless of how insignificant it may be, of
0 The vagina or anus of the victim
A Dby the penis of the perpetrator or
A by any othembject used by the perpetrator;
0 The mouth of the victim by penis of the perpetrator;

T With use of

o (Qoercion

o Force or

o0 With the threat of force
1 Against

o The victin or
0 Athird person.

TheCourtof BiHfurther held thatinternational lawprohibits not onlyrape, but also any serious

sexual assaulthat does not includeactual penetration Al serious abuses of a sexual nature

carried out againsthe bodily or moral integrity of a persothrough coercion, threat or

intimidation in the mann&lJ G KI 0 A& RSAINIRAY3I YR KderAft Al GAyS
prohibited under international lawSince bothrape and other sexual abuse are prohibited under

international law the difference between them is

significant primarily fosentencing™

All serious abuses of a sexual natur
The subjective element of thioffence requires| carried out against the bodily or mor:
intent. In thet A y'dasdeOthe court held that the, integrity of a person through coerciol
accused was aware of the act and wantetb threat or intimidation in the manner
commit it>>* that is degrading and humiliating for
, , _ GKS OAOGAYQA RA:
The Court of Bithas held that like torture, rape is

%08 dz] Pstdnkt, T 189.

Bt Ay Tethinsts pp. 280 (pp. 2728 BCS).
%2bid. at p. 31 (p. 29 BCS3Ee alsdVlodule 7.
33t Ay Bstinsts, p. 32 (p. 30 BCS).
**|bid. at p.28 (p. 26 BCS).
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aimed at®®®

Degradation

Humiliation;

Intimidation;

Discrimination

Punishment or

9 Control over or destruction of a person

= =4 =4 4 A

In thet A ydase the Courtof BiHfound that the accused acted with direct intent aimed at
violating personal dignityof the victimand committedthe crime byparticularly insulting and
humiliating actions®*° To establish that theaccusedcommitted the rape witha discriminatory
intent, the Court of BiH held:

IS 1ySs GKIFIG GKS gAGySaa a!'é¢ ola 2F {SND
alone with her bediidden mother, and he treated her accordinglyhefefore,

the discriminatory intent of the accused is clearly visible with regard to the

injured party against whom he committed these atrocitiés.

The Court of BiH concluded that:

[Blased on the testimonies it is clear that the victim of the critical ¢vés a
woman of Serb ethnicity and that due to her ethnicity and nationality she was
exposed, namely by the use of threat of attack on her body and the bodies of
other women and children who were captured in that house together with her,
coercing her oneveral occasions to sexual intercourse while he was holding his
rifle by the bed on each occasion, it clearly stems that taking the injured party,

iKS sAlySaa a!ésx Ayid2 Fy2G0KSNI N22Y Ay (GKS$

and children remained in the roommepresented a discriminatory measure that
was applied to the person of Serb ethnicity who was not a member of Croat
ethnic group which had control over the captured women and childrén.

Other forms of sexual violence are charged as underlying acts afdinecrimes of torture or
inhumane acts. The Commentary on the Criminal Codes of Bosnia and Herzegovina says that
Ghye 20KSNJ F2NY 2F &aSEda t @OAra2fSy0Sé Ydzad o085
more persons, or that the perpetratqgrovokedanother person or persons to engage in acts of

I G¢&SEdzF? yI (dzNBé o

For the purpose of comparisorit, should also be notethat in cases concerning crimes against
humanity, the Court of Bitheld that rape also constitutes torture, because rape necessarily
gives rise to severe pain and suffering and that cumulative convictions based on the same
conduct were permitted, providing that each of the crimes contained a distinct element

%5 |bid. at p. 30 (p. 28 BCS).

%% bid. at p. 28 (p. 26 BCS).

%7 bid.

%8 bid. at p. 32 (p. 30 BCS).

%9BiH C@ommentaryvol. 1 and 2, Sarajevo: Council of Europe) 2005, p. 567.
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requiring poof of fact not required by the other (for rapesexual penetration, and for torture
prohibited purposef® SeeModule 7(CrimesAgainstHumanity) for more on this.

8.8.2.8. TAKING OF HOSTAGES
Taking of hostageas a war crime is crimiriaéd underArticle 173(Ife) of the BiHCriminal Code

The status of the victinas a hostagés an important elementn this offence Relying on the
International Convention against the Taking of Hostages,Courtof BiHin the Maktouf case
held that a hostage is:

any persorseized or detainedand

threatened to be killedinjured or continually detained

by another person

in order to compel a third partya state, an mternational or intergovernmental
organization, a natural or judicial person, or a group of pergons

1 to do or abstairfrom doing any actand

f as an explicit or implicit condition for the release of the hostaffe

= =4 =4 =4

In Maktouf, the accused was found guilty as an accessory to this offence, not as the perpetrator.
Following the finding that the accused was awdhnat by his conduct he was assisting the
kidnappers, the Court of BiH concluded that the accused, acting with direct intent, committed
this offence by aiding’?

8.8.2.9. PILLAGING
Rillagingas a war crimés acriminaised underArticle 173 (1)(f) of the BiBriminal Code

In the Pekez (son ofpiro) case the appellate panebf

the Court of BiHnoted that although pillagingis

criminalsed under Article 173(1)(f) of the BiHCriminal
Code the national legislatiorid not concretely define
the offence®®® Following thecaselaw of the ICTYthe

court defined pillaging awilful and unlawéil appropriation of propertyaffecting both public and
private property®®*

Pillage is a wilful and unlawful
appropriation of property affectin
both public and private property

¥y 2dzNI 2F . Al = [ SKRER02% B IiBthreeVerditt, 25 Maly 2008, p. 36 (p. 42 BCS)
(upheld on appeal in the relevant part, 11 M), referring toKunara¢ TJ 1 149150; Cout of BiH,

WI y 1 2 @A GaseDN®-XR0B/161, 1st Instance Verdict, 16 Feb. 2007, p. 53 (p. 51 BCS) (upheld on
appeal in the relevant part, p. 15 (p. 14 BCS), referring(unarac AJ § 142 ); For more on thisee
Module 7.

%1 Maktouf, 2nd inst., p. 10p 12 BCS).

%2 |bid. at p. 15 (pp. 149 BCS)see alsMaktouf, 1st inst., 1 July 2005, p.23 (p. 25 BCS).

%3 pekeznd inst. of 5 May 2009, 1 124.

% |bid. referring tob | £ STUNELA &
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The courtnoted that pillagingwas general in scope, comprisibgth largescale seizures of
property within the framework of systematic economic exploitations of occupied territasy,
well asacts of appropriations committed by individual soldiers for their private &ain.

Following the case law of the ICTiNe court noted that
Itis not necessary that plundel  plunder includes all forms of unlawful appropriation of
concern the seizure of properl property in armed conflictthat is prohibited under
of significant economic value| international law, including those acts traditionally
RS & ONR 6 SR *The cdutdsthblished $attdwas
not necessary that the plundeconcerned the seizur®f property of significanteconomic
value®’

In this casethe appellate panelestablished that the value of the seized property was not
large®*® However reviewing the circumstances of the case and the manner in which theaaffen
was committed,the court found a severe violation of international law wheregeoup of
helpless civilians was forced under the threat of death and with rifles pointed at them to
surrender all valuables they had with thefi.The courtnoted that its conclusion was also
supported bythe ICTVn the WS f cas&’R 6

8.8.2.10. UNLAWFUL DETENTION

Unlawful detentionas a war crimas criminaised under Article 173(I)(e) of the Bilriminal
Code

The Court of BiH appellate panel in they i S &agetbnéidered the charges against the
accusectoncerning unlawful detention, forced labour, rape and pillagii@he appellate panel
noted that all of the acts charged could be subsumed under the concept of inhumane treatment
set out in Article 3 common to the Geneva Conventidhs.

The appellate pandield that unlawful detention of civilians involves conduct tft:

T isintentional and planned,;
9 inflicts severe mental sufferingind
1 represents a serious attack on human dignity.

The deprivation must be arbitrary, meaning that there was no legal grourtdatbald justify the
deprivation of liberty.

%% |bid.
%0 |bid. at 125 referring ta £ | (T R184.
**7bid. at{ 126.
% |bid.
9 bid.
¥bid. at 1 127 and reference to GoraliS f, Gase\ND. 195-10-T, Trial Judgement, 14 Dec. 1999 { 49.
My 2dzNI 2F . AL T !9 i88/489220d Iifstance erdli&, 1D Nbvember 2010, at § 65
372 .
Ibid.
" bid. at 1 66.
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The requirements of this offence will not be met in case a person deprived of liberty is not
civilian,i.e.if a person is a soldier and thus a legitimate military tafgét.

Regarding the subjective element, theu@t of BiH referred tahe 2 S K a@sé, Wiere the ICTY

F LIS £ OKI Yo SNJ t& &tatifish that anlindikidGal Basi@nSttddthé offence of

unlawful confinement, something more must be proved than mere knowiiglk NIi A @& LJ A2y Q
generalsy§ SY 2NJ 2LISNI GA2Yy LlzNBdzt yiH° (2 6KAOK OADBAtALY

It is required that the perpetratar

9 is the person who actually placed a person in detention without reasonable grounds to
believe that such person constituted a security risk or

1 hassome powers over the place of detentioand accepted a person into detention
without knowing that such grounds existed; or

1 haspower or authority to release detainedsit fails to do so despite knowledge that no
reasonable grounds for their detentiorxisted™

In the case againgt I {the @ffence was interpreted in conjunction with Common Article 3 (I).

In line with thecase lawof the ICTY, th€ourt of BiHrial panelin { | lidendified the objective
elements of unlawful detention:

1 a persormmust bedeprived of liberty

91 the deprivationmust be arbitrary meaning that there was no legal ground that would
justify the deprivation of libertyand

1 the act or omission by whicthe personwas deprived of liberty was committed by the
accused or personsnder his responsibility’’

The Courtof BiHidentified the subjective element of unlawful detention:

91 the accused intended to comntite act or omissioithat deprived the person of his/her
physical libertyor

1 the accused waseasonably aware that hiser act or omission might cause arbitrary
deprivation of physical liberty/?

8.8.2.11. FORCED LABOUR
Forced labouas a war crimés criminaised under Article 173(I)(f) of the Bi@riminal Code

The appellate panel ithe ! y (i S dag8efheld that for the existence of this offence it is
required that an element of coercion is proven in the conduct of the perpetr&tor.

¥ bid. at § 172.

3 |bid.at 111, referring t®® S f SA &td] 342.
7% bid.

$T7¢} | Dsténst., p. 13 (p. 12 BCS).

%8 |bid. at p. 13 (p. 12 BCS).
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