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7. CRIMES AGAINST HUMANY

7.1. INTRODUCTION

These training materials have been developed by International Criminal Law Services (ICLS) as a
part of the OSGBDIHRCTY b L/ wL &2 | NJ / NX Y 8riled WdtheliBuOg@ant NP2 2 S (
Union An introdwction to how to use the materials can be found Module 1, which also
includes a case study and hypotheticals that can be used as training tools, and other useful
annexes. The materials are intended to sepramarily as training tool and resource for lalg

trainers in Bosnia and Herzegovina (BiH), Croatia and $dvbiaare also envisaged for
adaptation and use in other jurisdictions of the regiddiscussion questions, tips, and other
useful notes for training have been included where appropriate. Hewevtrainers are
encouraged to adapt the materials to the needs of the participants and the particular
circumstances of each training session. Trainers are also encouraged to update the materials as
may be necessary, especially with regards to new jurdgmae or changes to the criminal codes

in their relevant jurisdiction.

EachModule provides a general overview of the international criminal law relevant to the
ModuleQa (G 2LIAO 0SF2NB RAaOdzaaiAy3d GKS NBtS@Fyd I o
respectively. The materials make use of the most relevant and available jurisprudence. It should

be noted that where a first instance judgement has been cited, the drafters have taken special

care to ensure that the part referred to was upheld on appéamay be useful for trainers to

discuss additional cases that might also be relevant or illustrative for each topic, and to ask
participants to discuss their own cases and experiences.

7.1.1. MODULBEDESCRIPTION

ThisModule covers crimes against humanity undeternational law. It provides an overview of
the generalcontextual elements of crimes against humanity as well as the specific prohibited
underlyingacts that constitute crimes against humanity. Thereafter, Medule outlines the
ways in which crimes agst humanity are prosecuted in the domestic jurisdictiaisBiH,
Croatia and Serbia.

7.1.2. MODULEOUTCOMES
At the end of thisModule, participants shouldinderstand

The elements of crimes against humanity
The concepts of:
o !y alGdlFO1¢ populatoy 3G + OAGAT ALY
o0 A widespread attackand
0 A systematic attacgk
U The definition of a civilian population
How a link or nexus can be drawn between the attack on a civilian population and the
acts of the accused



c:
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How an attack against a civilian population canpbeved

The prohibited acts that constitute crimes against humanity

The distinctiorbetween the acts prohibited by the ICTY/ICTR Statutes and the ICC Rome
Statute

The differences between genocide, war crimes and crimes against humanity

The differencebetween murder and exterminatign

The differences between sexual slavery and enforced prostitution

The distinctionbetween specific intent, required for persecution, and the intent to
commit all underlying acts amounting to crimes against humaaityl

How crimes against humanity are or can be charged in national jurisdictions of BiH,
Croatia and Serbia.
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Notes for trainers:

U ThisModule deals with both the contextual elements for crimes against humai
and the specific prohibited underlying acts that constitute crimes against huma
It is important for participants to understand what the general contexti
requirements are for crimesgainst humanity, namely that these crimes a
committed as part of a widespread or systematic attack on any civilian popula
It is these features which distinguish crimes against humanity from war crimes
ordinary crimes. It must be emphasised tlisolated acts are excluded from crime
against humanity. It is only when criminal conduct forms part of a widesprea
systematic attack that it can be characterised as a crime against humanity.

U In addition to these contextual elements, participants indiscuss and understant
which particular prohibited acts, if committed as part of an attack against a civ
population, will constitute crimes against humanity.

U vdzSadAiazya G2 RS@GSt2L GKS LI NI AOA LI
example:

0 What are the main features of a widespread or systematic attack?

o0 What constitutes a civilian population? Does it make any difference if there
armed forces mixed in with the population?

o What role does an accused need to play in relation to the widesprear
systematic attack?

o Do the underlying prohibited act$.€. murder, torture, rape, etc.) themselve
have to be widespread or systematic? What relationship must there
between the underlying acts and the attack?

U In order to encourage participants to ergg@with these questions, they could b
referred to the case study, in which a number of different acts were alleg
committed against civilians. Participants should be encouraged to discuss wh
these acts could be charged as crimes against humaniywaat evidence would
be required to prove such crimes based on the factual summary and any «
evidence that may need to be identified.

U Ly 2NRSN) (G2 | OKASOS G(KSaS 202S8S0iGA(¢
inserted at the beginning of importasections. These notes will highlight the ma
issues for trainers to address, identify questions which the trainers can use to ¢
the participants to focus on the important issues and to stimulate discussion
make references to the parts of thesm study that are relevant and which can |
used as practical examples to apply the legal issues being taught.
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7.2. INTERNATIONAL LAW ANIRISPRUDENCE

7.2.1. OVERVIEW

Genocide and war crimes have been codified in treaties, whereas crimes against hui@ahily
have evolved under customary international lawCrimes against humanity were first charged
under the Nuremberg Tribunal CharteThe definition of CAH was set out in the Charter and the
Nuremburg judgment. The UN General Assembly endorsed the concept ofiCABK6® The
content of crimes against humanity has evolved since WW |l througlutisprudence of the
ICTY, ICTéhd ICC.

The statutes of the international tribunals generally reflect CAH as they existed under customary
international law. However, the are some differences in the contextual requirements for CAH

in the Statutes of the various international tribunals, which will be discussed in more detalil
below.

Article 5/3 of the ICTY/R Statute
Crimes against humanity

The International Tribunal sli have the power to prosecute persons responsible fol
the following crimes when committed in armed conflict, whether internasioor
internal in character, and directed against any civilian population:

(a) murder;

(b) extermination;

(c) enslavement;

(d) deportation;

(e) imprisonment;

(f) torture;

(9) rape;

(h) persecutions on political, racial and religious grounds;
(i) other inhumane acts.

! SeeROBERTRYERET AL AN INTRODUCTION TOTERNATIONARIMINALLAW ANCPROCEDURE30¢, 233 (2010); or
GOMMENTARY ON TREMESTATUTE OF TERIMINALCOURT 121¢ 122 (Otto Triffterer ed., 1999pr a
background to the development of crimes against humanity.

%Yale Law SchodTharter of the International Military Tribunalp@stitution, available at
http://avalon.law.yale.edu/imt/imtconst.asgaccessed 24 June 2011).

% Affirmation of the Principles of International Law Recognized by the Charter of the Nurembungar,ribu
G.A. Res. 95(I), UN Doc A/64/Add.1 (Dec. 11, 1946).



http://avalon.law.yale.edu/imt/imtconst.asp
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Article 7 ofthe ICC Rome Statute
Crimes against humanity

C2NJ GKS LlzN1X2asS 2F GKAa {4l dGdzisSz u
following acts when committed as part of a widespread or systematic attac
directed against any civilian population, with knowledge of the attack:

(a) Murder;

(b) Extermination;

(c) Enslavemest;

(d) Deportation or forcible transfer of population;

(e) Imprisonment or other severe deprivation of physical liberty in violation o
fundamental rules of international law;

(f) Torture;

(g) Rape, sexual slavery, enforced prostitution, forced pregnancy, enforc
sterilization, or any other form of sexual violence of comparable gravity;

(h) Persecution against any identifiable group or collectivity on political, racie
national, ethnic, culturalteligious, gender as defined in paragraph 3, or othe
grounds that are universally recognized as impermissible under internatior
law, in connection with any act referred to in this paragraph or any crim
within the jurisdiction of the Court;

(i) Enforced dsappearance of persons;

() The crime of apartheid;

(k) Other inhumane acts of a similar character intentionally causing gre:
suffering, or serious injury to body or to mental or physical health.
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7.2.2. ELEMENTS OF CRIMERAINST HUMANITY UNDENTERNATIONAL LAW

Notes for trainers:

U This section deals with the general contextual elements that apply to all cri
against humanity. These are the essential elements which must be established t
any particular act can constitute a crime against humanity.

U The next section will deal with each of the particular underlying acts that ma:
regarded as crimes against humanity if the contextual elements are satisfied.

U The main contextual elements that are discussed in this section are:

0 The requirement of a nexus between the attack and the acts of the accuse
0 The definition of the civilian population;

0 ¢KS RSTAYAGA2Y 2F (GKS GSN¥Ya asARS
o0 The knowledge required on the part ofaélaccused of such an attack.

U In order to most effectively discuss these issues with participants, they should us
case study to consider whether on the facts of that case the contextual elerr
could be established. For example, participants couldudis whether the attack or
the restaurant could be regarded as forming part of a widespread or syster
attack against a civilian population. They could also discuss whether the acts
accused were sufficiently related to any attack against a amivipopulation and
whether it could be shown that he knew about such an attack.

A crime against humaniig committed when

1 The accused commitspaohibited act;
1 Thatis part af
o by aldGidl Of¢
0 6KAOK A& G6ARSALINBIR 2NJ agadSYlaAaodoeg |yR

1 Andé6KSYy GKSNB A& | fAYy] 2N aySEdaé 068688y

The ICTY Statute requires that the attack be committed in the context afmed conflict; and
the ICTR Statute requires that the attack have arifisnatory element Neither of these

*However, the ICTY has held that under customary international law, a connection with an armed conflict
Aa y20 NXBI dzA NB R -E-tzO4cBiondh thRe’Défénce/MotirSfor m2ribcnicAppeal

on Jurisdiction, Appeals Chamber, 2 Oct. 1995, 1 $4é#,alsdaing Guek Eav, Case No. 001078
2007/ECCCITC, Trial Judgement, 26 July 2010, T 2I8.

® See infrasection7.2.2.1.7
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elements are required by the definition of crimes against humanity under customary
international law At the ICC neither of these additional elements is required.

7.2.2.1. CONTEXTUAL ELEMENTS

a N\ A crime against humanity involves the commission
A crime against humanityvolves the | of certain prohibited actcommitted as part ofa
commission of certain prohibited ac'} widespreador systematic attack directed against a
committed as part of a widespread ¢} civilian population. When committed within this
systematic attack directed against ¢} 02y G SEGX 6KI G g2df R KI @S
civilian population. domestic crime, such as murder, becongesrime
= # against humanity

7.2.2.1.1.AN ATTACK

A person commits a crime against humanitiien he or £~ 3
she commitsa prohibited act that forms part of an attaék. A person commits a crime
o ] _ o . _ against humanityvhen he or
ClIOU2NR 02 O2YaARSNI gKSY 'R§Hb§dﬂ%i%s§ébr%%ite@a’ét‘
against a cividin populationhastaken place include: that forms part of an attack.

1 Were there discriminatory measures imposed b? 7

the relevant authority?
1 Was there an authoritarian takeover of the region where the crimes occurred?
5AR (KS yS¢ ldzik2aNxAdGe Ay FIFOG SadlofAack
1 Did summary arrests, detention, torturerape, sexual violencer other crimes take
place?
91 Did massive transfers of civilians to camps take place?
21 a4 GKS aSySye LRLzAFii2yé NBY2FSR TNRY

=

=

® |t should be noted that while the attack need not be discriminatory, the crime of persecution requires
that the act amounting to persecution be carried out on discriminatory grounds.
" See, e.g.JeanPaulAkayesu, Case No. IGI&R4-T, Trial Judgement, 2 Sept. 1998, { 205.

55 NF Iy bAl2fAd= wSOASH 2F LYRAOGYSYG tdzNBdz-yd 2

94-2-R61, 20 Oct. 1995, | 27.

[N
R
w»
p
&)

a 32

i K S

W |
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CKS O2yO08LIia 64FGdrO1é FyR GaYAEAGENE FaGrO1é RA
crime aainst humanity can occur when there is
armed conflic® Thus, an attack is not limited to th
conduct of armed hostilities or use of armed force. CAH
can include mistreatment of a civilian population. Th
attack could also precede, outlast or contindaring an armed conflict, without necessarily
being part of it:° The attack does not need to involve thelitary or violent force'!

The attack does not need to invol
the military or violent force.

ICTY and ICTR jurisprudence, and the Rome
o ) . ) Statute, provide that there must be at least
CKSNE Ydzau oS U §gvdg ALK S¢ GAOGAYA 2NJ | Oda
or acts to be considered an attack | gyack directed against a civilian populatiGiThe
directed against a civilian population.|  56ts can be of the same type or differéft.

G GKS L/ /3 Fy FGGFEOT Aa al OFYLI A3y 2“NJ 2LISNI GA 2

7.2.2.1.2.DIRECTED AGAINST AMLIAN POPULATION
G5ANBOGSR F3FAyaldé NBIldzANBa (KI farget6fSe dltdcA f Ay Lx
not just an incidental targef ¢ Kdza > GKS LINAYI NE 262800 2F GKS
LJ2 Lddzt FPG A2y €

a ! yhéalslightsthe factthat CAHcan be committed againgtoth enemy nationals and crimes by
a statelbwn subjects.’

G/ A O keferk to yoaconbhtants.

Gt 2Lzt F GA2y€é NBFTSNB G2 + fFNHASN 02Ré 2 GrOGAYaE
collective nature” It is notrequired that an entire population off | is ot required that an

an area be targeted. It snough to show that a certain numbef ¢ ijre population of an

of individuals were targeted in the course of the attack, or that area be targeted.

individuals were targeted in such a way tlfdgmonstratesthat

 Except at the ICTY, where crimes againsthumafiigd & 6 S O2YYAGGSR daAy FN¥YSR 02y
international or internal in charactéri@€TY Statute, Art. 5. This requirement was abandoned in the ICTR
and ICC Statutes.

1% bragoljub Kunaraet al, Case No. {96-23-A, Appeal Judgement, 12 June 200361

" AkayesyTJ 11 676; 684.

2 Rome Statute of the International Criminal Court, &(®)(a); Dragoljub Kunarat al, Case No. {96-

23-T, Trial Judgement, 22 Feb. 2004 1%; Milorad Krnojelac, Case No-9#25-T, Trial Judgement, 15
March 2002 54.

¥ Clément Kayishemet al, Case No. ICT¥-I-T, Trial Judgement, 21 May 1999,  122.

YaL/ 1 9f SYSyIGGASP2LAB (atohtBd Sepk 2002, entered into force 9 Sept. 2002),
Introduction to Art. 7 (ICC Elements of Crimes).

¢ A K2 YA NCasefNb. @%-24-3, Appeal Judgement, 29 July 2004, | 106.

®Kunaracet al,, AJ 191.

Y CrYERsupraat p. 241.

5 dz01 2 ¢ I RA OF1-T/ Trial Bidgengem, 7 My 1997, 1 644.
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A LA

(KS FadrO]l 6Fa Ay Tl OG RANBI@IISR aghiBdtaisyiaand | OA O

randomly selected number of individuafs.
Factors to determine whether the attack was directed against a civilian population include:

the means and methods used in the course of the attack

the number of victims

the status of the victims

the discriminatory nature of the attack

the nature of the crimes committed in the course of the attack

the resistance to the assailants at the tipand

the extent to which the attacking force may be said to have complied or attempted to
comply with the preautionary requirements of the laws of war.

=A =4 =4 4 -4 4

The ultimate objective such as  restoring
democracy of a fighting force cabe no justification

for attacking a civilian population. Rules of IHL apply
equally to both sides of a conflict, irrespective of who
Ad (KS ddndtEeNESaluiepMEbition unde
international customary and treaty law on targetin
the civilian poplation precludes military necessity or
any other purpose as a justificatiéh.

The ultimate objectivie such as
restoring democraay of a fighting
force can be no justification for
attacking a civilian population.

G GKS L/ /X GOAGAtALY LRLMAFGA2YyE NBEFSNB (2
forces or other legitimate combatanté.The civilian population must be the primary target of
the attack, not a secondary victiff.

YKunaracetal, AJI90;{ (I YA af | & DI&28 B Triaudgéntent, 5 Dae. 2008,193;
KrnojelagTJ § 56Kunaracet al., TN 424-425;a t | RSy &t blfCade Nd. W&34-T, Trial
Judgement, 31 March 2003,2B5; Akayesu TJ] 582;Georges A. N. Rutaganda, Case No.-B&I3RT,
Trial Judgement, 26 Ma2003, 171; KayishemaTJy 128.

2 | @, § Bo6Kunaracet al, AJ 1 90.

“ Moinina Fofanat al, Case No. SG800311-A, Appeal Judgement, 28 May 2008, | 247.

2 Geneva Conventions 1949 (adopted 12 Aug. 1949, entered into force 21 Oct. 1950y G mmon
Art. 3, and Additional Protocol | (adopted 8 June 1977, entered into force 7 Dec. 1978) (AP I) Arts. 43 and
50; Situation in the Republic of Keny@ase No. IGTL1/09, Decision Pursuant to Article 15 of the Rome
Statute on the Authorizationfaan Investigation into the Situation in the Republic of Kenya, 31 March
2010, 1 82 (fn 74), citingeanPierre Bemba Gombo, Case No.-025-01/08-424, Decision Pursuant to
Article 61(7)(a) and (b) of the Rome Statute on the Charges of the ProsecainstAiparPierre Bemba
Gombo, PreTrial Chamber 11, 15 June 20198; Kunaracet al., TJ § 425

# situation in the Republic of Keny@ecision Pursuant to Article 15 of the Rome Statute, 1 82(fn 73),

LJS

citingBemba Confirmation Decisi§n77;Kunaracet al, AJ1191-2,a A f 2 YANI { (| PA28TE /I aS b2

Trial Judgement, 31 July 20036%4;a A (i | NJ + | & A f 2088 oTdal Judgem®nt, B2Nbv. 2002,
1 33.
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7.2.2.1.2.1RELATIONSHIP BETWEENY CIVILIAN POPULAN AND MILITARY
TARGETS

Since the primary object of the attadhust beany civilian population, attacks thate directed
primarily at military targetare excludedTo determine whether an attack wasmed atcivilian

or military targets, the court may consider whether or not the relevant party complied with the
laws of waf* (this does not mean that targeting civilians asvful when justified by military
necessity there is an absolute prohibition on targeting civilians under internationai%aw

For example, irthe a NJ| €skedat the ICTYXrimes were directed against a group of people
based on their perceived involvemenn ithe armed forces and therefore were treated
differently than the civilian populationThe facts of this case involved wounded combatants
being selected for execution and Kkillethese crimes were not crimes against humanity,
however, even though they wer committed just two days after the perpetrators had
participated in a major attack on civilians in the same reg®incethe perpetrators acted with

the understanding that their victims were members of the armed forces, they did not intend for
their actsto form part of the attack on the civilian population and therefore no nexus exfSted.

7.2.2.1.2.2RELATIONSHIP BETWBEN CIVILIAN POPULAN AND COMBATANTS

, ~ Members of the civilian population are
people who are not taking any active part
in the hostilities>” The presence within
still consideredi OA BAE AL yé S that populatl.or? of some .In.d.IVIduals.V\./hO do
. . o not come wihin the definition of civilians
armed police or isolated soldiers in the grot ] ) )
\ J does not deprive the population of its
OAQBAt ALY OKI NI Ol SN G/ A DA
RSAONROSa (KS 2@0SNIff OKIFINIOGSNI 2F GKS LI LIz | GA;
if there are armed police or isolated sa@d in the groug® The population must be
GLINBR2YAYIlIyi(iteée OAQBATAIYyO®

G/ AGAE ALY LJ2LJdzt | A3
character of the population. A population i

The presence within a population of members of resistance groups, or former combatants who
have laid down their arms, and of other naivilians does not alter the civilian character ofth
L2 Lzt F GA2y Y & t2y3 a GKSZPLRLMzZ I GA2Y A& GLINBR2Y

KunaracetalE ! W ) ¢MT 5 NI 32 YRND/BA AppealS@getnent, v 2609, R & L ¢

54, 96, 12'¢ 128, 250.

2t 3 N09.

®arf S athl] Gadedo. H9513/1-A, Appeal Judgement, 5 May 200942]

“see generall@RYERsupraat p. 241¢ 3;¢ | R § 638; f I ,@AJ W &10, 1135; Pavle Strugar

0G5dz0 NP DY A 1-6164Z¢C I | GANGR [bf2 DNdzZRISYSY X om WFH Yy PISHBRAPI 3 HYH
A, Appeal Judgement, 8 Oct. 2008, 11 #B08, 311, 313, 31819, 346, 355.

By2NRAD W ¥ pnaT {0 y8828A Eppdaluigeniedt, 30 Mo 8006 2a@37.L ¢
Mfn437;ealsat A R2 2 S  etfall, ChgedNS. @R-0-T, Trial Judgement, 17 Jan. 2005, | 544.

2t 1 ,AIMALX 115;a N ,@AB35a | NJAAPB13;. f | 3 2eaf WA 544.

10
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In order to determine whether the presence of soldiers or other 4goslians within a civilian
L322 LJdzt F A2y RSLINARGSa (GKS LRLzZ A2y 27F ohda &L
soldiers or nortivilians, as well as whether they are on leave, may be considered.

Who are norcivilians? Article 50 of Additional Protocol | to the Geneva Conventions (AP 1)
O2yilAya + RSTAYAGAZ2Y 2F OA DA inaylayhdly be yieRed@s\ JA € A |
NEFt SOGA Y3 *Gudané as¥d tddetermihedvbo is a civilian and the civilian character

of populations for the purposes of CAH.

Persons placetors de combatemain members of the armed forces of a party to a confliat an
are not civilians® Members of the armed forces, and members of militias or volunteer corps
forming part of such armed forces, cannot claim civilian status, even when not armed or in
combat. Further, members afther militias and members of other volurege corps (other than
those forming part of the armed forces, mentioned above), includinganised resistance
groups cannot claim civilian status, provided that:

they belong to a party of the conflict

they are commanded by a person responsible forshisordinates

they have a fixed distinctive sign recognisable at a distance

they carry arms openjyand

they conduct their operations in accordance with the laws and customs of'war.

=A =4 =4 4 =4

However, norcivilians, such as persons plackdrs de N
combat, can stillbe the victims of an act amounting to _ _ _

. . . There is no requirement n&

CAH if all other necessary conditions are met and|in

. . Lo . it an element of CAH that eac
particular the act in question is part of a widespread or = , ,

: . . . victim of the underlying crime

systematic attack against any civilian population. In other

words,there is no requirement nor is it an element of C be a civilian. J

that each victim of the underlying crimes be a civiftan.

7.2.2.1.3WIDESPREAD OR SYSNHNM

r N a2 ARSALINBIR 2N acai&ddriialdéd R

G2 ARSALINBI Ré Y & ofthe attack, particularly its scale.

frequent, largescale action, carried o o o L
out collectively with considerable | 6 2 ARS&LINE I Ré  N&aeSbtle ofigh (1 KS

seriousness and directed against; attaCk, pl’imarily reflected in the number of victims.
multiplicity of victims. There is no set number of victims that makes an

\ =

0 ¢ @I Mnao.

aN],BAP35; f 1 AIMAL0, 113 mn T 5+ NfaR Ca¥e2NYJRI5-B4/2-A, Appeal
Judgement, 17 Dec. 2004, 1 97} { AU,dn 437.

* nternational Committee of the Red Cross (ICRC), Geneva Convention Relative to the Treatment of
Prisonerof War (Third Geneva Convention), Art., 4., 12 August 1949, 75 UNT&/aikihle at
http://www.unhcr.org/refworld/docid/3ae6b36c8.htm(accessed 27 June 2011).

*a I NJA2 11306, 313.

11
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FGar Ol aoeREREMBNIRI R¢ YI & Ay Of dzRcle dctiory ta&iddA S5 F NJ
out collectively with considerable seriousness and directed against a multiplicity of vittims.

G{eadSYFrdiaAo¢ NBFSNAR (2 GKS 2NHI yAasdof gftilai dzZNE 2 F
criminal conduct on a regular badlsL i Ay @2t @3Sa a4l LI G%htBaNds 2NJ YSi|
GOK2NRdAKE & 2NBFYAT SR $%R FT2tft26Ay3 | NBIdzA | NI LI

The requirement that the attacisd $ A RS & LINB I Ré 2 NJ

GaceadsSyl aaoe Aa RA & Beday/ Ol A BSY Zﬁffé 2&[@ Y dza
proven. So a crime against humanity could Re Tr?e,requvlreAmventt aAt thevat'tac be
committed as part of a largecale attack against _ ‘?‘ 7 7\ RSaLINBFRe 2N

civilian population resulting in many deaths, as disjunctive: only one must be provei

part of regular and methodical violence or crime

with fewer victims.

hyte GKS Fddrol Fra | ¢gK2tSs y20 Gl
must be widespreador systematic® In other words the

separate underlying prohibited acts do not need to be

widespread or systematic.€. there is no requirement thathe

murders must bewidespread or systematic under a charge of

murder as a crime against humanitgs long as the prohibited

~ # acts form part of an attack that is widespread or systematic.

r D
Only the attack as a
gK2t S y2i

individual acts, must be

widespread or systemati

CrOG2NE (2 O2yaARSNI 6KSY RSOSNN¥AYAYT gKSGKSNI Iy
the:

number of criminal acts

existence of criminal patterns

logistics ad resources involved

number of victims

existence of public statements related to the attacks
existence of a plan or policy targeting the civilian populafibn
means and methods used in the attack

foreseeability of the criminal occurrences

= =4 =4 4 -4 4 A 4

34AkayeSl,jT\]'l]ﬂ 579-580;Rutaganda TJ{ 67-69; Alfred Musema, Case No. ICIRL3, Trial

Judgement, Jan. 27 2000294.

®¢ | R § 648Kunaracet al, TJ, T 429; Elizaphan Ntakirutimagteal, Case No. ICT¥%-10-T and
ICTRO6-17-T, Trial Judgemean21 Feb. 2003, $04.

¢ I R &Y 646 and 648.

3 Akayesu TJ] 580.

¥ f | @A) MIO1Kunaracet al, AJIT1 9396wl R2&f | & . NI LOF3I6Y, Trial Judgetnenh 2 & L ¢
Sept. 2004, 1 1356.

% Previous ICTR jurisprudence held that a systematic attack encompassed acts done pursuant to a policy
or plan; this was later rejected by the Appeals Chambaurent Semanza, Case No. IOTRO-A, Appeal
Judgement, 20 May 2005, 1 2&859;Kunaracet al., AJ 198 (existence of policy or plan may be evidence
going to other elements of the crime, but is not an independent legal element).
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9 involvementof political or military authorities

1 temporally and geographically repeated and coordinated military operations leading to
same result

9 alteration of ethnic, religious, raciat politicalcompaosition of overall populatign

establishment of new politicadr military structures in regigrand

| adoption of various discriminatory procedur&s.

=

7.2.2.1.4POLICNORGANIZATIONAL REREMENT

Before the ICT)Mt has been held that as a matter of customary ldat it is not required to
show that the attack was carried out asrt of a policy or plafi: The existence of a policy or
plan can be relevant to establish that the attackswidespread or systematic, or directed
against a civilian populatiofi.

| 26 SOSNE |G GKS L// 3 GKS FddGl O ahdzdiia S@t€orO2 YYA {
organizational policy to commit such attacE Yy R NXBIjdzA NBa GKF4d adkKS {1
FOGA@GSte LINRY2GS 2N) SyO02dzN) 3S & &0 nok r¢quitedi G+ O |
that the policy be adopted by the highest levéltbe state; policies adopted by regional or local

state organs could be sufficiefit.

By a majoritya PreTrial Chamber at the ICC has held that state organisations can, for the
purposes of Article 7(2) of the Rome Statute, devise and carry outieyfdol attack a civilian
population®® The following elements may be considered to determine, on a-bgsmse basis,
whether a group qualifies as an organisation under Article 7(2):

2 SemanzaAJ 11 268269;Kunaracet al, AJ 198D | f TU§147; NBIZSy W » mMoTT D2N}y WSH
No. I'F95-10T,Trial Judgement, 14 Dec. 1999, § 53.

“Kunaracet al, AJ198; f | (AJ $180.

“2Kunaracet al, AJ198; f I (AJ 7\ 100But seeSituation in the Republic of Keny@ase No. IGTL/09-

01/1, Decision Requesting Observations on the Place of thee®dowgs for the Purposes of the

Confirmation of Charges Hearing, Anéal Chamber I, 06 March, 2011; William Samoei Ru#d, Case

No. ICE&1/09-01/11, Dissenting Opinion by Judge H&eter Kaulto Pr¢ NA I £/ KI YO SNJ LLUa&a a5
the Prosecutor'@\pplication for Summons to Appear for William Samoei Ruto, Henry Kiprono Kosgey and
W2aKdzqk ' NI L) {Fy3és mp al NOKZ HAMMOD

**Rome Statute, Art. 7(2), ICC Elements of Crimes (n 85), Introduction to Art. 7.

* Situation in the Republic of Keny2ecisiorPursuant to Article 15 of the Rome Statute, 1 89 (fn 81),

ciing¢ A K2 YA NJ . f | OF-24T,Trial Judgednerty, 3 barch 2000205.

*® Situation in the Republic of Keny@ecision Pursuant to Article 15 of the Rome Statute, { 92.
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Article 7(2) of the Rome Statute

(i) whether the group is under a responsible command, or has an establish
hierarchy;

(i) whether the group possesses, in fact, the means to carry out a widespread
systematic attack against a civilian population;

(iif) whether the group exercises control over paftthe territory of a state;

(iv) whether the group has criminal activities against the civilian population as
primary purpose;

(v) whether the group articulates, explicitly or implicitly, an intention to attack e
civilian population; and

(vi) whetherthe group is part of a larger group, which fulfils some or all of the abov
mentioned criteria.

One trial panel at the Court of BiH has held that Article 172(2)(a) of the BiH Criminal Code
NBIljdzZA NSBR GKIG Fy FdaGF Ol 08 CGeovaskie drdrBanizatiddaNt dzl y (i
policy to commit such attack.However, another trial panel noted that there is no requirement

GKFG GKS |10ta 2F GKS | O0dzaSR ¢SNB adzZlllR NI SR o8&
customary international la’

7.2.2.1.5NEXUS

¢KS | OGa 2F (KS | OfdzSR Ydzmid 0S GLIF NI 2 Ré

not simply coincide with the widespread or

systematic attack directed against a civilian
. 48 . .

populatfon. Except for extermlnatl(?n,the widespread or systematic attack directec

underlying offenceneed not be carried out . - .

) i A ) against a civilian population.
against multiple victims in order to constitute @ )
CAHY Thus an act directed against a limited
number of victins, or even against a single victim, may suffice, provided it forms part of a
widespread or systematic attack against a civilian populafion.

¢KS O0Ga 2F GKS 10«
and not simply coincide withof the

The nexus requirement has two elemeith® prosecution must prove

**Court of BiH, Morh NJ { I @A 5-ERO7/478, Sst Istaree Verdict, 3 July 2009, p. 36 (p. 32 BCS)
(relevant part upheld on appeal).

4 Ibid(p. 32 BCS) (relevant part upheld on appeal) referriniguoaracet al., TJ 1 98

B¢ I RAJYY 248, 25%Kunaracet al, TJ 1 47;Kunaracet al, AJ 1 99.

“9But the attack must include multiple actgesection7.2.2.1.3

* Ferdinand Nahimana, Case NOTRO6-11A, Appeal Judgement, 28 Nov. 20082%;. I @AJ WG,
Kunaracet al., AJ 196.

14



INTERNATIONAIRIMINALLAW & PRACTICERAININGVMIATERIALS ICLS

1 The commission of an act that, by its very mator consequences, is liable to have the
effect of furthering the attack.

1 Knowledge on the part of the accused that there is an attack on the civilian population
and that his act is part of the attack.

Factors to determine whether prohibitedact ofant OOdza SR F2 N¥a aLJ NI 2 F¢

the haracteristics

aims,

nature, and

consequence$ of the act

TheA AYAE I NAGE 06S0GsSSy GKS I O0O0dzaSRQa Ol I yR
The time and place of the acts, and how they relate to the atfdeind in particular

How the acts relate to the attack or further any policy underlying the attack.

=A =4 =4 4 -4 -4 4

TKS I OCadrinGsRIe telated tothe attack. A crime which is
committed before after or away fromthe main attack against the
civilian population could still, if sufficiently connected, be part of that
attack>*

¢KS I O00dz
must be related to
the attack.

The prohibited actmust not, however, be an isolated actn Act
would be regarded as an isolated act when it is so far removed from thekattet, having
considered the context and circumstances in which it was committed, it cannot reasonably be
said to have been part of the attack.

The acts of the accused need not be the same as other acts committed during the attack. For
example, if an atick results in killings, and a person commits sexual violence as part of the
attack, the person is guilty of a CAH of sexual violence, when the necessary contextual elements
and nexus are satisfied.

7.2.2.1.6 MENS REKNOWLEDGE OF THHATK

- 5 N addition to the intent to commit the
underlying crime (such as murder,
persecution, torture), an accused must
know of the broader context in kich his
actions occur, and more particularly, he
“ “  must:

In addition to thantent to commit the
underlying crime, an accused must know of
broader context in which his actions occur

*la NJ ,@J P41Kunaracet al, TJ 1 418Kunaracet al., AJ 1 99.

°2 | aurent Semanza, Case No. KOTRO-T, Trial Judgement, 15 May 2003, 1 326.
®Seee.g, ¢ I R T 629 633.

*a NJ ,@4 p41KmojelagTJ 1 127.

®a NJ ,@J P41Kunaracet al, AJ | 100.

% KayishemaTJf 122.
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91 know of the attack directed against the civilian population, and
91 know that his criminal act comprises part of that attack or at least take the risk that his
acts are part of that attac¥.

An absence fosuch knowledge may suggest an ordinary
crime or, depending on the circumstances, a war crime.
A CAH may be committed for | ysyally, a crime against humanity will be committed in
purely personal reasons. The | the context of an attack that is well known, and an
accused need notshare the | accused could not credibly deny knowing about the
purpose or goal behind the attac | attack. Thus, knowledge can be proven by drawing
N # inferences from relevant facts and circumstances.

r "

Themens rearelates to knowledge of the context, not motiveA CAH may be committed for
purely personal reasorf8 The accused need not share the purpose or goal behind the attack:

It is irrelevant whether the accused intended his acts to be directed against the
targeted population or merely against his victim. It is the attack, not the acts of
the accused, which must be directed against the target population and the
accused need only know that his acts are part thereof. At most, evidence that he
committed the acts fo purely personal reasons could be indicative of a
rebuttable presumption that he was not aware that his acts were part of that
attack®

7.2.2.1.7.MENS REA IN RELATICINDISCRIMINATORYOGRIDS

The ICTY Appeals Chamber has ruled that discrimination is not a requoirdor CAH in
generat only in the case of persecutidAThe ICTR Statute requires that CAH be committed
because of discriminatory grounds. However, the ICTR Appeals Chamber has held that the
discriminatory grounds restriction in the ICTR Statute applidg to that court and is not a
requirement incustomaryinternational law®®

" Kunaracet al, AJ 1 102; NB I, TON ¢38D | f TH § 148Krnojelac TJ  59Kunaracet al, TJY 434.
FMitar+ | A A f 25 OA-DE32-A, Appedl Jidgement, 25 Feb. 2004, 1 28, 20; International Criminal
Court, Elements of Crimes, General Introduction, 1 3 (9 Nov. 20@#able athttp://www.icc-
cpi.int/Menus/ICC/Legal+Texts+and+Tools/Official+Journal/Elements+of+Crim¢aduessed 27 June
2011).

¥¢ 1 RAIYY 2722

% |bid. at 1 252, 272305.

ot I ,@J M184Kunaracet al, AJ § 103.

¢ RAIGTI28D np OK2f RAYI 4/ 6dzali2YFNE AYOGSNYyLFGA2Yy I 1 6
or persecutory intent for all crimes against humani§gealso. f | A W &24, 260.

% JeanPaul Akayesu, Case No. IGBRI-A, Appeal Judgement, Lirde 2001, 11 4619.
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7.2.2.2. PROHIBITEDNDERLYINGCTS OR UNDERLYING

Notes for trainers:

U This section now deals with each of the specific underlying acts which could cons
crimes against humanityhen committed as part of a widespread or systematic attz
against a civilian population.

U Itis important for participants to consider the elements of each of the acts which |
to be proven in addition to having to establish the general contextual efesnéany
of the elements of the specific acts are similar to the same acts when committe
war crimes, but participants need to be aware of the distinct contextual requirem:
for crimes against humanity.

U In order to explore the elements of the unddrg acts, participants can use the ca
study to discuss which particular crimes against humanity could be charged o
facts of that case. One of the issues that participants could consider is whi
persecution could be charged on the facts of theecsisidy.

U  Another question to be addressed is the difference between extermination
murder, and what evidence is required to prove extermination.

7.2.2.2.1.0VERVIEW

The ICTY and ICTR Statutes prohibit the following undedifiexgces that can constitut€ AH:

Murder,

Extermination

Enslavement

Deportation;

Imprisonment

Torture;

Rape;

Persecutions on political, racial and religious grouratsd
Other inhumane acts.

=A =4 =4 =4 -4 4 -8 -4 4

The ICC has also incorporated the following acts under crimes against humanity:

Sxual slavery

Enforced prostitution
Forced pregnancy

Other sexual violencge
Enforced disappearanceind
Apartheid.

=A =4 =4 4 -4 4
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Anyof these acts can be a crime against humanity if it is part of the overall attack on citflians.
it is committed on a very large scale, such aggisiological weapons against a civilian
population, it could by itself be considered the att&ek.

The underlying acts do not have to be the same as
the other acts committed during the attack. A person
who rapes a woman during a forceful takeover of
power could be guilty of the crime against humanity
of sexual violence.

r )

The underlying acts do not have t
be the same as the other acts
committed during the attack.

Some of the prohibited acts havspecial mental
requirements, but in general, the perpetrator must have committed the act with intent and
knowledge of the relevant circumstanc®s.

7.2.2.2.2MURDER

GadzZNRSNE A& dzyfl gFdzA & FYyR AyiaSyhiAazyltfe OF dzAAy:

Mens reag the perpetator intends to kill, or intends to inflict grievous bodily harm likely to
cause death but is reckless as to whether death en§li€he appeals chamber has recognised
that the mens reancludes both direct and indirect forms of intentiéh.

It is not requied to recover the body to prove
beyond a reasonable doubt that a person was

\

YdZNRSNBR® ¢KS T O0G 2% Itisnag@kodiedtyQaverRS§hodykl O y

inferred circumstantially from other evidenc®. | prove beyond a reasonable doubt that
One Trial Chamber also stated that circumstantial person was murdered. The fact of a
SOARSYOS A& &adFFACRBYd Paoitiywa RA 0&GKS
reasonable inference is that the victim is dead as circumstantially from other egience.
a resultof the acts or omissions of the accusédp 2

CKS StSYSyida 2F GYdNRSNE & | WKNKRWE (IAF13%Y & &

crime.SeeModule 8 (War Crimes) for more information.

7.2.2.2.3. EXTERMINATION

® Kunaracet al, AJ 1 96; f I (AJ R1D1.

S A e p KV 1S

® Seeg.g, Rome Statute, Art. 30.

" AkayesuTJ 1 589WS fSA LA 3 o p T eved, IChsg NoY ESILINGS Appekl Judgement, 23
October 2001, 11 564.

®1,85 2y A fetabdSd 2 § A0 A 6 A-06@ET, Trial uSgerbeAtdi6 Nov. 199813P; AkayesuTJ
py @T 5 NfaR Ca¥e2NORW5-54/2-T, Trial Judgement, 26 Feb. 2001, 1 236.

Ot @t § { G NHz3I NJ 0 & 50dza2MRAGpEA Udgement, 17 Budy 800&  250. L ¢
“Moinina Fofanat al.(CDF Case), Case No. SXDBB-11-T, Trial Judgement, 2 Aug. 2007144, citing
KrnojelagTJ § 326.

™ NB I, TON $85 (emphasis in the original).
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INTERNATIONAIRIMINALLAW & PRACTICERAININGVMIATERIALS ICLS

The elements of the crime of extermination are:

1 the killing of persons on a massive scalet(s reuy and
 GKS I O00dza SR @dis oroyhigshybiiekherd @ KA &
o killing on a large scaler
o0 the subjection of a widespread number of peaypbe
0 the systematic subjection of a number of peaple
{ to conditions of living that would lead to their deatfraens red.”

7.2.2.2.3.1MASSIVE SCALE: DFERCE BETWEEN EXTIRHRWION AND MURDER

Extermination is murder on a massive scale. A person who murders someone within the context
of mass killing can be guilty @xtermination”®> The ICTRappeals chambehas heldthat
de]xtermination differs from murder in that it requires an element of mass destruction, which is

not required for murdeg ‘&

r \
CKS GSNY GYFAAET  BKAARSEElNaihShVideloh  NES
does not suggest a minimum number kifings® | <caje A person who murders someo
but should be determined on a cabg-case basis| \yithin the context of mass killing car
using a common sense approach. be guilty of extermination.

L . . N v
Extermination must also be collective, and not just

directed towards singled out individuals (except, unlike in genocide, the accused does not need
to intend to destroy a group or part of a group).

¢tKS aYlraaé¢ StSYSyild Y &hyrausoiiekterminaiSrZeanfbs gstdishel¥ G K S
through an accumulation of separate and unrelated incidents, or on an aggregated®tasss.
not required to precisely describe victims or designate victims by nfame.

Zaat 2YAN {0 PA2d-A AppeéakiSdgeer?, @2 March 2006, $59.

®|CC Elements of Crimes, Art. 7(1)(b)k&)yishemaTJy 147.

" Elizaphan Ntakirutimanet al, Case No. ICT¥-10-A and ICTR6-17-A, Appeal Judgement, 13 Dec.
2004, 1516.

75{ 0 I, AIE®60-261; Ntakirutimanaet al., AJ § 516Jean De Dieu Kamuhanda, Case No.-807RA
T, Trial Judgement, 22 Jan. 20049R;Juvénal Kajelijeli, Case No. I@BRI4AT, Trial Judgement, 1 Dec.
2003, 11891;Ignace Bagilishema, Case No. ISFRT, Trial Judgement, 7 June 20087/ Kayishema TJ
1 142.

®KayishemaTJ] 145.

T NB I, AN $90.

TONBLTINGIW! RA AL F Y NBEIRTB Trial Judgedenty 2A0g. 2001501
 Ntakirutimanaet al,, AJ 11 5189.
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7.2.2.2.3.2ACTUS REUS OF EXTIRRWION; INDIRECTR(REMOTE PARTICIRAI
AND SINGLE KILLING

Being involved in directly killing a person can constitute extermination. However, so can other
acts or omissions. Any indire&tt or omissionor cumulativeacts or omissionswhich directly or
indirectly cause he death of the targeted group of individuals, can also constitute
extermination®

¢tKS I 00dzaSRQa Ay @2t gSYSyild Ay GKS %OttdnpersgrBa Ol y 0 ¢
with authority aretherefore charged with extermination. In those casesethccused, either

because of their position or authority, could decide the fate of or had control over a large

number of peoplé? However, it is not required that the prosecution prove that the person had

de factocontrol. Also, it is important to remembehat otherst persons who do not have

authority or controt can also be charged with exterminati&h.

Extermination also includes the creation o N\
conditions of life that are calculated to cause t

destruction of part of the population. That mean

the accused created circumstances that
ultimately causd mass death, such a

imprisoning a large number of people an

withholding the necessities of life, food an p
medicine®

Extermination also includes the creatic
of conditions ofife that are calculated tc
cause the destruction of part of the
population.

There is inconsistent case law on whether responsibility for a single or small or limited number

of killings is sufficient for a findingf extermination.ICTY and ICTRal chambers have held that
GNBaLRyaArAoAftAdlGe F2NJ I aAiAy3at S 2R otherfcasasitiieg Ry dzY 6 S
have held that a perpetrator may be guilty of extermination if he kills, or creates the taori

of life that kills a single person, as long as he is aware thaidbisr omissiorforms part of a

mass killing everft For a single killing to form part of extermination, the killing must actually

form part of amass killing evefit! a1 At d & ySEBSDBEY 6KSy (GKS (AffAy3Ta
in time and spacé

For example, if numerous officers fire into a crowd killing everyone, and Officer X is a poor shot
and kills only a single person, whereas Officer Y kills sixteen people, both will ltyeofui

80 RutagandaTJ 83;. NB I, T $89; Athanase Seromi@ase No. ICTR01-66-A, Appeal Judgement,
12 March 2008, 1 189.

® Rutaganda TJ 81; KayishemaTJ] 146.

8 NB I, 0N $90¢ | & A fTHBAA 2271 (i | TIA 63D.

B0+ AIMIB286-257, citingNtakirutimanaet al., AJ § 539.

¥ KayishemaTJ 146;. NI I, TIA §89.

Brl antTay 828; Sylvestre Gacumbitsi, Case No. {CIFB4, Trial Judgement, 17 June 2004, § 309;
André Ntagerurat al, Case No. ICT¥-10T, Trial Judgement, 1 Sept. 200F,011.

% KayishemaTJ] 147;BagilishemaTJ 188.

87 KayishemaTJn 49.

% |bid.
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extermination because they participated in the mass killing and were both aware that their
actions formed part of the mass killing evént.

At the ICC, it seems that a single killing would be sufficfent.

7.2.2.2.3.3MENS REA

As stated by the ICTY:

[Tlhe mensreastandard for extermination is the same as timens rearequired
F2NJ YdZNRSNI Fa F ONRYS F3IFrAyald Kdzyryadae ogAad
Oty 06S alFAR (G2 0S YdzZNRSNJ 2y | Yl aaAar@dS &aol f S
prove beyond reasonable dbt that the accused had the intention to Kill
persons on a massive scale or to create conditions of life that led to the death of

a large number of people. Thmens reastandard required for extermination

does not include a threshold of negligenceorggsS 3t A I3Sy O0SY G KS |

or omission must be done with intention or recklessneksys eventualjs™

O
O
o
N

Q)¢
N

7.2.2.2.3.4NO NEED TO PROVENRIOR POLICY

No proof is required of the existence of a plan or policy
commit extermination or that the killings were tolerated b
the state® The existence of such a plan or policy, or the No proof is required of the
existence of state tolerance, may be important evidence t texistencg ofa pla_n or_ polic
the attack was widespread or systematic. If the accused adf commit egtgrmmatlon of
knowledge that his action is part of a vast murderous that the killings were
enterprise in which a larger numb of individuals are tolerated by the state.
systematically marked for killing or killeid will be taken as

SOARSYOS GSYRAy3I (2 LINRPGS (GKS | O0dzaSRQa (yz2of
systematic attack against a civilian populatdrHowever, knowledge of a vasicheme of

collective murder is not an element required for extermination as a crime against hunianity.

\

<

7.2.2.2.4ENSLAVEMENT/SLAVERY

The definition of enslavement is based in part on the 1956 Slavery Convention.

% |bid. at 7 147.

% |cC Elements of Crimes, Atrt. 7(1)(b)(2).

% NB I, TON $95%ee alsof (i I AJMIG252-261;Y NE TN 895{ { | TINHESS, 642.

92 Sylvestre Gacumbitsi, Case No. KOT®R4-A, Appeal Judgement, July 2006, B4.
BONBLTINGAwE RA AT | @ Y NBEBRA BppéalJad§embng U9 Aprit20023b.
NG AINZEL
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The elements of enslavement are:

91 the exercise ofay or all of the powers attaching to the right of ownership over a person
(actus reuy and
 the intentional exercise of said powers¢ns rea.*

The ICTY has held that takementsof enslavement as a crime against humanitg the same as
the elements ofslavery as a violation of the laws or customs of Wator more on slavery as a
war crime, seévlodule 8.

7.2.2.2.4.1RELATIONSHIP BETWBEKRUSED AND VICTIM

The nature of the relationship between the accused and victim idkenslavement. Factors to
be considered in determining the nature of the relationship incléide:

O2y(iNRf 2F az2YS2ySQa Y20SYSyi

control ofthe physical environment

psychological control

measures taken to prevent or deter escape

force

threat of force or coercion

assertion of exclusivity , N
subjection to cruel treatment and abuse
control of sexuality

control of forced laboyrand

duration of that control.

The nature of the relationship
between the accused and victim
key in enslavement.

= =4 =4 =4 -4 4 A4 -8 -4 - -9

. 4
It is usually insufficienjust to show that a person was held in captivity. There must be another
indication of enslavement, such as exploitation, fordabour, sex, prostitution or human
trafficking®®

7.2.2.2.4.2DURATION NOT AN ELENT

The duration of enslavement is not an element of titeme, but can be evidence that a person
was enslaved’

7.2.2.2.4.3TORTURE OR{LREATMENT NOT ELENWME&N

The following passage about slavery equally applies to enslavement:

% Kunaracet al, AJ 1 116124.

% Kunaracet al,, TJ  116Krnojela¢ TJ q 350.
" Kunaracet al, AJ 17 119121, 356.

% Kunaracet al,, TJ ] 542.

“Kunaracet al, AJ 7 121, 356.
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Slavery may exist even without torture. Slaves may be well fed, well clothed, and
comfortablyhoused, but they are still slaves if without lawful process they are
deprived of their freedom by forceful restraint. Even if all other elements which
often accompany slavery, such agriflatment, starvation, or beatings, were not
present or ignored, thdact of compulsory uncompensated labour would still
constitute slavery. Involuntary servitude, even if tempered by humane
treatment, is still slavery”’

7.2.2.2.4.4LACK OF CONSENT MNNELEMENT

Lack of consent is not an element of enslavement.
However,it can be evidence of whether enslavement
was committed®* Lack of resistance does not meanfa Lack of consentis not an elemei
person consented® Circumstances that make if Of enslavement. However, it can |
impossibleto express consent may be sufficient tp €Vidence of whether enslavemer
presume the absence of consefit. was committed.

\

s

7.2.2.2.4 5SEXUAL SLAVERY

Sexual slavel{/is not listed as a separate underlying crime at the ICTY and ICTR, but it is at the
ICC and the SCSL (sBection7.2.2.2.11 below). At the ICTY/ICTR, it is dealt with under
enslavement.

At the ICTY and ICTR, corroboration is not legally requicgtbborative testimony onlyspeaks

to weight. In terms of the intentional exercise of a power to the right of ownership, it is not
required to prove that the accused intended to detain the victims under constant control for a
prolonged period of time in order to ugkem for sexual acts.

7.2.2.2.4.6FORCED LABOUR
Forced labour can constitute enslavement, and is a factor that can be considered when

determining whether enslavement was committed. The facts must establish that the victims had
no real choice about whether they wouldork.'>> However, this evidence must be objective

10 Kunaracet al, AJ 17 119121, 356.

*Y1pid. at 1 120.

% 1pid.

1% 1pid.

1%%|bid. at 9 122, 268. Elements of the Slavery Convention and Human Trafficking Convention are of

potential releva®S (2 | yeé aSEdzat Syatl @gSySyid OKINBS:E a (KSe
enslavementSeeAlex Tamba Brimatal.0 a ! Cw/ / | & S ¢ 0O&16-A, Agpéal Jodgemment, 22{ [

Feb. 2008, 11 172203 on sexual slavery and forced marriage at SCSL &6t generally.

105 KrnojelagTJ § 359%ce alsdssa Hassan Sesatyal. (RUF Case), Case No. S®SI5-T, Trial

Judgement, 25 Feb. 2009, T 202.
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consent.
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7.2.2.2.5.DEPORTATION

The elements of deportation are:

9 forced displacement of persons by expulsion or other forfnsogrcion from the area in
which they are lawfully present, across @e jure state border or, in certain

RIMEAGAINSHUMANITY

GKFG GKS& @SNB

circumstances, de factoborder, contrary to international lana¢tus reuy

f with the intent to do sorfiens rey.*"’

FT2NDSR

It is not required that the perpeator intended to displace the individuals permanently. There is

no requirement that a minimum number of persons are deported or displa®doreover, the

y 2 i

NEGdzZNy 2F @AOGAYA R2Sa

7.2.2.2.5.1DIFFERENCE BETWEEN@TATION AN

permitted under

GRSLENII GAZ2YE
.| forced displacement of individuals from the area in

4 N
The offence of deportation is A N
provided for in the ICTY Statut a2URKSNIAyKdzYEysS
whereas ff)r?ible,tr:ilnvsfer i,s 2 GK
LINR 4 SOdzi SR UK
\ Ay Kdzylhys S which they are

AYLIOOG GKS

D FORCIBRANSFER

F OGag o

F Y R

LIS NLJIS G NJ i 2

The offence of deportation is provided for in the ICTY
Statute whereas forcible transfer is prosecuted through

GF2NDOAOGT

lawfully present without grounds

internatbnal

law. The protected

interests underlying the prohibition against deportation and forcible transfer are the same: the
right of victims to stay in their home and community and the right not to be deprived of their

property by being forcibly displaced &mother location**

The distinction between thactus reu2 ¥ & RS LJ2
FYR GF2NOAOGES OGN yaFTSNE
The appeals chambehas found that under customary
international law, deportation consists of the force
displacement of individualsbeyond internationally
recognised state border h contrast, forcible transfer

NI FdA2yé
4 GKS RS&dGAyLl
The distinction between the actt
NBdza 2F aRSLJE
GF2NOAOGE S N
destination of displacement.

1S5

may consist of forced displacementwithin state

S o

1% Milorad Krnojelac, Case No-97-25-A, Appeal Judgement, 17 Sept. 2003, 1 1®% alsoSesayet al.

(RUF Cse), TJ 1 202.
TG - AJNBTE, 27807, 317.
1800 1, TIAT0685.

19 bid. at 1 687.

MOL G b, AN B77.
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borders™! When displacement occurs across a state border it is punishable as the CAH of

deportation; when displacement occurs within a state border it is punishable as CatHeof
inhumane acts through forcible transf&f:

7.2.2.2.5.2DE JURE VS DE FAGBORDERS

As held by the ICTY:

The default principle under customary international law with respect to the

nature of the border is that there must be expulsion acroskegureborder to

another country [X]. Customary international law also recognises that
RAALI F OSYSy(d FTNRBY a200dzLIASR GSNNAG2NERE X
Geneva Convention IV and as recognised by numerous UN Security Council
resolutions is also sufficient to amnt to deportation [...]. Under certain
circumstances displacement acrossda facto border may be sufficient to

amount to deportation. In general, the question of whether a particdarfacto

border is sufficient for the purposes of the crime of depadat should be

examined on a case by case basis in light of customary internation&flaw.

7.2.2.2.5.3DEPORTATIONND FORCIBLE TRANBP@UST BE UNLAWFUL

Deportation and forcible transfer occur when the displacement of the civilian population is
unlawful. So, lawful deortations of aliens present in the territory of a state will not qualify.

Further, Geneva Convention IVtidle 49 and AP 1l Article 17 allow total or partial evacuation of
the population if their security or imperative military reasons so dematholveve, Article 49
specifies that such evacuees must be transferred back to their homes as soon as hostilities in the
area have ceased. Failing that, such evacuati@y @mmount to the CAH of deportation or
forcible transfer:'

Although displacement for humanitan reasons is justifiable in certain situations, it is not
justifiable where the humanitarian crisis that caused the displacement is itself the result of the
I 00dzaSRQa& 26y ™dzyt | 6FdzA | OGAGAGR D

Assistance by humanitarian groups does not make the displaceiaeful }*°

1 bid. at  278;See alsey NB T N 621Krnojelag TJ 1 474; Blagoje A Yethab, Case No. 9509, Trial
Judgement, 17 Oct. 2008,122;b | f Sefiak, TN 670;. NI I, TIA §40.
Y12 NS I TON ga4.

1300 1, AN 200.
My NB TONB247.
SO0k, A 287.

MO0 G 1, TIN $83.
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7.2.2.2.5.4PROOF OF COERCION

4 Y For deportation and forcible transfer, the displacement
For deportation and forcible must take place under coercidh. The essential
transfer, the displacement must] element in establishing coercion is that the
take place under coercion. displacementmust be involuntary in naturé;® where
the persons concerned had no real choite.

% o

Genuine choice cannot be inferred from the fact that consent was expressed or a request to
leave wasmade where the circumstances deprive the consent of any Vafuan apparent
consent induced by force or threat of force should not be considered to be real colis€ut:
example, fleeing in order to escape persecution or targeted violence is not a gedive'*

A lack of genuine choice may be inferred fromter alia

threatening and intimidating acts that are calculated )
deprive the civilian populationf exercising its free will. These The displacement must be
acts can include the shelling of civilian objects; the burning ofnvoluntary in nature, where
civilian property; and the commissiontobr the threat to the persons concerned ha
committ other crimes including threats of a sexual nature. no real choice.
These crimes must bé& O t O dzt drrify $he popuatior

and make them flee the area with no hope of retéf®

7.2.2.2.6IMPRISONMENT

Imprisonment as a CAH should be understood as arbitrary imprisonment, that is, the deprivation
of liberty of the individual without due process of law, as part ofidespread or systematic
attack directed against a civilian populatitd. The elements of the underlying offence of
imprisonment as a CAktethe same ashe elements olunlawful confinement as a war crinté.
SeeModule 8 for more information on this.

The eéments of imprisonment are:

9 anindividual is deprived of his liberty
1 the deprivation of liberty is imposed arbitrarily, meaning, no legal basis can be invoked
to justify the deprivation of liberty

"KrnojelagTI 1 475b | £ Sefiad, TN 619;{ G I, TIN 82.

18y N& TUA 628KrnojelagTJ 1 475b |  Seifial, TN 619.

YKmojelagTI 1 475; NB I, TIN §43.

12004 |, AART9;KrnojelagAJd 1 229.

?ISlobodara A f 2 (C&Y8 Na HI2-54-T, Trial Chamber Decision on Motion for Judgment of Acquittal,
16 June 2004] 73.

22y NB T N 630.

1230 A \ethab, T 126.

124y 2 N&R ALAAITT 1156; See alsor 2 N&R 4,877 302.

1250 A \ethab, TN 63.
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1 the act or omissionby which the individual is deprivedf diis physical liberty is
performed by the accused or person(s) for whom the accused bears criminal
responsibility and

1 the accused has intent to deprive the individual arbitrarily of his physical liberty or has
reasonable knowledge that het or omissia is likely to cause arbitrary deprivation of
physical liberty??®

¢
(V)]
—

TheRome StatuteA y Of dzRSa GKS GSN)Y a2N) 20KSNJ 4aSPSNB
the CAH of imprisonment to demonstrate that house arrest and other forms could constitute

imprisonment?’

The deprivation must be arbitrary. There are many forms of lawful arrest that would not qualify,
such as:

lawful arrest and detention

conviction following trigl

lawful deportation or extradition

guarantine

assigned residence during armed dantf

internment on security grounds during armed confliahd
or internment of prisoners of wa®

=A =4 =4 4 -4 4 4

The ICTY has held that the deprivation of liberty must be without due process U amd the

L// {dFGdziS alea GKFG AG Ywssiof irtednational yag'BA 2 € | G A
However, it is recogeed that small procedural errors would not be sufficient to constitute
AYLINA&2YYSyYyG® ¢KS L/ / oAt SPIFfdza ¢S GKS d&a3aNT
fundamental rules of international lai* and the ICTY jurisprudence states that detention is
arbitrarywhSy a0 KSNB  Ad@xi@justify (itls'&1 ¢ o aAa

2°Krmojelag TJ 7 115.

'’ Rome Statute, Art. 7.

128 |nternational Committee of the Red Cross (ICRC), Geneva Convention relative to the Protection of
Civilian Persons in Time of War, 75 UNTS 287, 12 August 1949, Arts. 5a42jldBle at
http://www.unhcr.org/refworld/docid/3ae6b36d2.htm(accessed 28 June 2011); Third Geneva
ConventionArts. 21¢ 32; SeealsoQrRYERsupraat p. 250.

%y 2 Naral.ordm 302.

%9 |cC Elements of Crimes, Art. 7(1)(e)(1).

B pid, Art. 7(1)(€)(2).

¥2KrmnojelagTJ 1 14.
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7.2.2.2.7.TORTURE

Torture, as defined irArticle 1 of the 1984 Torture Convention (CAT), is prohibited by both
conventional and customary interrianal law and constitutes a norm @is cogens® The ICL
definition is based on, but is not the same as, the CAT definition.

7.2.2.2.7.1ELEMENTS

Various ICTY and ICTR prdgnts have considered torture as grave breaches of the Geneva
Conventions, violations of thaws or customs of war (a separate category in the ICTY Statute)
and as CA’ Except at the ICC, the definition of torture remains the same regardless of the
category of atrocity crime it is charged 4.

The elements of torture are:

1 the infliction, byactor omission of severe pain or suffering, whether physical or mental

the act or omissioimust be intentiongland

9 it must aim at obtaining information or a confession, or at punishing, intimidating,
humiliating or coercing the victim or a third person, or at discriminating, on any ground,
against the victim or a third persdr®

=

7.2.2.2.7.2SEVERE PAIN OR SBFRE

r N The seriousness of the pain or suffering sets torture apart
The seriousness the pain or| from other forms of mistreatment.

suffering sets torture apart _ _ _
from other forms of In assessing the seriousness of any mistreatment, the

mistreatment. objective severity of the hran inflicted must be considered,
. # including the nature, purpose and consistency of the acts
committed ¥’

r )

In assessing the seriousness of any mistreatment, the objective se
of the harm inflicted must be considered including the nature, purg
and onsistency of the acts committed.

1387 St ST a58-459;! y (1 2 C dzNHzy RIDISRH1T, Thidl Fuddenterd, ®0 Dec. 199§, ¥B7-
146, 153157;! y (i 2 C dzNdzy R 0962 #13A, Apped Judgergedt, 21 July 2000,19..

¥see, e.92 St STOE dzNHzy R Runa@deetal, TT  a A NB & fet-ald CaseNd 398-B0/1-T,
Trial Judgement, 2 Nov. 2001.

1% NGB I, TIMB2. Regarding the ICC, sefra note 144and related text.

¥ Kunaracet al, AJ 1 142-148 (clarifyingC dzNHzy ARADI Band2 St STaNA4B4A Fatmir Limagt al,
Case No. F03-66-T, Trial Judgement, 30 Nov. 2005, 11 Z31D.

¥ NGB I, OGB4,
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Relevant subjective criteria for assessing the gravity of the harm include:

the physical or mental condition of the victim

the effect of the treatment

iKS @AOGAYQAa I 3I6&X aSEx aalrasS 2F KSFHEGK
the@A OUAYQa LRaXLAZ2Y 2F AYyFSNAZ2NRGE @

=A =4 =4 =4

Permanent injury is not a requirement for torture and evidence of the suffering need not be
visible after the commission of the crim&.

7.2.2.2.7.3PROHIBITED PURPOSE

Under customary international law it is not settled whetherttoe as a CAH requires the act to

be committed with a specific purpos& The ICTY and ICTR require the purpose element.
Indeed, ICTY and ICTR jurisprudence considers the purpose element as the distinguishing feature
of torture as opposed to inhumane treagmt.***

The CAT definition requires that the act be committed with a specific purpose, such as obtaining
information or a confession from the victim or a third person, punishing the victim for an act the
victim or a third person has committed or is suspectédaving committed, or intimidating or
coercing the victim or a third person, or for any reason bamedliscrimination of any kind his

is not an exhaustive list.

Moreover, the prohibited purpose does not need to be the only reason for the torturejtbu
must be part of the motivé* If one prohibited purpose is fulfilled by the conduct, it is
immaterial if the conduct was also intended to achieve another purpose (even of a sexual
nature)*

The ICElements of CrimeblBS | dzA NB & G KS & Lidzdsha2tacStérturSds aWa&y i g A i
crime but not as a crime against humanity).

7.2.2.2.7.40FFICIAL SANCTIONTNAN ELEMENT OF TORE IN ICL

Atticle 1of the CANE |j dzZA NBa GKIF G (02NIdz2NE 06S O2YYAGUSR daé.,
LJdzof AO 2FFAOALFE 2NJ 204KSNJ LISNER2Y |OGAYy3a Ay |y

138 |bid,

¥ Kunaracet al, AJ f 149150;. NB I, TIAMA834.

1% RYERsupraat p. 252.

Y1 AkayesuTJ 1159%;2 St STNMBIAC dzNHzy RIS 2KrojelacTJ 1 180.

“2Kunaracet al, AJ 155,Y @ 2 étlall TI 11532 S STa § 474.

32 St ST 870, 472, NB |, TOM ¥86-7; Kunaracet al, AJ T155.

MLy 9ftS8SySyidta 2F /NAYSas Fy wmn 6adldAy3d LG Aa dzy RS
ONARYSé¢ 0@
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international law in so far as states and their conduct are concerned. It is based om gtz
law, and the idea that human rights are violated by states or government.

However, outside the CATafmework, there is no public official requirement under customary

international law relating to the criminal

responsibility of an individual for torturé? There is

no requirement that the perpetrator is a public

official, or that torture was committed in he

presence of an official. The ICC does not require a link

between an official and the act of torturé® It is the

YIEGdz2NE 2F GKS OG GKIFG YIFGGSNE

r 3\

There is no public official requireme
under customary international law
relating to the criminal responsibilit
of an individual for torture.
~ &

relationship to the state.
7.2.2.2.7.5CUSTODY AND CONTRQOL)

At the ICC, there is an additidna NB Ij dZA NBYSy i GKIFG GKS GAOGAY 06S A
the perpetrator™*’

7.2.2.2.7.6ACTS CONSTITUTINGRTORE, AND RAPE ASEXUAL ABUSE AS TURH

Both ats or omissionscan constitute torture. Omissions ma

provide the requisite material element, provided that the mental Acts or omissions car
or physical suffering caused meets the required level of severity constitute torture.
and that the omission was intentional and not, when judged

objectively, accidentdf'®

The following acts have been found to ctinge torture:*

beatings

extraction of nails, teeth, etr.

burns

electric shocks

suspension

suffocation

exposure to excessive light or naise

administration of drugs in detention or psychiatric institutions
prolonged denial of rest or sleep

prolonged denial of food

=A =4 4 4 -4 4 -4 -8 -8 A

“*see, e.gKunaracet al, AJ 1 1428;a A NB & f | &Fal.YOd< 6ld. 198-30/1-A, Appeal Judgement,
28 Feb. 2005, 1 284.

“®|1CC Elements of Crimes, Art. 7(2)(e).

“Tbid., Art. 7(1)(f)(2).

182 St STAMB8A

"95ee, e.g2 St STANN 868-469;C dzNHzy RDILE |
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prolonged denial of sufficient hygiene

prolonged denial of medical assistance

total isolation and sensory deprivatipn

being kept in constant uncertainty in terms of space and time
threats to torture

the killing of relatives

total abandonment

simulated executions

being held incommunicado

rape

sexual aggression;

NHzooAy3a 2F | (YAFS F3AFAyad | 62YFyQa AyySN
insert the knife into her vagina

being paraded naked in humiliating circstances and

9 being forced to watch someone being sexually assaulted.

= =4 =4 4 -4 4 -4 -8 4 -5 -8 4

=

Acts of torture embrace all serious abuses of
a sexual nature inflicted upon the physical
and moral integrity of a person by means of
coercion, threat of force or intimidation in a

_ A way that isdegrading and humiliating for the
coercion, threat of force or intimidation in ¢ GAOGAYOS RA3 v A 62 o

way that is degrading and humiliating for th

r )
Acts of torture embrace all serious abuses «
sexual nature inflicted upon the physical ai
moral integrity of a person by means of

\ GAOQUAYQa RAS3 VJ Some actper seestablish the requisite level

of suffering to qualify as torture. Rape is
such an act® Severe pain or suffering can thus be said to be established once rape has been
proved, since the act of rape necessarily implies such pain or suffering; sexual violence
necessarily gives rise to severe pain or suffering, whether physical or mental, &énd way
justifies its characterisation as an act of tortdrélt should be noted that other acts of sexual
violence can be charged as either persecution or other inhuman-&cts.

7.2.2.2.8.RAPE
Theactus reuf the crime of rape at the ICTY is:
1 the sexual penetratin, however slight

o of the vagina or anus of the victim by the penis of the perpetrator or any other
object used by the perpetrator or

10 ¢ dzNHzy RIBE |

I Kunaracet al,, AJ 1 150-1. i

1929 St STAT 895496;. NI I, TIME5; Kunaracet al, AXNY 150-1; Akayesyu T 596;C dzNHzy RWOA 2 |
17 163, 171.

BBaat by aletatniohy1 286 5 Ease N 105-87-T, Trial Judgement, 26 Feb. 2009, 1 £94

201.
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o of the mouth of the victim by the penis of the perpetrattf,
{1 without the consent of the victim®

At the ICTY, thenens reais the intention to effect this sexual penetration, and the knowledge
that it occurs without the consent of the victif®

The ICC Elements of Crimes defitiescrime of rape is defined as:

9 The perpetrator invaded the body of a person by conduct resultimgenetration,
however slight,
o of any part of the body of the victim or of the perpetrator with a sexual organ, or
o of the anal or genital opening of the victim with any object or any other part of the

body'*’

1 By force, or

91 By threat of force or coerciorsuch as that caused by fear of violence, duress, detention,
psychological oppression or abuse of power, against such person or another person, or
by taking advantage of a coercive environment, or the invasion was committed against a
person incapable of ging genuine consert®

Themens reais controlled by Article 30 of the Rome Statute. This means the perpetrator must

have acted with intent and knowledgethe perpetrator must have intended to penetrate the
GAOGAYQA O02Re@X YR gta gl NBE GKFG (KevetbJSYy SN (A
nothing in the Elements or Statutes indicates that the perpetrator needed to have any

knowledge regarding the consent of the victim.

The definition of the conduct is more gendeeutral and broad than at the ICTY. However, the

G O2 SNOA 2 y ¢ coddb b anbralEbiidicated to prove than the simpler requirement of
lack of consent. Notably, the ICC RPE includes rules of evidence related to consent, so it is
possible that the ICC judges could conclude that the Elements of Crimes do not reflectca corre
reading of the Rome Statute.

The same definition of rape applies as a crime against humanity and as a warSsgWodule
8 for a discussion of rape as a war crime.

P Kunaracet al,, AJ 1127.

%% |bid. at  129;See als@RYERsupraat pp. 254¢ 255.Early ICTY jurisprudence applied a coercion
requirement, but after conducting an analysis of various legal systems, it was established by the Appeals
Chamber that lack of consent was the correct element.

PO Kunaracet al, AJ 1.27;{ G I, TIN F55Gacumlitsi, AJ 17 147157,

¥7|1CC Elements of Crimes, Art. 7(1X().

8 1bid., Art. 7(1)(gR(2).
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7.2.2.2.8.1MEANING OF CONSENT

Consent must be given voluntarily, as the
While force or threat of force provides cles] NBadzt U 2 T free Wis, asgesddi ih Y Q &

evidence of noonsent, it is not an elemen| the contextsg of the  surrounding
per se of the crime of rape. circumstances:

Force or threat of force may be relevant to
demonstrate a @ar lack of consenf® While force or threat of force provides clear evidence of
non-consent, it is not an elememter seof the crime of rapet the ICTYA narrow focus on force
or threat of force could permit perpetrators to evade liability for sexaetivity to which the
other party had not consented by taking advantage of coercive circumstances without relying on
physical force®

7.2.2.2.8.2NO NEED TO PROVEIREANCE

There is no requirement that the victim provides N
continuous resistance in order to provide apmte
notice to the perpetrator thatthe sexual activity is
non-consensual However, evidence of resistanc
could suppgrt a finding that the se>.<ugl penetratio the perpetrator that his attentions
occurred without the consent ahe victim and that
_ _ are non-consensual
the perpetrator knew that it occurred without\. >

consent!®?

There is no requirement that the
victim provide continuous sestance
D
[ in order to provide adequate notice

>

7.2.2.2.9PERSECUTIONS ON P@AL, RACIAL ANOCLRHOUS GROUNDS
Persecution is defirbas armact or omissiorwhich:

1 discriminates in fact and which denies or infringes upon a fundamental right laid down in
international customary or treaty lava¢tus reu¥ and

1 was carried out deliberately with the intention to discriminate on one of the listed
grounds fnens red.'®®

At the ICTY and ICTR, grounds for discrimination can be political, racial or religious. In addition to
these, theRome Statuténcludes national, ethical Odzft G dzNJ £ = 2NJ ISYRSNJ 2 NJ
universally recognized as impermissible under internationas v

139 Kunaracet al,, TJ ¥60;Kunaracet al., AJ 1128.

10 Kunaracet al,, AJ 129.

1 pid; { G I, TINT55.

12 Kunaracet al., AJY 128-129.

163t ,@J M1B1KrnojelacAJ 1 185; NB I, TIA 992.
184 Rome Statute, Art. 7(1)(b).
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Although persecution often refers to a series of acts, at the ICTY a single act may be sufficient, as
long as thisact or omissiondiscrimirates in fact and was carried out deliberately with the
intention to discriminate on one of the listed grountfs However, theRome Statuteequires

that the persecution be committed in connection with at least another crime against humanity

or crime withinthe jurisdiction of the IC&?®

7.2.2.2.9.1DISCRIMINATORY INTEN

The crime of persecution derives its unique character
from the requirement of a specifidiscriminatory intent. . : : .

. . _ | Persecution derives its unique
It is insufficient for the accused to be aware that he isfin .

o L i character from the requirement

fact acting in a discriminatory way; he must consciously e .
i o ) of a specific discriminatory inten
intend to discriminate on one of the listed bag8s.

7.2.2.2.9.2DISCRIMINATORY NAEBUB THE ACT

A discriminatory act existsivere a person is targeted on the basis of religious, political or racial
considerations,i.e. for his membership in a certain victim group that is targeted by the
perpetrator. It is not necessary that the victim belong to the groigpgeted by the
perpetraor.'®® However, it must be established that the act did in fact discriminate against the
person based on one of these grounds.

7.2.2.2.9.3.ACTS AMOUNTING TCRBECUTION

Persecution as a CAH can encompass various forms
of conduct. Acts amounting to persecution may
include any of the acts listed as CAHowever,
they can also include other acts which rise to the
same level of gravity or seriousness, when
committed with discriminatory intent® including
other crimes listed in the ICTY statute as well as
acts which are not necessarily crimes in and of
themselves. This approach is to be distinguished
from that taken atin the Rome Statutewhich requires a nexus with another crime within the
jurisdiction of the ICC.

r )

Acts amounting to persecution may
include any of the acts listed as CA
However, they can alsoclude other
acts which rise to the same level o
gravity or seriousness, when
committed with discriminatory intent

Acts whicthave been found t@amount to persecution includ&®

1954 | 4 A TAZIBLEA B | A] 135.

18 Rome Statute, Art. 7(1)(h).

T Krnojelag TJ 1 435Y 2 N&R 4,511 212.

8 KrnojelacAJ 1 185; NI I TIA 993.

199 ¢ |1 G\] W A3.

05eg, e.g., NB I, TINGO94, 1005, 1012, 1014, 1023, 1025, 1040; AT #1d49, 153, 155, 159;
{ G, TING57Y @2 étiall, AJT 323-5; Nahimana AJ 11 9867.
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1 deportation, forcible tranfer or displacement

destruction of property, including religious buildings

9 attacks in which civilians are targeted, as well as indiscriminate attacks on cities, towns,
and villages

1 detention of civilians who were killed, used as human shields, beaejected to
overcrowding, physical or psychological abuse and intimidation, inhumane treatment or
deprived of adequate food and water

1 humiliating and degrading treatment

9 any sexual assault falling short of rape, embracing all serious abuses of a sexual
nature:!’?

91 denial of fundamental rights such as the rights to employment, freedom of movement,
proper judicial process and proper medical care

9 violations of human dignity such as harassment, humiliation and psychological abuses

1 hate speech, on the basis thd violates the right to human dignity and the right to
security and

9 forced labour, excluding work (even if forced) required or permitted in the ordinary
course of lawful detention, but including forced labour assignments which require
civilians to takepart in military operations or which result in exposing civilians to
dangerous or humiliating conditions amounting to cruel and inhumane treatrtiént.

=

At the ICTY, acts of persecution, considered
7 ™ separately or together, must reach the level of
gravity of other crimes against humanity. In
determining whether this threshold is met, acts
not required that each allege should not be considered in isolation but should be
underlying act be regarded as a examined in their context and with consideration of
violation of international law their cumulative effect. Separately or combined, the
\ ~ acts must amount to persecution, though it is not

required that each alleged underlying act be
regarded as a violation of international lal#” Conversely, the mere fact than infringement of
rights was committed with discriminatory intent does not mean it is grave enough to be
considered persecutiol? It is not clear whether the ICC will adopt this sampproach or
whether the Rome StatuteNB |j dZA NEYSy Ga 2F aaSOSNB& RSLINR DI (A
crimes will be interpreted differently.

Separately or combined, the acts mi
amount to persecution, though it is

"L Before the ICTY it has been held that destruction of cultural and religious property can constitute

persecution even though it is not specifically listed under Art. 5 of the SteBater f | & G A YA NI 72 NS SOA
Case No. H05-87/1-T, Trial Judgement, 23 F&11, 11 17761774;Y 2 N& 4l.0AJ] 834.

25ee, e.ga A t dzli XXTRLEMK BOX.

" 5ee, e.g.Council of Europe, European Convention for the Protection of Human Rights and

Fundamental Freedoms, 4 Nov. 1950, ETS 5, Art.a4@&)able at
http://www.unhcr.org/refworld/docid/3ae6b3b04.htm(accessed 28 June 201Kmojela¢AJ 1 200;

Third Geneva Convention, AB2(2);{ A Yefab TJ 1Y 9193.

46 1 G\ MBS,

" KrnojelagAJ, Separate Opinion 1¥5. NX I, TIA §95.

®Ibid.at 17 135, 138p | { Sefiat, TN 635.
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7.2.2.2.9.4NO REQUIREMENT OBCRIMINATORY POLICY

There is no requirement that a discriminatory policy exists or thaterevent that such a policy
is shown to have existed, the accused needs to have taken part in the formulation of such
discriminatory policy or practicg!

7.2.2.2.10. OTHER INHUMANE ACTS

The ICTY Appeals Chamber stated that IGTY N

Statute Article 5(i)) covering other

inhumane acts was @& WR®8& St Ao SING! iﬂhgr@age a.c.ts ihclude CAH that are r
designed as a residual category, as it was otherwise specified in the ICTY andRCT
felt undesirable for this dagory to be Statutes, but are of comparable seriousness

exhaustively enumerated. An exhausti
categorization would merely create
opportunities for evasion of the letter of the prohibitién@® Other inhumane acts include those
crimes against humanity that are not otherwise specified in the ICTYGIRR Status but are
of comparable seriousness.

>

The elements of other inhumane acts are:

1 the occurrence of aract or omissionof similar seriousness to the other enumerated
acts

1 the act or omissiorcaused serious mental or physical suffering or injury or constituted a
serious attack on human dignjtgnd

9 the act or omissiorwas performed deliberately by the accused or person(s) for whose
acts and omissions he bears criminal responsibifity.

In theRome Statutethere is a threshold that other inhuman acts must:

91 be of similar character to other prohibited actnd
f cause great suffering or serious injury to body or to mental or physical h&lth.

Examples of other inhumane acts dfé:

YTONB I, TIN 996.

804 |, AJMIEB156. See als®rima AJ | 183.

9y 2 N&RALAIN 117;D | f TH § 152Seealsob | f Sefiad, TN B47;KayishemaTJ{ 150-1, 154;
AkayesuTJ 1 585.

18 Rome Statute, Art. 7(1)(K).

¥l 5ee, e.gAkayesyuTI 1697 A Yetab TH 78;{ ( I, AIASL7; Brima AJ ] 184
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9 sexual violencewhich is not limited to physical invasion of the body and may include acts
which do not involve penetration or even physical contaegy. forced undressing of
women in coercive and humiliating circumstances)

1 forced undressing of women and marching thenpublic

beatings and

9 forcible transfer,i.e. the forceddisplacement of civilians which may occur within a state
border; this displacement need not be permanent.

=

Some of these examples, recoggR 08 (GKS L/ ¢, ¢ dcts dhavd KNI A Y K dz
specifcally defined by the ICC as crimes against humanity.

7.2.2.2.10.1. ASSESSING SERIOUSNES

In order to assess the seriousness of an inhumacteor omissionconsideration must be given
to all the factual circumstances of the case. These may include the nature a¢ttheomission
the context in which it occurred, the personal circumstances of the victim including age, sex, and

health, and the physical, mental, and moral effects ofdlseor omissiorupon the victim®®?

7.2.2.2.10.2. MENS REA

Theoffender must intend to inflict inhumane 4 ™
acts At the time of theact or omissionthe At the time of the act or omissiothe
offender had the intention to inflict serious] offender must havéhe intention to inflict
physical or mental suffering or to commit @ serious physical or mental suffering or tc
serious attack upon the human dignity of the commit a serious attack upon the humar
victim, or knew that hisact or omissionwas | dignity of the victim, or knew that his act ¢
likely to cause serious physical or mental omission was likely to cause serious phys
suffering or a serious attack upon humah or mental suffering or a seroustack upon
dignity*® It is not required that the accuse human dignity. J

O2yAARSNBR KA&E® OGA2YE aAYKdzYlyS

7.2.2.2.11. SEXUAL SLAVERY

Sexual slavery is not a separaténme at the ICTY and ICTR,
although cases that could qualify asxual slavery have been
tried under charges of enslavemefit. Sexual slavery,
although a separate crime, is a form of enslavement. The first
element of sexual slavery is therefore the same as
enslavement, and the second element reflects the sexual

Sexual slavery, although ¢
separate crime, is a form ¢
enslavement.

¥2p | £ TH § 153KrnojelacTJ 11312 S £ S 6 586 KINakddt al., TJ 1501.
D fTO 6154+ | & A T3 836;KrdojelacTJ T 132KayishemaTJ 153.
%2 St STAM5A3A

5 5ee, e.gKunarac, AJ 1 11&unarac, TJ, 539543 .
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component of the crime:

1 The perpetrator exercised any or all of thewgers attaching to the right of ownership
over one or more persons, such as by purchasing, selling, lending or bartering such a
person or persons, or by imposing on them a similar deprivation of liberty.

1 The perpetrator caused such person or persons toagegin one or more acts of a
sexual naturg?®

Sexual slavery encompasses human trafficKihghe drafters of the Rome Statute noted that
sexual slavery could involve more than one perpetrator as part of a common criminal pdfpose.
It was also noted that theleprivation of liberty could also include forced labd®i Sexual
slavery could also include forced marriages.

The Court of BiH has referred to the Rome Statute in articulating a definition of sexual Stavery.

7.2.2.2.12. ENFORCED PROSTITNTIO

The Geneva Conventions Of dzZRSR Sy T2 NOSR LINRaGAGdziwaeLe & Fy |
IV 1949) or as an outrage upon personal dignity (AR the Rome Statutet was included as a
separate crime. The elements of enforced prostitution are:

9 The perpetrator caused one or m@persons to engage in one or more acts of a sexual

nature by force, or by threat of force or coercion, such as that caused by fear of

violence, duress, detention, psychological oppression or abuse of power, against such

person or persons or another persoor by taking advantage of a coercive environment

2NJ adzOK LISNER2YyQa 2NJ LISNA2yaQ AyOFLI OAdGe G2 3.
9 The perpetrator or another person obtained or expected to obtain pecuniary or other

advantage in exchange for or in connection with thesaafta sexual natur&”

7.2.2.2.13. FORCED PREGNANCY

Forced pregnancy is a crime against humaimtthe Rome Statutdt was also recogaed in the
Vienna Declaration and Programme of Action and the Beijing Declaration and Platform for
Action!%?

¥ |CC Elements of Crimes, Art. 7(:¥dih 18.

¥ 1pid.

188 |bid. at 7(1)(g)2, fn 17.

189 |hid. at 7(1)(g)2 fn 18.

Wgeg 2dzNI 2F . Al =t NB RKBOA44X telindrReOverdict, 30 Oct Z09bYH U2
(relevant part upheld on appegl

*11CC Elements of Crimes, Art. 7 (1)3g)

92v/ienna Declaration, World Conference on Humagh®, UN Doc. A/CONF.157/24 (1993) Part II, { 38;
Beijing Declaration and Platform for Action, Fourth World Conference on Women, 15 Sept. 1995,
A/CONF.177/20 (1995) and A/CONF.17720/Add.1 (1995) Chapter II, § 115.
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To convict a person oforced pregnancy, the prosecutor must prove that the perpetrator
confined one or more women forcibly made pregnant, with the intent of affecting the ethnic
composition of any population or carrying out other grave violations of internationat¥ihe

law does not affect national laws relating to pregnancy and abortidbut reflects cases where
captors have impregnated women and held them until it was too late to have an abdttion.

7.2.2.2.14. ENFORCED STERILIQANTI

No treaty before the Rome Statute recagad enforceal sterilization as a crime against humanity
and war crime. The IG&ements of Crimedefines the crime as:

1 The perpetrator deprived one or more persons of biological reproductive capacity.
9 The conduct was neither justified by the medical or hospitedtment of the person or
persons concerned nor carried out with their genuine congéht.

The drafters to the Rome Statute did not mean to include-pemmanent birthcontrol methods
within the definition of this crime. They also recagpu that genuine cosent is not given when

the victim has been deceived’

7.2.2.2.15. SEXUAL VIOLENCE

When considering crimes against humanity, aL / ¢, GNAIFf OKF Yo SNJ KI &
FadaldzAg 6GQ TFlrLtta 6AGKAY @I NAR2dza LINPBYRA D2alA RI

NE

O2yaidAaiddziS 'y a2dziNY 3S dzlRRYy LISNB2YFf RAIYyAGEESD
Fdzy RF YSYy 0t K SNAGEKKIGEOS NI | £ a2 y2GSR GKFEG aaSEdz €

requirement of gravity equal to that of other crimes against humanityreetated in Article 5 of
GKS oL/ ¢'™8 {iF GdziS¢

The chamber found that the elements of sexual assault as a form of persecution as a crime

against humanity are:

1 The physical perpetrator commits an act of a sexual nature on another, including
requiring that peson to perform such an act.

f ¢KIFIG OGO AYyFNRYy3IASa GKS GAOGAYAQ LIKeaAolt

personal dignity.
9 The victim does not consent to the act.

%8|CC Elements of Crimes, Art. 7 (1)4g)
i‘s‘mc Rome Statute, Art. 7(2)(f).

780 (1992), transmitted to the Security Council by a letter from the Secr&aneral to the President of
the Security Council dated 27 May 1994 (S/1994/674), 11 2450.

% |CC Elements of Crimes, Art. 7 (1)59)

“1bid. at fns 19¢ 20.

A At dzl, A PFA S

*°Ibid.at 7 193.
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9 The physical perpetrator intentionally commits the act.

1 The physical pemdrator is aware that the act occurred without the consent of the
victim 2

GhiKSN) aSEdz t @Aa2ft Sy0S 2F 02 YLIiNthedRbrbe SttNte JA (i &8 € A

The ICC defines the crime as:

(1) The perpetrator committed an act of a sexual nature aghibne or more persons or
caused such person or persons to engage in an act of a sexual nature by force, or by
threat of force or coercion, such as that caused by fear of violence, duress, detention,
psychological oppression or abuse of power, againgh @@rson or persons or another
LISNBR2Y Y 2NJ oeé GF1Ay3a FRGLFyGdlr3asS 2F | 0O2SNOAGS
incapacity to give genuine consent.
(2) Such conduct was of a gravity comparable to the other offences in article 7, paragraph 1
(9), of the Situte.
(3) The perpetrator was aware of the factual circumstances that established the gravity of
the conduct?®™

7.2.2.2.16. ENFORCED DISAPPEAFRAN

. ~, Enforced disappearance has been redegmh as a crime
against humanity in severdhternational declarations
and conventiond® These conventions helped inform the
ICC definition of the crime, which is:

Enforced disappearance has be
recognised as a crime against
humanity in several internationa

declarations and conventions.
Y v

20 hid.at T 201, See alsd{ 194 ¢ 201 for a discussion of these elements.

%1 |CCElements of Crimed#rt. 7(1)(g96.

292 Declaration on the Protection of All Persons from Enforced Disappearances, G.A. res. 47/133, 47 U.N.
GAOR Supp. (No. 49) at 207, U.N. Doc. A/47/49 (1992)Anterican Convention on Forced

Disappearance of Persons BL.M. 1429 (1994); International Convention for the Protection of All

Persons from Enforced Disappearance, E/CN.4/2005/WG.22/WP.1/Rev.4 (2005).
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ICC Definition of EnforceDisappearance

The perpetrator:

(a) Arrested, detained or abducted one or more persons; or

(b) Refused to acknowledge the arrest, detention or abduction, or to giv
information on the fate or whereabouts of such person or persons.

(a) Such arrest, detention or abction was followed or accompanied by a

refusal to acknowledge that deprivation of freedom or to give information ot

the fate or whereabouts of such person or persons; or

(b) Such refusal was preceded or accompanied by that deprivation
freedom.

The perpetréor was aware that:

(a) Such arrest, detention or abduction would be followed in the ordinan
course of events by a refusal to acknowledge that deprivation of freedol
or to give information on the fate or whereabouts of such person o
persons; or

(b) Such refusalwas preceded or accompanied by that deprivation of
freedom.

Such arrest, detention or abduction was carried out by, or with the

authorization, support or acquiescence of, a State or a political organization.

Such refusal to acknowledge that deprivation fftedom or to give

information on the fate or whereabouts of such person or persons was carrie

out by, or with the authorization or support of, such State or politica

organization.

The perpetrator intended to remove such person or persons from th

protedion of the law for a prolonged period of time.

The ICC definition does not require that the perpetrator be involved in both detaining and

refusing information about the victim. A person can be guilty of enforced disappearance if they

either detained a peson, knowing it was likely that there would be no acknowledgment or
information provided, or if they refused

, ~ acknowledge a detention or provide information

about it, knowing that a detention had likely taken

The underlying act of detention can
place.

include maintaining a detention that

has already taken place, which coul . . )
Y P The underlying act of etention can include
have been lawful.

\ J maintaining a detention that has already taken
place which could have been lawful. If the
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perpetrator maintains adetertion in these circumstanceshe perpetrator would have to know
that the refusal to acknowledge or give information about the arrest had already taken?face.

7.2.2.2.17. APARTHEID

TheRomeStatute also includes apartheid as a crime against humanity. Although aghitasi
long been recogised as a crime against humanff/ the ICC definition broadened the crime to
include situations beyond that which occurred in South Africa.

ICC Definition of Apartheid

The perpetrator committed an inhumane act against one or np®Esons.

Such act was an act referred to in article 7, paragraph 1, of the Statute, or was
act of a character similar to any of those acts.

The perpetrator was aware of the factual circumstances that established tf

character of the act.

The conduct wasommitted in the context of an institutionalized regime of
systematic oppression and domination by one racial group over any other rac
group or groups.

The perpetrator intended to maintain such regime by that conduct.

G Ly KdzY | yhShe lcobtéxé dfapartheid can include murder, torture, arbitrary detention,

persecution, conditions calculated to cause the destruction of a goslggislative measures to

LINS@SyYy G | 3INRdzZLIQ& LI NGAOALI GA2Y Ay ,e2Mthdéi A Oaz &2
ICC apartheid is a specific intent crime, requiring that the perpetrator intend to maintain a

regime of systematic oppression throutite commission of inhumane acts.

23)cC Elements of Crimes, fns@2®s8.

M gee, e.g.Convention on the No#pplicability of Statutory Limitaths to War Crimes and Crimes

Against Humanity, G.A. res. 2391 (XXIII), annex, 23 U.N. GAOR Supp. (No. 18) at 40, U.N. Doc. A/7218

(1968); UN General Assembly, International Convention on the Suppression and Punishment of the Crime

2F 1 LI NIOKSNR y@SYLUIARIYEDER on b 23S YoaGaldbleapt 0> ! Kk w9{ Koncy
http://www.unhcr.org/refworld/docid/3ae6b3c00.htm(accessed 28 June 2011).
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7.2.2.3. CONCLUDING COMMENDEFERENCES BETWEEN AND WAR CRIMES

Kotes for trainers: \

U It would be useful for participants at the end of this section to consider
differences between crimes against humanity and war crissdhat they develop
a holistic understanding of all of the crimes prohibited under internatio
criminal law. The Btoric development of crimes against humanity should prc
useful in drawing the attention of participants to some of the differesice

U Participants can be encouraged to discuss the advantages and disadvanta
charging crimes against humanity as opposedvar crimes, and viceersa, as
well as the ways in which both crimes can be charged together.

U Trainers should be aware that the ndWbdule, Module 8, deals with war crimes
and it might be useful to have this discussion after tdaidule has been coved.

< 4

War crimes and CAH may overlap. For example, a mass killing of civilians can be both a war
crime and CAH. The main differences between a war crime and CAH include:

1  War crimes require a nexus an armed conflict, whereas a CAH do not (despite CAH
often being committed during armed conflicts), but CAH require an attack on civilian
populations

1 War crimes focus on the protection of certain protected groups, including enemy
nationals, whereas CAprrotect victims regardless of nationality of affiliation to the
conflict and

1 War crimes regulate conduobn the battlefieldand military objectives, whereas CAH
regulate actions against civilian populations.
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7.3. REGIONAL LAW AND JBRRUDENCE

Notes for trainers:

U The Module now shifts to focus on the national laws of Bi€Groatia and Serbia
However, it is not recommended to discuss the regional sections in isolation \
training thisModule. For that reason, cross referencgsould be maddetweenthe
international sectionand the main regional laws and developmentThe sections
that follow provide a basis for more -otepth discussion about the national law
with practitioners who will be implementing them in their domestic courts.

U It is inportant for participants to have in mind that only the Court of BiH, wh
applies the BiH CC, has prosecuted crimes against humanity. The entity level
in BiH and the courts in Croatia and Serbia have not prosecuted crimes a
humanity. It is fo this reason that the BiH section is longer than those for Cro
andSerbia.

U Trainers should bear in mind thdodule 5 provides an ifdepth overview of the
way in which international law is incorporated within the national laws. For
reason, suchssues are not dealt with in detail in this section of thisdule, and it
would be most helpful to have trainellodule 5 in advance oModules that deal
with substantive crimes.

U Tip to trainers:One effective method to engage the participants is to ashrtte
analyse oneof the most important cases that has occurred in their domes
jurisdiction. Some cases have been cited below, but others may be raised b
participants themselves or provided by the trainers.
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7.4. BIH

Notes for trainers:

U This section covers the prosecution of crimes against humanity in BiH.
the Court of BiH, whichgenerally applies the BiH Criminal Code, h
prosecuted crimes against humanity. The jurisprudence from this cou
outlined in this section.

U Participantsshould be encouraged to assess this jurisprudence and how it
be applied in the future.

U As the BiH entity level courts have not prosecuted crimes against hume
participants from these jurisdictions should consider whether such crii
could be proscuted in the future and in what way.

U This section is structured in the same way as the section on the applic
international law in that the general contextual elements of crimes aga
humanity are discussed first, followed an analysis of each ofutiderlying
crimes that could constitute crimes against humanity.

U In order to facilitate discussion, participants could be asked to address ce
guestions, such as:

0 Is it necessary to prove an underlying state or 4stette policy or plan for
crimesagainst humanity?

o If soldiers have laid down their arms or are not fighting as soldiers, sh
their presence in the civilian population be taken into account wr
deciding whether crimes against humanity have been committed?

o Should the crime of enforcedisappearance be tried only as a crin
against humanity, as a war crime, or as a separate offence?

o Is there a distinction between the crimes of deportation and forcil
transfer, and should that be taken into account in the prosecutibthese
crimes?

7.4.1. OVERVIEW

The BiH f@minal Code is generallyapplied only by the Court of Bildr crimes arising from the
conflicts in the former Yugoslavi&/hen trying war crimes cases arising out of the conflicts in
the former Yugoslavia, the Bightity level courtsand. NIBDOisgict courts generallapply the
adopted SFRYri@inal Code?®® To date, no cases involving crimes against humanity have been
delegated to the entity level courts or NBDisgict courts.The SFRY CC does not contain any

2°Eor more on thiseeModule 5.
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provisions relating to cries against humanity. Crimes against humanity cases are, therefore,
tried only before the Court of BiH.

Article 172 othe BiH Criminal Cod®includes provisions on crimes against humanity:

Article 172 Paragraph 1 of the BiH Criminal Code

Whoever, as part of a widespread or systematic attack directed against any civili
population, withknowledge of such an attack perpetrates any of the following acts:

a) Depriving another person of his life (murder);
b) Extermination;
¢) Enslavement;
d) Deportation or forcible transfer of population;

e) Imprisonment or other severe deprivation ohysical liberty in violation of
fundamental rules of international law;

f) Torture;

g) Coercing another by force or by threat of immediate attack upon his life or limb,
the life or limb of a person close to him, to sexual intercourse or an equivateaial
act (rape), sexual slavery, enforced prostitution, forced pregnancy, enforce
sterilisation or any other form of sexual violence of comparable gravity;

h) Persecutions against any identifiable group or collectivity on political, racie
national, ehnic, cultural, religious or sexual gender or other grounds that are
universally recognised as impermissible under international law, in connection wi
any offence listed in this paragraph of this Code, any offence listed in this Code or ¢
offence faling under the competence of the Court of Bosnia and Herzegovina;

i) Enforced disappearance of persons;
j) The crime of apartheid;

k) Other inhumane acts of a similar character intentionally causing great suffering,
serious injury to body or to physical or mental health,

shall be punished by imprisonment for a term not less than ten years or-téng
imprisonment.

2% BiHOfficial Gazette, No. 03/03, 32/03, 37/03, 54/04, 61/04, 30/05, 53/06, 55/06, 32/07, 08/10,
consolidated versiomavailable atwww.sudbih.gov.ba
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Article 172(2)providesthe relevant definitions

Article 172, Paragraph 2of the BiH Criminal Code

For the purpose of paragraph 1 of this Article the following terms shall have the followir
meanings:

a) Attack directed against any civilian populatioreans a course of conduct involving the
multiple perpetrations of acts referred to in paragraph 1 of this Article against any civilie
population, pursuant to or in furtherance of a State or organisationdicpao commit
such attack.

b) Extermination includes the intentional infliction of conditions of life, especially
deprivation of access to food and medicines, calculated to bring about the destruction
part of a population.

c) Enslavemenineans the egrcise of any or all of the powers attaching to the right of
ownership over a person, and includes the exercise of such power in the course
trafficking in persons, in particular women and children.

d) Deportation or forcible transfer of populationears forced displacement of the persons
concerned by expulsion or other coercive acts from the area in which they are lawfu
present, without grounds permitted under international law.

e) Torturemeans the intentional infliction of severe pain or suffefimghether physical or
mental, upon a persorn the custody or under control of the perpetrat@xcept that
torture shall not include pain or suffering arising only from, or being inherent in ¢
incidental to, lawful sanctions.

f) Forced pregnancyeans tte unlawful confinement of a woman forcibly made pregnant,
with the intent of affecting the ethnic composition of any population or carrying out othel
grave violations of international law.

g) Persecutionmeans the intentional and severe deprivation of fiamental rights,
contrary to international law, by reason of the identity of a group or collectivity.

h) Enforced disappearance of perseneans the arrest, detention or abduction of persons
by, or with the authorisation, support or acquiescence of, a State or a politici
organisation, followed by a refusal to acknowledge that deprivation of freedom or to giv
information on the fate or wherabouts of those persons, with an aim of removing them
from the protection of the law for a prolonged period of time.

(i) The crime of apartheicheans inhumane acts of a character similar to those referred tc
in paragraph 1 of this Article, perpetrated tine context of an institutionalised regime of
systematic oppression and domination by one racial group over any other racial group
groups and perpetrated with an aim of maintaining that regime.
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7.4.2. PRINCIFE OF LEGALITY

In many cases the panels of the Court of BiH (both first instance and second instance) have ruled
that the application of theBiH Criminal Codeith regard to crimes against humanity was not in
violation of the principle of legalit’’ Reasoning regarding this issue as provided by the trial and
appeal panel inhew I O ®t@lAcase will be provided here as an example.

The trial panel noted that during the conflict between 1992 and 1995, crimes against humanity
were not included in thecriminal codes in effect in BiH. However, the panel held, it was
indisputable that in 1992 crimes against humanity were accepted as part of international
customary law and constituted a naterogative provision of international laff?

The Court of BiH fouhthat theseoffences were covered by international customary law which
was in effect at the time of perpetration. Theurt found that crimes against humanity were
also defined by the then SFRY CC through individual crimffeaices under the following
articles:

Article 134 (Inciting National, Racial or Religious Hatred, Discord or Hpstility

Article 142 (War Crime against the Civilian Population

Article 143 (War Crime against the Wounded and the)Sick

Article 144 (War Crimes against Prisonergvat);

Article 145 (Organizing and Instigating the Commission of Genocide and War)Crimes
Article 146 (Unlawful Killing or Wounding of the Engmy

Article 147 (Marauding

Article 154 (Racial and other Discriminadipon

Article 155 (Establishing SlayeRelations and Transporting People in Slavery Relation)
and

Article 186 (Infringement of the Equality of Citizef?s).

=A =4 =4 =4 -4 4 -8 -4 4

s5ee,e.gl 2 dzNII 2 F . A letal, Gake(Nb. MRZ06/ZF% sk IGstance Verdict, 28 Feb. 2008,

p. 164et seq(p. 189t seqBCS)relevant part upheld on appeglseee.g./ 2 dzNII 2 F . Aletz aA GF NJ wl
al,, Case No.-KRZ06/275, 2nd Instance Verdict, 6 Nov. 2008, peB8eq(p. 32et seqBCS); Court @iH,

¢ St 21 2 etalS@seNA. & wQ6/200, 2nd Instance Verdict, 16 Feb. 20093Betseqd b SS 2

{ I YI NROA 6 XRZH/48, 8nd Ingtahce Verdict, 13 Dec. 2006, peR8eq(p. 22et seqBCS);

Jadranko Palija, Case NaKR06/290, 1st Insince Verdict, 28 Nov. 2007, 18 et seq(p. 17et seqBC$

6dzLIKSE R 2y | LIISHf 0T etap @A$ENo2KRZ06/236, IstinstanCeAvaérdic, B Ndv.J | 2

2008, p9letseq(p.87etseq. / { 0 6 dzZLIKSEt R 2y | LIJISI f CaseNo2XBNII 2F . Al I %
06/234, 1st Instance Verdict, 19 June 2007, petl@eq(p. 11et seqBCS) (upheld on appeal); Court of BiH,

D212 WI y | 24#®R06/261,MAst lGsEanck Rerdlict; 16 Feb. 2007, peB&eq(p. 31et seqgBCP

(relevant part upheld omppeal T / 2 dzNI 2 F . Al I IKRGMNE, 20dingtaneedA 6= / | &S b 2
+SNRAOGZI Ho hOG® HnnTI LI Mo -KRWSKD6, Mspinstancd Verdict, 20N> 322 S t | d
May 2006, p. 22t seq(p. 19et seqBCS) (upheld on appeal); Nikola Kievd 6 = / |-KR85/40,Asb

Instance Verdict, 3 Nov. 2006, p.89seq(p. 36etseq. / { 0 0 dzLIKSEf R 2y F LIJISFfOT 5NIF 3t

No. XKR05/51, 1st Instance Verdict, 15 Dec. 2006, petseq(p. 51et segBCS)rélevant part upheld on

appea).

*Bg5ee, e.gw - O @) Bstinst., p. 165 (p. 1901 BCS)élevant part upheld on appegl

90 8§85 S o staly IshinstOb A (. 189 BC&)dvant part upheld on appegl
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Thus, although Article 172 of tigiH Criminal Codeow includes crimes against humanity, these
offences also existed during theonflicts in the former Yugoslavia because they were prohibited
by international standards and, indirectly, through the SFRY CC in effect at thé‘time.

The Court of BiH held that the UN Secretary Gerfét#tternational Law Commissitiias well
as the casdaw of the ICTY and ICtRestablished that the punishability of crimes against
humanity represented an imperative standard of international lawusr cogens’* Therefore,
the Court of BiH held, it appears indisputable that in 1992 crimes against humasritypart of
international customary la*®

With regard to Article 4(a) of th&iH Criminal Code N
?K?: OK NJST,.S NBR 02 aEISY? NJV- f ) LJ%@%Quf‘tiln{Eiﬁﬁeldﬁwaﬁ A Y U SI\VLyI-
UKS [/ 2dzNX 2 ¥ . A KSf R uKI-&JHS %W_%NJ-LENJ\LJNJ\VO)\L

é){GSN\yI-’GA’z’*{/I;f t I réf,z—': A)\ y Of dlif\éyu{')é\l,{\ I-SL'?‘A 2l-yal_l-f)\ 3,/5}(3 Kc,izYI-
RSY2yauNIQUSR o0é UKS at N yo“a%tais?hun?arﬁty.LVUSN“VI'UAZ
Recognized in the Charter of the Morberg Tribunal 4
FYR Ay (GKS WdzRIYSyld 2F GKS ¢NRodz| € GKI G
International Law Commission submitted to the UN General Assembly irf950.

The Court of BiH held, therefore, that regardless of whether it was viewed from the position of

the customary inteméd A 2y € f 1 g 2NJ 6KS LRaAGA2y 2F G3ISySN
was indisputable that crimes against humanity constituted a crimif@nce in the relevant

time period and that the principle of legality had been satisfied.

Further detailed @asoning on this issue could be instructive, and can be found iwthed 1 A 6
al. trial panel judgment *®

219 pid.,
Mipid.,, referring to the UN Secretary General Repartsuant to paragrapt? of Security Council
Resolution 808 (1993) 11 334, 4748, available at
http://www.un.org/ga/search/view_doc.asp?symbol=S/25704
5ee, e.gw I O SN Bstinst., p. 164 (p. 189 BCEIevant part upheld on appeglreferring to the
International Law Commission, Commentary on the Draft Code of Crimes against the Peace and Security of
Mankind (1996), Art. 18.
see, e.gw - O AN Bstinst., p. 164 (.89190 BCSY¢levant part upheld on appeglireferring to
AkayesuTJ §1 563577.
“See, e.gw I O BtAN Bst inst., pp. 16465 (p. 190 BCIe(evant part upheld on appeglreferring to
the International Law Commission, Commentary to Draft AmsResponsibility of States for
Internationally Wrongful Acts (2001), Art. 26.
iz Seee.g.wl O @) Tstinst., p165 (p. 190 BCSe(evant part upheld on appegl

Ibid.
T bid.
8 bid.at pp. 164et seq.(p. 189t seq.BCS)rélevant partupheld on apped|w I O $t@&h 2nd. inst., p.
31 (p. 33 BCS).
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RIMEAGAINSHUMANITY
7.4.3. GENERAL CONTEXTURBEMENTS OF CRIME ARG T HUMANITY

The Court of BiH has held that in order for an offence to be chaiaeer & | G ONAYS | 3}
K dzY I y Aif abévE all hetessary that the general elements be satisfied first, which include
that:**°

The attack must be widespread or systematic;

The attack must be directed against any civilian population;

The acts of the perpesitor must be part of the attackand

The perpetrator must know that his acts fall within the context of numerous widespread
or systematic crimes directed against civilian population, and that his acts are part of
that pattern.

= =4 =4 =4

These elements are discussedurn, below.

7.4.3.1. EXISTENCE OF A WIPEESAD OR SYSTEMANTTACK

Article 172(1) of théBiH CriminaCode inter alia

f ) requires the existence of a widespreadr
The existence of a widespread or | systematic attack®® The Court of BiH has held
systematic attack is an alternative, anc} that this requirement presents an alternative, and
Is not necessary to prove that the atta} that it is not necessary to prove that the attack is

s both widespread and systematic. | poth widespread and systemafit: In Momir
\ J { | gehdMarko { I YI NBaSek, e panels
determined the existence of the attack that

fulfilled both requirements$?
7.4.3.1.1. ATTACK

Relying on ICTY jurisprudence, the trial panel in the case adaimsir { I Basdescribed an
Faalr 01 | a aidKSonsagcR@iyihe pefpgtration2of violer®d écts or the acts of

95ee, e.g{ I ktinst, p.29(. 28T ./ {0 ONBt SOyl LI NI dzLIKSER 2y | LI
No. XKR205/07, 2nd Instance Verdict, 15 Oct. 2008, p. 9 (p. 9 BAS)izy , AWiAst, p. 15 (p. 13 BCS)

OdzLIKSE R 2y | LISt 0T -KRANIBER, 20cdArRtankdVériict, 23 Jan: 20, Tua3d

Boban~mG 6 £ / I-KRR05/642 20d Instance Verdict, 7 Aug. 20071415 (p. 13 BCSPalija 1st

inst., p.25(p.24tp ./ {0 6dzZLIKSt R 2y I LIISEktalpCase/Na. HMI6/280F . Al X ¢ St ¢
1st Instance Verdict, 30 May 20(38,192 (p. 180 BCSk(evant part upheld on appeglCourt of BiH,

YNBO2 [ dz6 AKRX06/298, 2ril Instahce Verdict, 16 Decn ny X 3 owmT [/ 2dzNI 2F . Al X
Case No.-X wQ6/202, 1st Instance Verdict, 23 May 2008, p. 14 (p. 16 B&&)gnt part upheld on

appea); Y 2 @ Q1St#ét.op. 20 (p. 89 BCS) (upheld on appea)WI y |, 2séiks, p. 15 (p. 14 BCS)

(upheld on appeal)G.WI y {, 2s@iis®, p. 35 (p. 34)elevant part upheld on appepD.5 | Y2 | yi& PA &

inst., p. 12 (p. 11 BC3&levant part upheld on appegl. 2 O A § 1sBirist., ppt 286 (p. 24 BCS) (upheld

on appeal)w | O ®t@M st inst., p. 39 (p. 38 BC®evant part upheld on appegl

Yseee.g,{ I @ktinst., p. 30 (p. 27 BCS) (relevant part upheld on appeal).

pid; { I Y I NRrdhg.}p. 14 (p. 14 BCS).

220 | @stdnst., p. 30 (p. 27 BCS) (relevant part uploeldppeal){ | Y I NRd h.|p. 14 (p. 14

BCS).
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@A 2 t §Yride$rial panel further noted that Article 172(2)(a) of tRgd Criminal Codeefined

GGG O1E +Fa al O2dNES 2F O2yRdz00 Ay@2ft @Ay3d K
AAOES BWMTHOMUOBE D

The trial panel clarified that the notions or 1
arddal o1 ¢ FYR Gl NY¥SR ¢cO2yF2A0figa @SNB | yi2ld
identical?® Under customary international werenot identical. Under customary

o6z iKS LI y St KSTIRZY 0 &GIKS O AF20y0r O | ©2 dZf R

precede, outlast orcontinue during the | could precede, outlast or continue during t

armed conflict, but it need not be part of | NY¥ SR 02y Tf A 003> 0 dzi
22

AEE o ¢ J

Furthermore, KS GNAFf LI yStf RAAGAY3IdzAaKSR GKS y2G4A2Y
humanity from the context of war criméé’ ¢ KS LJ y St KStR GKIFG aAy (K
FIFAyad KdzYFyiades alradlroO1é Aa
2F K2 &¥0buttcouR A BB &2 aSyO2YLIl aa &j
In the context of a crime agains| Mistreatment of persons taking no active part in
Kdzy b yades alaa) K2adAatAdasa 6adzOK Fa 1"8SLAy3
to the conduct of hostilities. However, both terms reflect the assumption that the
civilian population cannot be a legitimate target during

a war®°

7.4.3.1.2.0BJECT OF THE ATTACK

¢CKS /2dNI 2F . Al KFa KSEtR GKId 0S8SF2NB RSGSNYA
2840SYlIGAOES 2yiBe pypdkich tha s M dbjeck 6t Sie/ dttAcRTien, after
O2y&aARSNAY3I (KS a0O2yGSEG 2F YSUiK2R&aZ NB&2dzNDS:
GKIFG LRLMzZE FGA2yés AlG Ydzad 0S5 RSGSNXYAYER 6KSGKS

Identifying the poplation subjected to the attack, the trial panel iMomir { | Cchse
consideredjnter alia

The Panel has found that in early April 1992 an attack against and the
destruction of the area of A O SahdNtheRurrounding villages was launched by
the Serb paamilitary formations consisting of local Serbs, police and other
paramilitary formations (that arrived from the Republic of Serbia). During the

223
224

{ I @ktinst., p. 30 (p. 27 BCS) (relevant part upheld on appeal) referrigriaracet al., AJ 1415.
225{ | @i&tdnst., p. 30 (p. 27 BCS) (relevant part upheld on appeal).
Ibid.
22%pid.
227 pid.
228 pid.
2 |bid. referring toKunaracet al., AJ 186.
200 |1 Aktanst., p. 30 (p. 27 BCS) (relevant part upheld on appeal) referrigrtaracet al., TJ 1416.
L0+ Zuktanst., p. 31 (p. 28 BCS) (relevant part upheld on appeal) (emphasis ddded);: NRnAA 2 |
inst., p. 9 (p. 10 BCS), referringkonaracet al., AJ 195.
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attack, soldiers, the members of paramilitary formations, were collecting male
and female Bosniaks, and took theaway from their homes so that some of
them disappeared without trace (especially men fit for military senite).

The trial paneheld thatthe defence argument N\
that the Bosniak civilians also kept sentries alﬁ _ _

that they were armed was irrelevant. The @hn The fact th_at one su.j(—‘.,-_commltted_th(
considered that as customary international la attack agalnst.the civilian popu_laﬂor
absolutely forbids the use of armed force again‘tt of the other side doe; not Ju&'the
civilians, the principleof tu quoquewas not a at_ta_c_k of that Ot_her side ag_amSF the
valid defencé?®® The trial panel relied on this civilian population of the first side.
finding of the ICTY Appeals Chambeimarac o

When determiiing whether there was an attack against a particular civilian

population, it is irrelevant that the other side also committed atrocities against

the enemy's civilian population. The fact that one side committed the attack
against the civilian population of the other side does not justify the attack of

that other side against the civilian population of the first side, and it does not

exclude the conclusion that the forces of that other side actually directed their
attack precisely against the civilian population as such. Any attack on the
enemy's civilian populatimis unlawful and the crimes committed within such an

attack can be qualified as crimes against humanity, provided that all other
requirements are mef>*

7431342 L59{tw9! 5¢

- ~ The appellate panel iMarko{ I Y NROA 2 I
62 ARSELINEI RE YIe 68 held“that _IKAS VOA2 y OSAL:]u 2v'-F ,0( 7] AVRVS a
YFre 0S RSTAYSR Fa aYl aaAc

frequent, large scale action, carried out ) ) )
large scale action, carried out collectively

collectively with considerable seriousness al

RANBOGSR 3L Ayad | WIth conS|derabIe serlous.ne.s.s and
directed against a multiplicity of
~ s GAORY&a¢ @

232{ | @i&tdnst., pp. 3432 (p. 2829 BCS) (relevant part upheld on appeal).

2831 @istinst., p. 38 (p. 34 BCS) referringitd O Stk Bst. inst., p. 45; also referring Kunaracet

a,AlJy y T %2 NI et alY Gasé\\B.@B-46d7, Trial Judgement, 14 Jan. 2000, 1 517 4razLINS O A 6
et al,, Case No. 195-16-T, Decision okvidence on the Good Character of the accused and the Defense of
G¢dz vdz21jdzS¢3> m4 CSod® mdppdpE LILIP o

240 | @stdnst., p. 38 (p. 34 BCS) no reference to specific paragraph.

501 Y NRd . }p. 10 (p. 10 BCS), referrind\i@myesy TJ 1 580; sealso{ | @iktdnst., p. 30 (p.

28 BCS) (relevant part upheld on appeal).
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7.4314.6{ , {¢9al ¢L/ ¢

a{eadsSyl daoe gl a I?S'-FAYSI? 0e 0KS |/ 2 dzNJ 7
FLIISEE LGS LI ySt Fa adK2N dzEthSeYI uszaly él“? Iy
following a regular pattern on the basis of a commc n

OK2NRdzAKfe& 2NAI
a regularpattern on the basis of a
common policy involving substanti

The trial panel itMomir { | @didthat thefollowing \ LJazo T A O 2 NI LING QJ

considerations could indicate whether an attack was
daeaiasSylraaodey

D

policy involving substantial public or privat
NB &2dNDSa¢ o

1 The orgarsed nature of the acts of violence

The low probability of their random occurrent® and

1 The p GGSNYyaE 2F O NbBcdéhtalTepeditdd of sinflléd cogdRcy anregular
aac o

=

7.43.15.at h[ L/, € hw a&at[! b¢

The trial panel in thevlomir { | Zhatéd that there is no requirement that the acts of the

I 0O0dza SR ¢SNB adzZlJl2NILISR o6& Fyeée TF2N¥ 2F alLkfAC
international law?*°

However, the panehoted that Article 172(2)(a) of the BiH Criminal Code required that the

FGdrOol 0S O2YYAUOGSR GLIzNEdzZE yd (2 2NJ AYy FdzZNIGKSN
adzOK G a1 O1¢ o

¢2 LINRPOS (KFG GKSNB ¢l a 2 aLRtArdeés AG Ydzald oS

1 Thereexisted a State or organizational policy
1 The policy was to commit such an attack; and
9 The attack was launched on the basis of or in furtherance of that policy.

The trial panel relied on Article 7 of the Rome Statute to define these elements, as fgffows:

250 1 Y I NRnd Ing.}p10 (p. 10 BCSheferring toAkayesu TJ § 580.
70| @stdnst., p. 31 (p. 28 BCS) (relevant part upheld on appeal).
238{ | @i&tdnst., p. 31 (p. 28 BCS) (relevant part upheld on appeal) referriigriaracet al., TJ 1429;
Seealso{ I Y I NRndhs.}p. 10 (p. 10 BCS), referringtmaracet al,, AJ 194.
239{ | @stdnst., p. 36 (p. 32 BCS) (relevant part upheld qreal) referring tounaracet al., TJ 198.
Zi{ | @i&tdnst., p. 36 (p. 32 BCS) (relevant part upheld on appeal).

Ibid.
%% |bid., (relevant part upheld on appeal). The panel considered that the Rome Statute, although not
directly applicable in BiH, waslevant for the following reasons: it is accepted by many countries, and as
such, it reflects the standards of customary international law; it uses almost identical meanings as the CC
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T a{dGrdS¢ Aa G Of S NI & RSFTAYSR Ay AYGSNYyLFGA2)
&% o

T ahNBlIyAalGA2YE Ay Of dzRS a al GARS -y 3s 27T
organg A2y &aé® | 002 NRAy I @9 ERECHRKI o yst 5 Gk
ability of the orgardt G A2y G2 & RSP RLVYYROTRI G

. . . . policy, but held that the policy

the policy of attack against civilians in _
widespreadand @ A0 SYI GA O Yl yyS NEUSIRE Pecqiceed
AYLER2 NI F y i O2yaARSNI A2y GKIYy (GKS JaF2NXI§
OKI N} OGSNRradGaAoOda I YR GFE2y2Y@é¢ 2 F 0dKS
organizatiort™

T at2fA0eé¢ &aK2dzZ R y20 0SS f AYAaiB®Ily2R LdfalKy2adzf 2RNJ L.
be interpreted in the manner that it represénthe defining of the objectives which
shouldi KSy 68 AYLX SYSY(iSR (K2dzaK Ay RXDHeRdz f RSO.
appellate panel iMarko{ | Y I N#eI® tha&there was no requirement that the policy
6S F F2NX¥IE &GFdGS LRtAOe>T odzi RSheRriali KI & GKS
panel inMomir { I @sdheld that it is not necessary that the policy involve specific
criminaloffenced = o0dzi aK2dzZ R 06S NBfFGSR (2 *©2YYAldAy3

9 bSEdza 0Si6SSy (KS c’xLJ?"_fi\Oéé YR I-y\dl-ddl-()ié
should be considered on a cabgcase basié® _ _
¢KS LIySt y2a8R GKIFG JOIKEEEXRYEEVTE 27 +y ¢
does not necessarily imply the existence of ja involve specific criminal
WLRtAOBQE YR  F20dasRIENSPUSHRIQETEIFSE ¢ 2 55y
considerations to find a nexJs’ uzo D2y YAl ,u Ay 3

general ternd € @

0 joint acts of members of an organiza or \. >

state;

individual but similar acts of the members of the organization or state;

preparatory activities beforéaunching the attack;

activitiesprepared or steps undertaken during or towards the end of the attack;

existence of political, economior other strategic objectives of the state or

organization, which will be reigakd by the attackand

0 in case of failure to undertake the acts, knowledge about the attack and intentional
failure to undertake the acts.

O O O O

of BiH; BiH is its signatory and it has ratified it; the CC was ad@pttdthe wording that closely follows
the Rome Statute) after the Rome Statute.
230 | @stdnst., p. 36 (p. 33 BCS) (relevant part upheld on appeal).
#bid., referring tow I O S @ A Tst inStilip. 40 (p 489 BCS).
ZZ{ | @i&tdnst., p. 36 (p. 3BCS) (relevant part upheld on appeal).
Ibid.
2101 Y F NER@ . Jp. 10 (p. 10 BCS), referring\ayesy TJ § 580.
280 | @stdnst., p. 36 (p. 33 BCS) referringud O $t@l Bst. inst., p. 40 (p. 39 BCS).
290 | @stdnst., p. 37 (p. 33 B (relevant part upheld on appeal); O &t@l Bst. inst., p. 40 (p. 39
BCS)rélevant part upheld on appegl
200} Zuktanst., p. 37 (p. 33 BCS) (relevant part upheld on appeal).
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The panel found that:

Although every individual attack must be considered widespread and
systematic, the pattern of the attacks against civilians, irrespective of whether it
is individually widespread or systematic, would (under certain circumstances) be

proof of the policy to commit such attks?*

7.4.3.2. ATTACK DIRECTED ANZATANY CIVILIAN RDQRATION

A = s oA~

INnMomir{ I A @ KS GNARIf LI ySt K,ét R GKI G am
Fye OAGAfAlLY LRLzZ I GA2YE St ya "KI a i
G1 & b LINR $ATheBrial panelEbd thatthe term| © ° & N5 OU SR FAr
. B . e e . L2 Lddzf F GA2y €
a LJ2 Lidzt I U o2myean thatRHe Renting population of o _
the geographical entity in which thettack was taking place civilian populanon\vvasﬁa
Ydza i Kb oS 088y adfeSOGSR 2 i SRR Mj
Inw I G SAl, the trial panel added thak & ¢l & aadzFFAOASYydG AF GKS S
attack was directed against enough individuals or in such a way as to demonstrate that the
attack was not against a limited and random number of individuals or cedsidtlimited and

Aaztl d8R Otagd

- N\ LY RSTAYyAy3I (GKS OFGS3I2NER 27

of BiH considered the definition provided in

I NIAOES oom0O6l0 2F D/ *LY

taking no active part in the hostilities, including

members of armed forces who have laid down

their arms and hose placed hors de combat by

sickness, wounds, detention, or any other

causé “® This article, the Court of BiH further

\ 7/ KStRE LINBAONROGSR (KIG OA®D;
circumstances be treated humanely, without any

adverse distinction founded on race, coloueligion or faith, sex, birth or wealth, or any other

AAYAE I NP ONRGSNRL ¢ @

| AGAT AL yYya FNB aLd
part in the hostilities, including
members of armed forces who have
laid down their arms and those place
hors de combat by sickness, wound
RSGSyiGAz2ysT 2NJ I

The trial panel iMomir{ I @ds@added in this respect that:

L0 @stdnst., p. 37 (p. 33 BCS) (relevant part upheld on alppe I O &t@l Bst. inst., p. 40 (p. 40
BCS)rélevant part upheld on appegl

252{ | @i&tdnst., p. 38 (p. 34 BCS) (relevant part upheld on appeal).

%3 |bidl. referring toKunaracet al,, AJ 90.

2w O St Bst. inst., p. 41 (p. 40 BCBYévant part upheld on appeglreferring toY 2 N&R al,6AJ
95.

250 | @stdnst., p. 38 (p. 34 BCS) (relevant part upheld on apdeal)Y | NRd ha.|p. 14 (p. 15
BCS)w I O ®t@l Bst. inst., p. 41 (p. 40 BCBgvant part upheld omppea).

250 | Zuktanst., p. 38 (p. 385 BCS) (relevant part upheld on appe@l); Y I NRnd had.}p. 14 (p. 15
BCS).
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A v s oA -

T ¢KS FdalrO1 aySSR y2i 6S RANBOGSR F3aFLAyaid (K
enemy, it may also be directed against any ) )
civilian population, including any part of th Gl Wz FaAazy Y
L2 LJdzE F GA2y 2F GKS F 6 ICOPRSRENG2eda (9w erp

1 ¢/ AGAtALYyas Ftaz aAyOt EREFFITUSIERYES LISNE2Y A
Wereplacedhors de combawhen the criminal pre® YAYl yife OAQD

0GSRET v

T G/ AGAtALY LRLMzZIFGA2yE faz2 aAyOfdzRSa AYyRADAR
gK2 YAIKG KIF@S 2FFSNBR®NBaraidlryO0S G  OSNIL .

T ! aLR Lz A2y YIe 06S 02y air-alianBde pfesent®A GAT Al Yy
Ydzad &AAYLX @ 0SS LINBR2¥AylIylGte OABATtALY AY yI G

7.4.3.3. NEXUS

InMomir{ I @ithedrial panel noted that according to Article 172, to establish a nexus between
the crimes and the attack, both objective and subjective elements should be considered.

Thepanel held that this was established by the following objective consideratfons:

f That the acts of the accused are sufficiently related to the attéfck.
T awtB8KS | Ola [# heedirfotSbe wideSpeadSdR systematic in order to
represent partofthe & i I °B1 ¢ ®
f The trial paneladded K+ & G KS | O0Ga 2F |y | 00dzaSR aySSR vy
of the attack provided that they were sufficiently
O2yySOGSR % G(KS |-dij|-()1'cb N\
9 Acts that are geographically or temporally separ
FNREY GKS aO2NB 2F (KS ACtﬁt%iaregecgqr dlatt o8 ¢
ysepar efrom

or tempora
part of the attack as long as they are connected |t
. 265 ®iks GO2N® 127

stlll be ConS|dered part of th
atlfack as Iong as I?ﬁey are
connected to it.

(@]
0p)
(@]

 Thetrialldr y St y20SR GKI G GK|S
crime committed several months after, or severt

dzy R 0K @

kilometres away from the main attack could still
sufficiently connected otherwise, be part of that

>

B Aktdnst., pp. 389 (p. 35 BCS) (relevant part upheld on appeal).

BB aEdl Ayaloes LI® oy oL op ./ {0 ONBfSOIyYyd LI NI dzLIKS¢
95-10A, Appeal Judgement, 5 July 20054y
290 | Qstdnst., pp.3® P O LID op ./ {0 ONBEtSOIYyld LI NI dzefKSt R 2y | LJ
al., Case No. 198-34-A, Appeal Judgement, 3 May 2006,  235.
200 |+ Zktanst., p. 39 (p. 35 BCS) (relevant part upheld on appeal) reféorii@ Na a1.5r39 180.
222{ | @i&tdnst., p. 40 (p. 36 BCS) (relevant part upheld on appeal).
Ibid.
293 |bid. referring toY 2 N&t al,6AJY 94.
24| @stdnst., p. 30 (p. 27 BCS) (relevant part upheld on appeal) referrirignaget al., T 189.
250 | @stdnst., p. 40 (p. 36 BCS) (relevant part upheld on appeal) referrindut® I, JIA] 32 and
Kunaracet al., TJ 11581-592.
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GG PO ¢ o

1 A connection with the attack can be establishegl dbnsidering the manner the acts
GSNE O2YYAUGSR:E GKS ARSyGAlGe 2F GKS GAOGAY:
the peak of the attack®’

Regarding the subjective element, the following points are key:

T LG Aa aySOSaal NB K hdiattatkafainst O dedidh Ropllayic 6 I 6 2
YR GKFG KAa OGa NBENBaSyGiSR LI NI 2F GKI G
f However, as held by the appellate panelNtarko { | Y |l NERt@¥a&lised need not
know the details of the attack or approve of the context in which his or duts
2 O OWNE T K NMdused merely needs to understand the overall context in which
KA&d 2NJ KSNJ*POia 200dzNWwSRE¢ @
1 Direct evidence that the accused knew about the relevant context and nexus is not
necessary, thdlomir{ | @ri&lpanel held"
1 The tial panel held that such proof may be established by supporting evidence such
as?”
0 the status of the accused in civil or military hierarchies;
o the fact thatthe accused as a member of a group or organization involved in the
perpetration of crimes;
o the scale of violenceand
o0 his presence on the crime scene.

7.4.4. SPECIFICNDERLYING CRIMES

Each of the specific underling crimes that could constitute crimes against humanity under the
BiH Criminal Codare outlined and discussed in turn, below.

7.4.4.1. DEPRIVING ANOTHERRSON OF HIS LIRERDER) (ARTICLE {TRA))
Elements of the offence set forth under Article 172(1)(a) ofBité Criminal Codare?"

9 that the person was deprived of his/her ljfand

200 | Zustdnst., p. 30 (p. 27 BCS) (relevant part upheld on appeal) referritgrtaracet al., TJand

. NB I, TON §32.
270+ Zktanst., p. 40 (p. 36 BCS) (relevant part upheld on appeal) referrind\ts I, TA 32 and
Kunaracet al., TJ 11581-592.
%8¢ | ZKtanst., p. 40 (p. 36 BCS) (relevant part upheld on appeal) referriayishemaTJ 134 and
BagilishemaTJJ 94.
290 | Y I NR@ . Jp. 17 (p. 17 BCS) referring.imajet al, T 190.
00 1Y+ NRnd . Jp. 17 (p. 17 BCS) referringyté Na 4l,57J1 185.
Z;{ | @i&tdnst., p. 40 (p. 36 BCS) (relevant part upheld on appeal).

Ibid.
2Ba S 2 lelal, Bstinst., p197 (p. 184 BCSelevant part upheld on appep | Zistdnst., p. 7879 (p.
69 BCS) (relevant part upheld on appeal); O &t@&h Ist inst., p. 61 (p. 64 BCH)I€vant part upheld on
appea), referring toD.5 | Y 2 I y1& idist. Jop. 554 (p. 49 BCS).
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9 that the deprivation of life was committed with intent.

Inw I O S8k, the trial panel held thafrticle 172(a)(1) corresponded with the definition of
the offenceunder customary international law at the relevant tirffé.

LG Aa y2G ySOSaalNE (2 KIOheitid@nelivOOe®Ra o062 Re
concurred with the finding of the ICTY trial chambe¢ih RiAKd & daAy O0S GKSasS 4SNB
normalcy, it is inappropriate to apply rules of some national systems that require the

LINE RdzOG A2y 2F | 2R pantekheld ivibtize Beatfif 2he \Rctnt cbuAdéhead
AYFSNNBR GFNRY (GKS G20rtAde 2F GKS OANDdzyaidl yOS:
0KFG GKS @GAO0GAYQa RSIFGK FTNBY GKS *YRacias thatK F NASR A
can support such an inference inclutié:

9 proof of incidents of mistreatment directed against the victim;

1 patterns of mistreatment and disappearances of other individuals in similar
circumstances;

9 ageneral climate of lawlessness where the alleged acts were committed;

the length of time which heielapsed since the victim disappeared; and

1 the fact that there has been no contact between the victim and persons the victim

A % 4 A x

g2dZf R 0SS SELISOGSR (2 O02yil OGz &4dzOK | a GKS QA

=

The trial panel if | @Wbndir based the proof of death off?

witnessstatements

report on the forensic medical expertise
minutes on establishing the identity
certificates on death for ten killed persgremnd
DNA analysis

=A =4 =4 4 =4

Although the witnesses did not witness the murder of the ten victims in that case, the trial
panel analysed the following to arrive at the conclusion that the men had been deprived of
their lives by the accused:

1 themen were taken out of their homes;
1 themen were taken to a house;
1 the physical ilireatment of the men in the house;

T O St Bst. inst., p. 61 (p. 64 BCBYévant part upheld on appeglreferring to. NB |, JOA Y
%%ivl O &t@h Bst. inst., p. 61 (p. 64 BCRI¢vant part upheld on appegl

2 :E:g referring toKrnojelag TJ  326.

2By O AN Bst. inst., p. 61 (p. 64 BCB¢vantpart upheld on appedireferring toKrnojelag TJ
23729; | @i&tdnst., pp. 7478 (p. 6368 BCS) (relevant part upheld on appeal).
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9 thebehaviour of he soldiers towards the witnesses who asked them not to harm those

men;

1 shootingwas heard after the column of ten men and four soldiers entered the woods;
I thefact that these men were seen alive for the last time on that date and time; and
1 thefact thatthe bodies of all these ten men were exhumed from graves in the Atea.

Regarding the requiredhens reathe trial panel inMomir { | @Wafiated the actions of the
accused and his subordinates, concluding:

In line with the previously described actions,etraccused expressed his
consciousness and intention to deprive these ten Bosniak men of their lives,
regardless of whether he did it personally or A8t.

r )

Regarding the causal link
between the act of the
perpetrator and the death of th
GAOGAYZ (KS &
must be a substantial cause ¢

0KS @GAOGAYQ

\ >

In¢ St a9 &I, thetrial panel noted that according to

ICTY case law it was sufficient that the pmrator had

the a A y G S[X](itd Rily or inflict serious injury in
NBEOlfSaa RAANBIINR 2F Kdzvty
FdzZNI KSN) KSftRX daO2NNBaLR2YyRSR
required by Article 35(3) of théBiH Criminal Code
OAYRANBBUG AyiSyidoéo

Regardingthe causal link between the act of the

perpetrator and the death of the victim,he trial panel inwl O Se@ al.cheld that the

GLISNLISGNI G2NDRa

I OG Ydzad o06S F®adzoadlyidAlt Ol dz

7.4.4.2. ENSLAVEMENT (ARTICEE1)(C))

The elements of the crime of enslavement pursuant to Article 172(1)(c) @itheCriminal Code

are?8

1 the exercise of any or all of the powers attaching to the right of ownership over a

person; and

1 the intentional exercise of such powers.

280

Ibid. at p. 79; (p. 6970 BCS) (relevant part upheld on appeal).

%81 |bid. at pp. 7980, 88; pp. 70, 78 BCS) (relevapart upheld on appeal).

223 S 2 lelal, dstinst., p197 (p. 184 BCSe(evant part upheld on appeglit should be noted here
that the trial panel inwv I O ®t@lkhéld that Art. 172(1)(a) required direct intent of the perpetrator.
However, this appars to be inconsistent with other findings of the Court of BiH.w I O &t&) Bst.
inst., p. 61 (p. 64 BCSglevant part upheld on appep(holding that undeDragan5 I Y 2 | ydige@ A
intent was the requirednens redandD.5 | Y 2 I Y1&i@sA, Pp. 5354 (p. 49 BCS) (holding that the
facts of that specific case showed that the accused acted with direct intent).

By O St@h Bst. inst., p. 61 (p. 64 BCBYévant part upheld on appepteferring tothe holding in
2St Shath@d @KYRdzOG 2F GKS | O0dzaSR Ydzad 0SS F &adzoadl ydat

2 St ST,

By O St@N Bst. inst., p. 76 (p. 82 BCBIgvant part upheld on appegl
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Count 4 of the indictment inv | O $8A dlleged that the
accused participated in a system @ff 2 ND S R?®* The @ 2 dzZNE @

. . Forced labour add also
panel held that while forced labour, standing alone, could i | Cas -
constitute a war crime, and that the ICTY had held that it amqun ° ehs avemen. ase

crime against humanity.

constituted the crimes of cruel treatment, inhuman

treatment, persecution and other inhumane acts, force >
labour could also amount to enslavement as a crime against
humanity?®®

Relying on Article 6 of the IMT Charter, Article 6(1)(c) of the Control Council La\@,Naticle

5(c) of the of the Tokyo Chartdprinciple VI(c) of the Nuremberg Principles, the 1926 Slavery
Convention and the 1956 UN Supplementary Convention on the Abolition of Slavery, the Slave
Trade, and Institutions and Practices Similar to Slavery, the trial panwdl i© &t@lihéld it was

Of SINJ GKFG aSyatt@SySyidé gl a I ONARYS | 3IFAyad
that Article 172(2)(c) corresponded with the definition under international law at the relevant

time 2%’

The trial panel iw I O S8k @mphassed that the offence of enslavement as a crime against
humanity addressed contemporary forms of slavery, in addition to the common understanding
2F af | dadeldavehgde. the ownership of persons as proper.

¢CKS GNAFE LI ySt Fdz2NIKSNI y2iSR
4 "™\ the contemporary forms of slavery under customary
GC2NDSRER | o2 | international law at the time the crimes wemmitted *°
the contemporarjorms of The panel referred to the Special Court of Sierra Le&ifieC
slavery under customary | case, where the defendants were convicted of enslavement
international law at the time | as a crime against humanity under customary international
the crimes were committed | law for forcibly abducting civilians and using them as forced
labour?* Thew I O @t@lipanel concludedhat none of the
~ J)\)/éiil-yééé 2F F2NOSR fF062dzNJ Ay

2% pid.
2w+ O St@n Bst. inst., p. 76 (p. 82 BCBYévant partupheld on apped| referring to. f I ,AJ R597
(cruel treatment);o I t Seiial, TN B62et seq(crime of unlawful labour under Art. 3 of the ICTY Statute
for violating the provisions of Arts. 49, 50, 51 and 52 of the Third Geneva Convention| as iweLimane
treatment, cruel treatment and other inhumane actg&ynojelacAJ 1 199 (persecutiony; A Yetab, TH
835837 (persecution)a 2 Y6 A f 2 Y NI 2 AOO-§ON | TEal Judgemént, R 2Sépt. RADE 1B
(persecution).
B O St Bst. inst., p. 76 (p. 83 BCBI¢vant part upheld on appehl
z:zlbid.at p. 77 (p. 83 BCSElevant part upheld on appegl

Ibid.
20\ | O @@l Bst. inst., p. 77 (p. 84 BCBYgvant part upheld on appeglreferring to Alex Tamba
Brimaet al. (AFRC Case), Case No. S3416-T, Trial Judgement, 20 June 2007.
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civiians were treated as chattel in the classical sense of being bought, sold, bartered or
GNI FFPRO1 SRé @

Factors to be considered in detemmmg whether any or all of the powers attaching to the right
of ownership were exercised include

9 elements of control and ownership;

f GKS NBaAUGNROGAZ2Y 2NJ O2y(NRft 2F |y AYRAGARdIZ |
movement; and, often, thaccruing of some gain to the perpetrator

91 the consent or free will of the victim is absent. It is often rendered impossible or
irrelevant by, for example, the threat or use of force or other forms of coer¢imnfear
of violence, deception or false prasesor the abuse of power;

T 0KS @AOGAYQa LI aeteintibreoy cativity, psyehojo§ddllogpiedsipniod
socioeconomic conditions

1 exploitation;

9 the exaction of forced or compulsory labour or service, often without remuneration and
often, though not necessarily, involving physical hardségx prostitution andhuman

trafficking %2

Thepanelalso noted a consideration recoged in the jurisprudence of the US Military Tribunal
at Nuremberg:

Slavery may exist even without torture. Slaves may be well fed, well clothed and
comfortably housed, but they are still slaves if without lawful process they are
deprived of their freedom byorceful restraint. We might eliminate all proof of
ill-treatment, overlook the starvation, beatings and other barbarous acts, but
the admitted fact of slavery compulsory uncompensated labodmwould still
remain. There is no such thing as benevolemtvaty. Involuntary servitude,
even if tempered by humane treatment, is still slavéty.

The trial panel iw I O ®Z8A also referred to ICTrisprudencewhich noted that, although
evidence of forced labour did nqiter seSa Gl 0f A aK Sy & fctiow & YofegdioE & G KS

2w O St@N Bst. inst., p. 77 (p. 84 BCBYgvant part upheld on appeglreferring toBrima, et al.

(AFRE, TIThew | O &t@itrdal panel, however, also recogai that in inSiliadin v Francthe ECtHR had

recognsed a more limited interpretation of slavery as prohibited under Art. 4 of the ECHR. While the

panel inw I O ®t@lrécognsed the distinction between slavery and other similar practices as human

rights violationdzy RSNJ G4 KS 9/ 1w (KS LI ySt NBAGSNIGSR GKIFGZ &
particularly when applied to humanitarian law as distinct from human rights law, the offense of

enslavement did not distinguish between classic and contemporary forms of stawiery O ®1@)K bst.

inst., p. 77 (p. 84 BCS3glevant part upheld on appeglreferring to the ECtHR, App. No. 73316/01, 26 July

2005.

22w | O St Bst. inst., pp. 778 (pp. 8485 BCS)¢levant part upheld on appeglreferring tokunarac

etal, TJ 1b42.

By O AN Bst. inst., p. 78 (p. 85 BCBIgvant part upheld on appeglreferring to theUS. v Pohét

al., Judgement, 3 Nov. 1947, Trials of War Criminals Before the Nuremberg Military Tribunals under

/| 2YGNRE / 2dzyDNBSYI pSHNBRSa&DB>Z0os2f D + omppno LI dhTtnod
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compulsory labour or service is an indication o N
enslavement and a factor to be taken into considerationfin _ _

RSGSNNAYAYT sKSUKSNI Syht i pSVEYEYFEEVERY VY i ¢
torture. Slaves may be well fe(

. wg“ clgypeg @d comfortably

housed, but they are still slave

TYFRUNBNUPOFET VY ya2ia N

[axbN
[@xbN
(p))
pu
™M~
©

With regard tothe i SNY a T2 NOAmwWE © 0
al. noted that the Elements of Crirs@f the Rome Statute
SELX AYSR GKFEGY aGKS (SN
physical force, but may include threat of force or coercigh,2€ deprived of their freedom
such as that caused by fear of violence, duress, detention, forceful restraint.
psychological oppression or abuse of power against suc /
person or persons or another person, or by taking advantage of a coercive enviragrfitiént K S
choice to escape or ameliorate such conditions is not a free choice, but the essence of coercion
andthenegd A2y 2F FTNBS FAttéx GKS LI ySt KStRO

The trial panel inv I O SBAKSE R (G KIF G AaRSGOIFIAYSSEa 6SNB AYLINRazy.
conditions and forced to labour: these factors alone, in the circumstances, establish
Sy at | 9% 1 pane also consided, inter alia, that?*®

1 the detainees could not freely volunteer for or consent to lahour

1 the detainees were not merely forced to labour, but exploited for their labour, and
treated accordingly

1 the improved living conditiongnjoyed bythose detaineeswho worked were not a
privilege, but merely included some aspects of humane treatment that all detainees
should have enjoyed as a matter of coyrse

T G6KS RSOIFIAYSSQa FTNBSR2YI ldzi2zy2Yeé | yR AYRSLIS
reason of their detention

1 the detainees were not free to return to their homes and communities after filling their
work obligation, but remained imprisoned at all times

1 the imprisonment was marked by brutally inhumane living conditions:
0 inhumane living conditions provided the meatisrough which to compel the

detainees to labouyr

the forced labour of the detainees was intensely exploitative;

the detainees were not paid or otherwise remunerated for their labour;

the detainees performed labour that exclusively benefited othars]

the detainees only derived tangential, if any, benefits, and those benefits in any case

should have been provided to them without their labdtit.

o O O ©°

24w O St Bst. inst., pp. 778 (pp. 8485 BCSy¢levant part upheld on appeglreferring to
Krnojela¢TJ § 359.
2By O St Bst. inst., p. 82 (p. 90 BCBYévant part upheld on appeplreferringto Elements of
Crimes, Art. 7(1)(d), fn. 12.
zzjw I O &t Bst. inst., p. 82 (p. 90 BCA¢vant part upheld on appegl

Ibid.
izilbid.at p. 82et seq.(p. 90et seq.BCS)relevant part upheld on appegl

Ibid.
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¢KS LI ySt 02y O0fdRSRZ Ay tA3IKG 2F Lttt GKS OANDM
thepowersati F OKAyYy 3 (2 GKS NAIKIG 2F 26y SNERALI 20SNJI G

Accordingly,w I O Se@ al.dtrial panel concluded that the forced labour of the detainees
constituted enslavement as a crime against humarfity.

7.4.4.3. FORCIBLE TRANSFER GBPULATION @MEPORTATION (ARTICLZE1)(D))

Unlawful deportation together with forcible transfer is a form of forced displacement of a
population, the trial panel iMomir{ I @&ldi* The elements of this criminal offence &fé:

9 the forced displacement of the personencerned by expulsion of other coercive acts;
9 from the area in which they are lawfully present;
1 without grounds permitted under international law

Unlike the ICTY Statute and jurisprudefi®g¢he BiH Criminal Codeecogrised forcible transfer
and deportation together as a distinct crime, encompassing the transfer both within and
outside a national bordef” Thus, the relevant inquiry under thgiH Criminal Codeas only
whether the victim had been displaced by expulsion or by coercive acts, whilld¢htion to
which they were displaced was not critié&illn Momir { | @ér @&xample, it was sufficient that
the persons were expelled from the area in which they were lawfully pre$ént.

%90 pid. at p. 83 (p. 92).

0Ly 1 O St@N Bstinst., p. 76 (p. 83 BCS) and pef8eq(p. 86et seqBCS)relevant part upheld on
appea).

3920 | @ustdnst., p. 66 (p. 58 BCS) (relevant part upheld on appefd)ring to the ICC Statutértide
7(2)(d),Blad 1, XJAT 234 antakd, TJ 1680; See alsav I O St@l st inst., p. 87 (p. 95 BCB¢vant

part upheld on appediNenad¢ | y | & Ta&&@MosKR/06/165 1stInstance Verdict, 24 Aug. 2007, p.

62 (p. 57 BCS) (relevant part upheld in appeal$ f 2 1 ,2Case BdX-6R/06/202, 1st Instance Verdict,

23 May 2008, p. 230 (p. 34 BCS) (upheld in appeal in the relevant part).

3031 | Zuktdnst., p. 66 (p. 58 BCS) (relevant part upheld on appeal)O ®t&h Sst inst., p. 87 (p. 95
BCS)rélevant part upheld on apgal).

3 See abovesection7.2.2.2.5{ | @lstdnst., pp. 667 (p. 58 BCS) (relevant part upheld on appeal). The
trial panel pointed out that the ICTY Appeals Chamber irkitnejelaccase concluded that

GRAALI I OSYSyiGa 6AGKAY | adFiS 2N I ONR a&atignali A2y | £ 02
law, are crimes punishable under customary international law, and these acts, if committed with the
NEIljdzA 8AGS RAAONAYAYIFIG2NE AydSydz O2yaidAiddziS GKS ONX
Such a conclusion, as held by the pareh result of the fact that the ICTY Statute does not contain the
criminal offense of forcible transfer as a separate offence. Thetl@I #ndappealschambers classified

this offence as other inhumane acts with a distinct element that forcible feareonsists of displacement
within national bordersw I O ®t@l) Bst inst., p. 87 (p. 96 BCBI¢vant part upheld on appegl

354 | @istinst., p. 67 (p. 58 BCS) (relevant part upheld on appeal)O ®t@l Bst inst., p. 87 (p. 96
BCS)rélevant part upheld on appeal

390 | @ustdnst., p. 67 (p. 58 BCS) (relevant part upheld on appeal) referring t€ $t@W Bst inst., p.

87 (p. 96 BCS)elevant part upheld on appegl

070+ Zuktanst., p. 66 (p. 58 BCS) (relevant part upheld qreal).
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The first element implies that force was used to displace pe§piEnis force can includ&?

physical violence;

threat of force or coercion (to the extent that it causes a fear of violence);
duress;

detention;

psychological oppression acabuse of power or by taking advantage of coercive
environment.

= =4 =4 4 =

The c2 dzNJi KI a KSftR (KIG isaffKS SaaSydAalf ™\jdSadarzy
whether the concerned persons had any real choicelin Unlike the ICTY Statute and
i KS Y P¥nitt8sNésect, the Court of BiH referrell Jurisprudence, the BiH Crimin
G2 L/ ¢, 2dNAALNHZRSYOSI | g2dhidycadXisedbreib@AMAKE ALYy A&
displaced if he is not faced with a genuine choice as|to and deportation together as a
whether to leave or to emain in the areal..] An | distinct crime, encompassing tt
apparent consent induced by force or threat should npt transfer both within and outside
0S O2y&aARSNBR #2 0SS NBIf | 02y &Sydhe Prder.

, ) S
As noted by the trial panel i{ | @Modnirz auKS
displacement of persons is absolutely prohibited except in specific, linsitedmstances, as
YSYyiA2ySR Ay (GKS LINRPGAaAzZzYy 2F2 I NIAOES mt 2F (GKS

¢KS /2dz2NIG 2F . Al LIFyStfta FRRSR GKFG ' NIAOES ndoow
evacuated shall be transferred back to their homes as soon as testiti the area in question
KIS O8I aSRe¢o

Mensreah & G U KS AydSyid G2 NBY2@0S (KS @gAOiAYazr ¢KAOK
NB (i dANJY ¢ ©

%8 hid. at p. 67 (p. 58 BCS) (relevant part upheld on appaal); ® $t@h st inst., p. 87 (p. 96 BCS)

(relevant part upheld on appegl

9 pjd,

3100 | Zuktanst., p. 67 (p. 58-59 BCS) (relevant part upheld on appeal); O $t@) st inst., p87-88

(p. 96 BCS)dlevant part upheld on appegl

S| @ustdnst., p. 67 (p. 59 BCS) (relevant part upheld on appeal) referring to the IGTYefRa6, TJ.1

125;w | O &t@&h Tst inst., p. 88 (p. 96 BCBI¢vant part upheld omppea), referring to the ICTY, A Y A &

etal, TJ, T 125.

320 | gustinst., p. 67 (p. 59 BCS) (relevant part upheld on appedjli ® mT om0 2F It LL NBLFF
displacement of the civilian population shall not be ordered for reasons related to theatanfless the

security of the civilians involved or imperative military reasons so demand. Should such displacement have

to be carried out, all possible measures shall be taken in order that the civilian population may be received

under satisfactory condibtns of shelter, hygienic, health, safety and nutrition. Art. 17 (2) reads: Civilians

aKFtt y2G 0SS O02YLISttSR (2 SI@S (§KSAN RIEQBBSNNR G2 NB T
1stinst., p. 88 (p. 97 BCHIévant part upheld on appegl

330 @ustdnst., p. 67 (p. 59 BCS) (relevant part upheld on appeal)O &t&h Bst inst., p. 88 (p. 97

BCS)rélevant part upheld on appeglLelek 1st inst., p. 30 (p. 35 BC8)I¢vant part upheld on appegl

401 @ustdnst., p. 67 (p. 5BCS) (relevant part upheld on appeal) referring tothe ICEY| 3228 GA 6 | YR

W2 1T, 8 601w I O ®&) Tst inst., p. 88 (p. 97 BCH)Iévant part upheld on appeglreferring to the

64



INTERNATIONAIRIMINALLAW & PRACTICERAININGVMIATERIALS ICLS

The trial panel iMomir{ | @dnsidered in that respecinter alia, that:

All the Prosecution witnegs heard state that on the relevant occasion the
accused told them that they had to leave Drinsko taking only their basic personal
belongings and that there was no more joint life there, that as of that moment
that was aSerb landand that their lives werat stake and that if they stayed in
their homes he could not guarantee security to thgx¢j.**

According to the customary international law, it is necessary to prove the
existence of the intent to permanently displace the populatithin this case it

is urdisputable that no steps were taken by the accused to ensure the return of
the displaced Bosniaks. His conduct is in accordance with the conduct and
activities of the Serb army and police, the aim of which was that only Serbs
remain in the area of Drinskqand wider area, the area ot A OS I NJ R
municipality)**’

For a discussion of the ICTY jurisprudence on deportation and forcible transfer, see
section7.2.2.2.5.1

7.4.4.4.IMPRISONMENT OR SREEDEPRIVATION OFYBKAL LIBERTY (&REI
172(1)(E))

The elements of the crime of imprisonment in violation of Article 172(1)(e) oBthkeCriminal
Codeare'®

1 imprisonment or other severe deprivation of physical liberty;
T inviolation of fundamental rules of international laand
9 with direct or indirect intent.

Each of these elements will be discussed in turn, below.

ICTY, £ | 32 2S @ATd, 1601.RCoMtA BIHONenad Tarfaz @A 6 = -KRIOG185, bsklbtance
Verdict, 24 Aug. 2007, p2 (p. 57 BCS) (relevant part upheld on appeal), referring to Art. 35 of the BiH CC,
the ICTY, f | 32 2 S @ATY, 16604 Bnd W2 Belli dl, TN 520; Lelek 1st inst., p. 31 (86 BCS)

(relevant part upheld on appeglreferring to Art. 35 of the BiH CC, the ICTY, 32 2 S @ATd, 1B60LR W2 | A €
andb I f Seiiad, TIY 620.

350 | @istdnst., p. 68 (p. 60 BCS) (relevant part upheld on appeal).

1% bid. at p. 71 (p. 62 BCS) (ewant part upheld on appeal) referring to Art. 35 of the BiH CC and to the
ICTY, t | 32 3/RO MR | 60Bndb | f Seiial, TIN 520.

317{ | @i&tdnst., p. 71 (p. 62 BCS) (relevant part upheld on appeal).

My I O St Bt inst., p. 66 (p70 BCSy¢levant part upheld on appepla S 2 lelah, fist inst., p. 198

(p. 186 BCSjdlevant part upheld on appeglLelek 1st inst., p. 25 (p. 28 BC&I¢vant part upheld on

appea). The panel inv I O ®t@kconcluded that the legal definition of the offense of imprisonment

under Art. 172(1)(e) corresponded to the legal definition of the offense under customary international law
at the relevant timew | O $t@&W Ist inst., p. 66 (p. 70 BCSlévant partupheld on appedl
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7.4.4.4.1IMPRISONMENT OR ORHE SEVERE
DEPRIVATION ®HYSICAL LIBERTY - N

The appellate panel iMarko { | Y I NEofsid&ddthat al \CL:]NJ\V 51/.2 y Y'S y
GAYLINKR &2y YSy (i dzy ReSKRdI2R R 0 &a " FND'A d R e "
AYLINR 22y YSyidés 2N adks RBUNKRGITA2Y "2% ¢t ao
individual without due process of law, as part of E deprivation of liberty of the

widespread or systematic attack directed againstialian individual without dge proces
L32 Lddzt P A2y E of law, as part of avidespread

or systematic attack directed

w
Z
=N
(‘D/

The trial panel iw I O Bk réferred to the ICRC, Whicrkl' dbAyad b OA QJ
has noted that internment was the most severe form of
deprivation of physical liberty?°

7.4.4.4.2.IN VIOLATION OF FUANDENTAL RULES OFERNATIONAL LAW

The trial panel inwl OSPaAl.KSt R GKFd a¥FdzyRIYSydGalrf NHzZ Sa 27
GAYOGSNY I GA2zyFE £S3Ff y2Nya SaidlofAaKSR Ay Odzad?2)
rights law, including:

i Articles 42 and 43 of the GC IV
9 Article 9 of the Universal Declaration ofidan Rights; and
9 Article 9 of the International Covenant on Civil and Political Riéﬁﬁts

- e

K2a$8S y2N¥as GKS LI ySt TFTdzNIKSNI KSftRXI dalF N8B @Azt
aidrdsS 2F O2y ¥t AO0GT A& | NBThusNImNSt bedproverSthaNh SR 2 F
1KS RSLINAGIFGAZ2Y 2F fAO0OSNIE 41 a alF NDAGNI NBE D

N

The appellate panel iMarko{ I Y | N#li®d\o@ the test applied by the ICTY trial chamber in
Krnojelado establish the crime of imprisonment as a crime against humanity

1 Anindvidual is deprived of his or her liberty;

1 The deprivation of liberty is imposed arbitrarily, that is, no legal basis can be invoked to
justify the deprivation of libertyand

1 The act or omission by which the individual is deprived of his or her phyibiedy lis
performed with the intent to deprive the individual arbitrarily of his or her physical

1L Y NRnd . Jp. 19 (p. 20 BCS), referringyta Na 4l,87J1 302.

0w | O St@l Bt inst., p. 66 (p. 70 BCHIévant part upheld on appeglreferring to the ICRC
Commentary to Fourth Geneva Convention, Art. 41.

- O St st inst., p. 66 (p. 70 BCHIévant part upheld on appepiSeealsg a S 2 lef ah, Bst
inst., pp. 198199 (pp. 186187 BCSY¢levant part upheld on appegl

22w | O @l Ist inst., p. 66 (p. 70 BCHIévant part upheld omppea); a S 2 el ah, bst inst., p198
(p. 186 BCS)dlevant part upheld on appeglreferring toKrnojelacTJ 115, and they I O St Tst
inst., p. 66 (pp. 701 BCS).
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liberty or in the reasonable knowledge that his act or omission is likely to cause
arbitrary deprivation of physical liberfy®

CKAZ (Sad Ff N2 yREAEdzREA | &/ 165 By G o

Arbitrary deprivation is evaluated on a cadsgcase basis, but includes imprisonment without
due process of law** The appellate panel iMarko { | Y I NJefd xhatlimprisonment of
civilians will be unlawful wherénter alia

9 Civilians have been detained in contravention of Article 42 of G |\¥hey are
detained without reasonable grounds to believe that the security ofd#iningpower
makes it absolutely necessary;

9 The procedural safeguards required by Article 4&6fI1V are not complied with in
respect of detained civilians, even where initial
detention may have been justified>

\
Moreovgr, the trial pan.elnwl- OSVQZ\rmvtedStms}t tAHevf | RSLINAGI A2y
ICTY trial chamber irKrnojelac O2 y Of dzRSR}| UKLk O , . al
N L . . . berty is arbitrary, and therefor
RSLINAGI UA2Y 2F |y AYRAQO

I.
therefore unlawful, if no legal basis can be called uponjto

==

n évvftul,(lzfano legal b0a5|s can?

. N 4o oa £ 206 . A called ugon to gjstify the indl . 1 . . .
2dzadATe GKS AyAGEHt RSLINANGF GA \)é 'f.onSNJJeSCD
deprivation of liberty. J

To prove that a detention was arbitrary, circumstantial
evidence can be relied on, including:

1 Evidence that persons deprived of their liberty were not informed of the reasons for
their detentiorn or

1 Evidencethat the justification for detention was not considered in court or
administrative proceeding&’

7.4.4.4.3DIRECT OR INDIRERTENT

Themensreay SOSaal NB F2NJ 6KA& ONRYS Aa aGdKS AyaSyd
liberty or in the reasonabl&nowledge that the act is likely to cause arbitrary deprivation of
LIK & a A Ol ¥ The itenStotBpeive @victim of liberty includes not only the actual arrest of

801 Y NRd Ing. }p. 19 (pp. 120 BCS), referring térnojelag TJY 115.

24w O StGan Bt inst., p. 66 (p. 70 BCHIévant part upheld on appegiSee als€ourt of BiH,

{ I Y NRn@mhg.}p. 20 (p. 20 BL&ferring to the ILC 1996 Report, p. 101.

5001 Y+ NRd . Jp. 19 (p. 20 BCS), referrindgctR Aetal., TIT 303.

0w | O StGal Bt inst., p. 66 (p. 70 BCHIévant part upheld on appeglreferring tokrmojelagTJ
114;See also{ | Y I NRr@ h.}p. 190p. 19-20 BCS)

2w O $t@N st inst., p. 66 (p. 71 BCHIévant partupheld on appeadl

38 bid.at p. 66 (p. 70 BCSEferring toKrnojelacTJ 7 115a S 2 kel ah, bst inst., p. 198 (p. 186 BCS)
(relevant part upheld on appegl

67



RIMEAGAINSHUMANITY

the person but also the ogoing g N

s 329 \ppi ; ~ N A A XA
detention”™ With regards to intent, the CKS YSya NBF ys508aa

appeliate panel in Marko { b Y'F NROAG ko deprive the victim arbitrarily of
considered that: physical liberty or in the reasonable
o R oA . knoverAd%e thaj the act i likely to cause
T aoe8KS AyasSyd (2 L S5SE\0ES (I XHo o
inmates in detention has to b
differentiated from any motive that ’
0KS LISNILISGONF 62NB YAIKGE KI 98 KFR F2NJ GKSANI I Ot
f a¢KS FFLOG GKIFIG GKS OFYL)I LISNER2YYSt YAIKG yzi
detaineeswhich were arrested and brought to the camp by others, does not have any
AYLI OG 2y GKS 'dzSaidazy 2F AyGaSyiaéo

InMarko{ I Y I NIh®dc@ised was found guilty of the severe deprivation of physical liberty
of an individual or a group as a crime against hnityg** The accused denied he had been
aware of the fact that the persons would be imprisoriddHowever, he appellate panel
held>**

Regarding his intent, the Accused, primarily as an active military officer, had the
knowledge that the civilians werdeprived of liberty arbitrarily and unlawfully
(that is, without any legal procedure) and that the deprivation of physical liberty
was not an incident outside the time and geographical context of the attack, as
well as that it was not justified on the grods of military, combat or other

f SIAGAYIGS A2 fad X8

[The Accused was] aware of the fact that [the victims] were imprisoned although
not charged with any criminal offense, that they were imprisoned because they
were Muslims, Bosniaks, and that in the gchin Biljani, given the context of
the overall events, there would be no prescribed procedure based on the law
against them. However, by the surrender of the aforementioned persons, the
Accused also became a-perpetrator in their imprisonment. He wasvare that

the civilians who had been brought there, the majority or all of them, would
remain imprisoned, which shows that the Accused acted with the direct intent,
that he was aware of his action and wanted its commission.

Regarding mens ream | O ®t@l} the trial panel concluded:

The evidence establishes beyond doubt that the +&mrb detainees at the KP
Dom were imprisoned arbitrarily and without legal justification. The evidence

382 l-ei ah, Bst inst., p200 (p. 187 BCSe(evant part upheld on appegl
330 |a;
Ibid.
*!pid.
B2 Y NRd . )p. 22 (p. 23 BCS).
%3 bid.at p. 23 (p. 24 BCS).
%4 1pid.
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establishes, in fact, that the detainees were imprisoned simply enbidisis of
their ethnicity, without individuased suspicion and without regard to latt.co X 8

Accordingly, the Panel concludes that the detainees were intentionally deprived
of their liberty arbitrarily and without legal justification, and that the
maintenance of this intentional and arbitrary deprivation of liberty at the KP
Dom constituted the crime of imprisonment as a crime against humatity.

7.4.4.5. TORTURE (ARTICLE(1Y(E))
The elements of the crime of torture under Article 172(2)(f) Hfe:

9 the intentional infliction;
1 of severe pain or suffering, whether physical or mental; and
f upon a person in custody or under control of the accu§&d.

The Court of BiH noted that these elements differed from the elements of torture existing in
customary inérnational law, as defined in the jurisprudence of the ICTY and ICTR, at the time
the crimes alleged in this proceeding were committ&tSpecifically, the Court of BiH held that
customary international law required as an additional element that the inoating act**

[Mlust aim at obtaining information or a confession, or at punishing,
intimidating or coercing the victim or a third person, or discriminating, on any
ground, against the victim or a third person.

These elements will be discussed below, startvith the objective elements and then moving to
the intent element.

BBy O St@N st inst., p. 67 (p. 72 BCHIévant part upheld on appegl

3 bid.at p. 69 (p. 74 BCSE(evant part upheld on appegl

%7 bid.at p. 47 (p48 BCSY¢levant part upheld on appegla S 2 el ah, dst inst., p200 (p. 188 BCS)
(relevant part upheld on appeglelek 1st inst., p. 26 (p. 30 BC&I¢vant part upheld on appegl
WeKS LI YySEt y2GSR Al NBIR (GKS NBFSNBYyOS Ay -GKraAa Sf Sy
perpetrators or other persons for whose actions the accused is found to be criminally liable.

w i O St st inst., p. 47 (p. 48 BCHIévant pat upheld on appedla S 2 lelah, st inst., p200
(p- 188 BCSidlevant part upheld on appeglnoting that the ICTY thereby accepted theited Nations
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Puni§hontems
Convention) of 1984, 1465 U.N.T.S. 85, which entered into force on 26 June 1987, as presenting the
standard of customary international law at the time the crimes in former Yugoslavia were perpetrated.
0w - O AN st inst., p. 47 (p. 48 BCHIévant part upheld on appeplreferring toKunaracet al., AJ
f1142;a S 2 lef ah, Bst inst., p200 (p. 188 BCSe(evant part upheld on appeglLelek 1st inst., p. 28

(p. 32 BCSJdlevant part upheld on appegl
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7.4.4.5.1.SEVERE PAIN AND NG, WHETHER PKARIOR MENTAL

The trial panel vl ORBA G2y A A RSNBR (KS aaS@SNRGe

aGFyRFNRE aySOSaal NARE*ETha YLINSOAAS |yR O2yGSEGdz £
LI y Sf O2yGNIatSR GKS 4aS&SNBE v&I AWSiIRYR adzFTS
NBlj dzA NER F2NJ (2 NI dzNB 6 A G]Kof thik K orfs@f&riacSNsicoc & S NR 2 dza €

suffered required for crimes of inhuman treatment, cruél considered both objectively an
treatment and other inhumane acté’ The panel did not subjectively in light of all the
consider that a precise thresholdetween the two circumstances of the act®

adl yRFNRa&a O2dZ R 06S FTAESR odzi KSEfR GKIFG Ad
the label of torturewas reserved for a more limited,

Y2NB 2RA2dza 4dz0a®i 2F AyKdzyryS | O0daéod

&\
ax

¢KS LIySt KSftR GKIG aiKS aS@SNRGe 2F GKS LI Ay 2
YR &dzo2SO0i0A@Ste Ay fAIKE 2F [ttt GKS OANDdzyraidl yc

The Court of Bibbanels have relied on ICTY jurisprudence in identifying the following list of
objective considerations to determine whether the pain and suffering was severe:

the nature and context of the infliction of pain;

the premeditation and institutionalization ahe ill-treatment;

the manner and method used;

the position of inferiority of the victini*®

the physical or mental effect of the treatment upon the particular victim; and

Ay a2y$8S OFraSazx FFHO0G2NE adzOK P GKS GAO0GAYQa |

= =4 =4 =4 -8 4

Where misreatment has been perpetrated over a prolonged period or involved repeated and
various forms of mistreatment, severity should be assessed taking into consideration the acts as
a whole, to the extent that the lasting period or the repetition of acts:

1 are inter-related;
9 follow a pattern; or
| are directed towards the same prohibited gdéi.

#wi O $t@n st inst., p. 49 (p. 50 BCHIévant part upheld on appegla S 2 l-el ak, &st inst., p201
(p. 188 BCSjdlevant part upheld on appegl
2w O $@N st inst., p. 49 (p. 50 BCHIévant part upheld on appegl
343 |a;

Ibid.
*1pid.
5 |bid.,, referring to Krnojela¢g TJ § 132 (citing a number of European Court decisions, in partBaking
v. United KingdomJudgement, 7 July 1989, Series A No. 161, 11 106, 111, on the effect of time on the
severity of the treatment)See alsa S 2 l-e{ al, Bstinst., p.201 (p. 188 BCSk(evant part upheld on
appea).
w1 O $t@N Ist inst., p. 49 (p. 50 BCHlévant part upheld on appeglreferring toY @ 2 étlall; T
143.
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Permanent injury is not required for an act to cause sufficient pain or suffering to rise to the

level of torture3*®

The panel iw I O &t@lihéld that the ECtHR has cduded that a variety of different forms of
mistreatment rise to the level of torture, including:

 threats to remove bodily limbs (constituting psychological tortiife)

§ suspension fromthe arms which arei A SR 0 SKAYR (KS @A0GAYQa
KEyagRyaegorT

1 being repeatedly punched, kicked, and hit with objects;

1 being invited to perform oral sex on a male police officer before being urinated upon;

1 being threatened with a blowlamp and then with a sysid

T FLIWX AOFGA2Y 2F aFLfl1Fé o&Fand I yalF 0 | yR TNI

9 electric shocks, hot and cold water treatment, blows to the head and psychological

pressure’>
7.4.4.5.2.PROHIBITED PURPOSE

¢CKA& NBIdZANBYSyYyd 2F | & LINE K debnkich ®fRorturddaNArizlés S€ = A &
172(2)(H** However, the trial panel inv I O SetZal. doted that the ICTY and the ICTR had

relied on international human rights conventions to determine the legal elements of torture

under customary international la®’ In particular, the ICT¥nd ICTRrial chambers concluded

that Article 1 of the Torture Convention reflected customary international*f4w.

#w i O $t@n st inst., p. 49 (p. 50 BCHIévant part upheld omppea), referring toKrnojelagTJ 1

132 (citing a number of European Court decisions, in parti@oaring Decision o¥ July 1989, Series A

No. 161, 11 106, 111, on the effect of time on the severity of the treatment)aésea S 2 el ak, Bst

ingt., p.201 (p. 188 BCSke(evant part upheld on appegl

B\ O St@h st inst., p. 49 (p. 50 BCHIévant part upheld on appeplreferring to. NB I, J0A ¥84.

9w O St@N st inst., p. 49 (p. 50 BCHIévant part upheld on appeglrefeNNA y3 (G2 (KS & ¢ 2 NI
2U0KSNJ / NUzSt X LyKdzYly 2NJ5S3INIRAY3I ¢NBIFGYSYyd 2Nt dzya
wh LILJ2 NI SdzNJ ¢ 2 NIi dzZNB wSLI2 NI £ 03X 9k/ bdnkmopyckmpI mMop CSo
Assembly, ThirgfgighthSession, Supplement No. 40, A.38/40, annex XII, T 8.3).

%0 Aksoy v. TurkefApp. 21987/93), Judgement of 18 Dec. 1996.

%1 selmouni v. Frangépp. 25803/94), Judgement of 28 July 1999.

%2 35alman v. TurkefApp. 21986/93), Judgement of 27 June 2000.

%3 Akkogv. Turkey(Apps. 22947/93 and 22948/93), Judgement of 10 Oct. 2000.

Btw - O AN st inst., p. 47 (p. 48 BCHévant part upheld on appegl

BEw - O AN st inst., p. 47 (p. 48 BCHIévant part upheld on appegl

By O SN Dt irst., pp. 478 (p. 48 BCShelevant part upheld on appeglreferring to 1984 United

Nations Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
6ac¢2NLdz2NE [/ 2y @Sy G, kryistayidce @6nJung 1987QT5 Wriitel{Ndtiong Peclaration

on the Protection of All Persons from Being Subjected to Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (“Torture Declaration"), adopted by General Assembly resolution 3452, 9 Dec.

1975; 1987 InteAmeNA Ol y [/ 2y @Sy A2y G2 t NBAM®ntdn Tortyik t dzy A aK ¢ 2N
| 2y @Sy A2y é 0T 5 SNz &R AuBement 160, chdzNHzy Akl dudgement,

111,Kunaracet al., TJ 983 andKunaracet al., AJ 146.
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, ~ The panel inw | O Sef Al Slikewise concluded that the
Torture Convention reflected customary international law
regardng torture as a crime against humanity at the relevant
time® 2 AGK &aLISOAFAO NBIAINR (2 GKS &
element, the panel also considered the IGR&Enmentary on
purpose, bt need only be . . .
L Article 147 of the GC IV to be persuasive authority on the
part of the motivation beyon(f . ) 8
f A = < importance of this element:® The panehoted that the ICRC
UKS 02y Rdz
. ~ commentary focused on the purposes, rather than the
severity,behind the act of torture and emphised that what
GAAd AYLERNIFYyd Aa y2id a2 YdzOK GKS®™I Ay AdGaSt¥ I a

The panel also noted that th
LINE KAOAGSR Ll
be the sole or predominate

¢KS LI ySt Iftaz2z y20SR 00KIFId GKS LINPKAOAGSR LizNLI2
purpose, but need only be part GfKS Y2 A G A2y &Se2yR GKS 02y Rdz00 ¢

7.4.45.3.INTENT TO INFLICTETHAIN AND SUFFERING

Holding that the acts againgt dzNJ 2 cobskit@ed dhe crime of torture pursuant to Article
172(1)(f), the panel iw | O ®t@lrdied on circumstantial evidence to finbe required intent,
holding,inter alia*®*

That these beatings were intended to causé Gevea¥e physical pain is evident
from the physical injuries described by the witnesses and the factthat@asd
subjected to such harsh physical abuse on multiple occasions. According to the
procedure in placeb A @Qvasdaken to and returned from interrogations by KP
Dom guardsb A @vaAsdin the custody and control of KP Dom authorities and
guards at the KP Do facility. As the witnesses testified, each time he was taken
out, it was in order to interrogate him for additional information. Each time he
returned from interrogation he showed signs of physical assault. The beatings
were committed during the coursefaa pattern of interrogations and were
committed with the prohibited purpose of obtaining information or a confession
from him.

7.4.4.6. RAPE / SEXUAL VIOCENARTICLE 172(D)(G

The elements of rapand sexual violencas a crime against humanity under Article2{I)(g)

are>%?

B O St st inst., p. 48 (p. 49 BCHIévant part upheld on appekl
z:lbid' p. 48 (p. 49 BCSglevant part upheld on appegl
Ibid.
%0 |bid., referring to. NJ I, JOA ¢87.
®lw I O $t@N Ist inst., p. 54 (pp. 567 BCSY¢levant part upheld on appegl
%23 S 2 lelal, Bst inst., p203 (pp. 196191 BCSY¢levant part upheld on appeplt | v | & 1s2idh, &
pp. 2627 (p. 24 BCS) (relevant part upheld on appéaek 1st inst., p. 36 (p. 40 BC&)l¢vant part
upheld on appeal
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9 Coercion by force or by threat of immediate attack
1 To sexual intercourse onaquivalent sexual act

The trial panel inm S2Y{2ABSR GKFG L/ ¢, OFrasS frg RSAONARGS
intention to effect the sexual penetration, aride knowledge that it occurs without the consent
2F GKS™®@gAOGAYE D

¢KS LI ySt lfaz2z y20SR L/ ¢, IYyR GKS L/ ¢w 2dzNR & LN
physical invasion of a sexual nature, committed on a person under circumstances which are
O2SNOAPSé YR aSEdadt @OA2tSy0S a 6SAy3a GoNRI RS
af I OSNE 2N¥'Yz2tSadGlirzyéo

The appellate panel if | Y | NsRd3ded that rape as arime against humanity differed

considerably from rape as a general crime, which requires corroborating evidence or direct
examination of the victim. The panel reasoned that in cases of rape as a crime against
KdzYl yaAGesz aiGKS SEFYAYLFGAZY 27F (K Sueddojectver da

i KSY
NEBF&2y&2 & Yhye 6SNB 1AffSRT IPRB dzyl 002 dzy

idKS
04SSR

4 N

¢CKS LISttt adS LI ySt Ay {IYINROAS &iNB

considerably from rape as a general crime, which requires corroboeatidgnce or direc
examination of the victim. The panel reasoned that in cases of rape as a crime ag:
KdzYl yAGés adKS SEIFYAYylLGA2Y 2F GKS OA
objective reasons, as many were killed, are unaccounted fafordzy | y 2 6 Y

" >

The trial panel ira S 2 I fquAddthe accused guilty of rape and sexual violefit&@he panel

held that:

The severity of the acts of sexual violence is established by the specific
circumstances of coercion and helplessness experiencetthéoyictims in the
camp situation as well as by the level of harassment they had to endure.

Also the subjective requiremenbd Xf@& these offences has been met. The Court
is convinced beyond reasonable doubt that each of the perpetrators intended
the actinn he took aware of its coercive characféf.

¥¥ase l-ef ah, Bst inst., p203 (p. 191 BCSe(evant part upheld on apperlreferring toKunaracet al,,
AJ 191127-129.
¥ase l-el ah, Bst inst., p203 (p. 191 BCIe(evant part upheld on appeglreferring toY @ 2 étiall;
TJ 19 175, 180, citingkayesu TJJ 688.
501 Y NBROis, p. 18 (pp. 120 BCS).
223a S 2 kel ah, Bst inst., pp203-204 (p. 191 BCSe(evant part upheld on appekl

Ibid.
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In the ¢, S f L2l¢kBase, the Court of BiH held that raping also constitutes torture because the
rape necessarily gives rise to sever pain and sufféfthg.

Rape as torture was also an issue in thejkoWl y 1 2 @A 6
case. In that case, the Court of BiH held that cumulative
convictions based on the same comtiwwere permitted,
providing that each of the crimes contained a distinct
element requiring proof of a fact not required by the
other3*® Thecourt noted that this was applicabli®r rape
and torture: for rape, the distinct elementis sexual
penetration andfor torture, it is the prohibited purpose
. -/ (such as obtaining information or a confession, punishing,
intimidating or coercing a victim or a third person, or
discrimination on any groundy’ In this case, thecourt found that in addition to the legal
requirements for rape having been met, the legal requirements for torture were also met, as
the gangrape of the injured party caused her severe pain and suffering, was intentional and
prohibited purposes were preseft: The court noted that the rape was discrimatory, as it
gta oFlaSR 2y GKS @AOGAYQa .2ayAiAl1 SiKyAOAde I yR
gangrape if she did not tell the trutf’?

r )
Cumulative convictions wer
permitted for rape and
torture. For rape, the distinc
element is sexual penetratic
and for torture, it is the
prohibited purpose.

Inthe PredragY dze dzgaReQthedaccused was found guilty for sexual slavery as a crime against
humanity urder Article 172(1)(g) of th8iH Criminal Cod¥® The trial panel noted that under
Article 7 of the Rom Statute the elements qualifying sexual slavery have been established as
follows®™

9 The perpetrator exercised any or all of the powers attaching to iflet of ownership
over one or more persons, such as by purchasing, selling, lending or bartering such a
person, or by imposing on them a similar deprivation of liberty;

9 The perpetrator caused such person or persons to engage in one or more acts of a
sexualnature;

1 The conduct was committed as part of widespread or systematic attack directed against
civilian populationand

1 The perpetrator knew that the conduct was part of or intended the conduct to be part
of a widespread or systematic attack directed agativilian population.

%8| elek 1st inst., p. 36 (p. 42 BCBI¢vant part upheld on appeapars 7671), referring tokunaracet

al., TJ 11149-150. See alsblodule 12 for more information on cumulative charging.

96 Wi Y 1, 2séiksd, p. 53 (p. 51 BCB)I¢vant part upheld on appeap. 15 (p. 14 BCS), referring to
Kunaracet al,, AJ 1142.

% pid,

" pid.

2 pid.

33y dze dzyl& Dst. delevant part upheld on appegl

¥ |bid. at 1 512 elevant part upheld on appegl
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was also punishable under Article 2 of t
Statute of the Special Court of Sierr
Leone3® Moreover, the trial panel reiterated
the finding of the Court of BiH appellate
panel in Gojko WI y |1 Zd3é dhat the
elements constituting the crime of sexud

slavery were*’®

The elements constituting the crime of
sexual slavery were:

9 Intentional exercise of any or all of
powers attaching to the rightof
ownership over a person; and

9 The perpetrator subjected a victim

sexual intercourse on one or mc

occasions.
S

The trial panel also noted that sexual slave}? N

1 Intentional exercise of any or all o
the powers attaching to the right ofk
ownership over a persqrand

1 The rpetrator subjected a victim to sexual intercourse on one or nomWeasions.

The trial panel in this case gave credence to the testimony of the aggrieved party and her
parent and found that the conditions in which the victim found herself (force, threat and
continuous physical and mental abuse) did not provide her \itly possibility of offering
resistance and that she wade factodeprived of her sexual independence over which the
accused had a complete contrl. The trial panel also found that a special relevance to the
actions of the accused against the aggrievedypmas given to his discriminatory attitudé

The panel concluded that:

[tihe aggrieved party did the described actions against her own will, bearing in
mind that she was not in a situation to give any true consent, and that she was
subjected to conditioa constituting sexual slavery. The above described
conditions clearly constitute the intentional exercise of one authority or of all
authorities of the Accused in connection with the rightownership over the
person 22”°

The panel found the accused guiity ceperpetrator (under Article 29 of thBiH Criminal Code

and an inciter (under Article 30 of thBiH Criminal Coden keeping the aggrieved party in
sexual slavery during a widespread and systematic attack onSeom civilians in the
Municipality d Doboj and knowing of such attatk.

375 |bid. at 1513 gelevant part upheld on appegl

%% |bid. at 1514 elevant part upheld on appeglreferring toG.WI y {, 2nd s
37y dze dayls Dst. 11 544, 546, 51546 (elevant part upheld on appegl

%8 bid. at 7 550 ¢elevant part upheld on appegl

% bid. at 1 556 elevant part upheld on appegl

%0 |bid. at 19 551 and 557relevant part upheld on appegl
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7.4.4.7. PERSECUTION (ARTITIZE1)(H))

Pursuant to Article 172(1)(h) of thigH Criminal Codehe elements of the crime of persecution

as a crime against humanity afe:

contrary to international law;

=A =4 =4 =

RIMEAGAINSHUMANITY

the intentional and severe deprivation of fundamental rights;

by reason of the identity of a group or collectivity;
against any identifiable group or collectivity on political, racial, national, ethnic, cultural,

religious or sexual gender or other grounds that are universally retsegn as

impermissible under international law; and
1 in connection with anyffencelisted in this paragraph of this Code, any offence listed in
this Code or any offence falling under the compete of the Court of Bosnia and

Herzegovina.

Ina S 2 I, theAtrial panel held thafl KS Ay G Sy

RAZONAYAYEFG2NE AydGSyié

or a collectivity of victims based on

discriminatory criterig

The trial panel inw I O @Bk oted that the
definition of persecution under customary
international law was reflected by the ICT
appeals chamber when it held that persecutig
as a crime against humanity was an act
omission which?®

9 Discriminates in fact and which denie
or infringes upon a fundamental righ

Persecution aa crime against humanity i

9 Discriminates in fact and which den
or infringes upon a fundamental rig
laid down in international customary «

Y
n
DI

T

vl

laid down in international customary o
treaty law; and

1 Was carried out deliberately with the intention to discriminate on one of the

\

St SYSyuo ¢KAaA

an act or omission which:

treaty law; and

Was carried out deliberately with tr
intention to discriminate on aof the
listed grounds, specifically race, religi

or politics.

listed grounds, specifically race, religion or poliffés.

NBIljdzA NBR F2NJ GKAA
St SYSyid NB
the underlyingcriminal act, the perpetrator must also intend to commit this act against a group

\

S

The panel further concluded that Article 172(1)(h) and (2)(g) of Bild Criminal Code

incorporate this definitiorf>

¥l 2 R 2 NRdAdstd] 173;w | O St Tst inst., p. 100 (p. 111 BCBI¢vant part upheld on appegl
a S 2 lelah, Bst inst., p205 (pp. 192193 BCSY¢levant part upheld on appeglLelek 1st inst., p. 46
(pp. 5253 BCSY¥¢levant part upheld on appegpKovaevis, 1st inst., p. 43 (pp. 390 BCS) (upheld on
appeal)t | dzy,AgDiksh, p. 26 (p. 23 BCS) (upheld on appeal).

%23 S 2 letal, Bst inst., p205 (p. 193 BCSelevant part upheld on appegl
Bw i O @@ st inst., p. 100 (p. 111 BCBY¢vantpart upheld on apped) referring toY @ 2 étiall;

AJ 1 320.
34 bid.
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The panel inv | O $t@lAhsId that:

1 The discriminatory grounds established by the ICTY, namely racial, religious and political,
are the exclusive grounds recoggred by customary international law at the relevant
time and are thus the exclusive grounds that the panel can consider in these
proceedings

T 'fdK2dAK GKS daAy O2yySOitArAzy 6A0GKé¢ SfSYSy
international hw, as it is included in Article 172(1)(h), the panel is bound to apply that
element®®

1 The commission of multiple persecutory acts should be considered as the commission of
a single criminabffence namely persecution, even if individually those acts antda
other crimes against humanitj’

Similarly, relying on ICTY jurisprudence, the trial =
panel in. 2 Cheld that the cumulative effect of The cumulative effect of acts of
acts of persecution must be considered, and the persecution must be considered, ar
acts should be viewed in their context, not i i . he acts should be viedin their
isolation®® The panel also noted that the act o context, not in isolation.
2YAAaA2Y O2yvaidArddziay3d | LISNASOdziA2Y aYl I & & dzY
various forms, and there is mmmprehensive list of J
what acts can amount to persecution; the persecutory act or omission may encompass physical

2N YSyidlt KENY 2N AYFNRAYyFBYSyida dzl2y AYRAGARdzZ

Ina S 2 I, theAtri@l panel held that the underlying acts of murder, imprisonmémtture, rape

IyR &aSEdz f GA2ft SyO0S IYyR G20GKSNJ AyKdzyYlyS | Oia
committed with the requisite specific discriminatory intefit. However, the panel did not
O2yaARSNI GKIG LISNARSOdziAZ2Y F2 NISdimes wedeftdStdl f  dzY o
grouped if committed with the requisite specific discriminatory int&t.

7.4.4.8. ENFORCED DISAPPEARRANF PERSONS (AREIT72(1)(1))

The elements of the crime of enforced disappearance pursuant to Article 172(1)(i) &ithe
Criminal Codere?%?

2§zw I O $1&l Istinst., p. 100 (p. 111 BCA¢vant part upheld on appegl
Ibid.
%7 |bid.at p. 100 (p. 112 BGSee also 2 @tab, 1st inst., p. 94 (p. 90 BCS) (upheld on appkalik 1st
inst., p. 46 (p. 53 BCS$glevant part upheld on appeglreferring tow I O ®1@l Tst inst., p. 100 (p. 112
BCS)¢ I Yy I & IsRiBAHlI Y yi&idst.p G | y |18t @ist. Kovaed A &t inst., pp. 4344 (p. 40
BCS) (upheld on appedl);l dzy,A€iksh, p. 26 (p. 23 BCS) (upheld on appeal).
%8 2 (ataB 1stinst., p. 56 (p. 54 BCS) (upheld on appeal), referriNgdzl INJBt@I} T § 622.
%9 2 (@hab, 1stinst., p. 56p. 54 BCS) (upheld on appeal), referringtb a A {T2 848.A 6
zia $ 2 lelah, Bst inst., p205 (p. 193 BCe(evant part upheld on appegl
Ibid.
2w O $t@N Ist inst., pp. 88, 98 (pp. 97, 1090 BCSY¢levant part upheld on appegDD.
51 Y2l yl& fist. pp. 287 (p. 25 BCS)elevant part upheld on appegl
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1 the arrest, detention or abduction of persons;

1 by or with the authorization, support or acquiescence of a State or a political
organization;

9 followed by a refusal to acknowledge that deprivation of freedom or to give information
on the fate or whereabouts of those persons; and

1 with the aim of removing those persons from the protection of the law for a prolonged
period of time.

The panel inRRa&D S @ ab. held that the offence of enforced disappearance represented a
NEtFGiAdSte aySgé ONRYSS 020K Ryhe pdne iowvever,t yR | & |
went through a lengthy analysis of the status of customary law to conclude that enforced
disappearance constituted a crime under customary international law atithe the offence

occurred®

The panel inw I O S04l. Geld that the first element of theoffences | & &l GAaAaFASR o8&
secured detention, transfers, transportations and [removal] of persons from initial detention or
Odzaiti2zRe t20FiGA2ya (2 20KSNI t20FGA2yaé¢o

According to thew | O Seb Xld trial panel, a
. |l GNBTFdzal té¢ Ay@2t SR adGKS FI At dz
baNBFdalbte AYVOL RELINAGEGAZY 2F FNBSRZY 2NJ LINE
acknowledge the deprivatipn of ¢CKS LI ySt KSER AlG o613 6aOf S+ NI
freedom or provide informU A 2} 5} ¢ 3 & AVTF2NNEGA2Y Foddi GKS OA
\ » fate constitutes refusal or failure to give information

YR alGAAFASR G(GKS GRANR St SYSy

r )

With regard to the facts of the case, the trial panehih O ®t@l dbncluded®®

[tlhe Panel concludes that the elements of the offense of enforced
disappearance were established beyond doubt. At least 206Serb detainees
were taken out of the KP Dom under guard to another, unknown location. These
acts were authorized by th€ 2 6Té&ctical Group, an organ of the Republika
Srpska. Both the remaining detainees at the KP Dom, at the time and after their
own exchanges, and the Federation Commission for Missing Persons thereafter
sought and did not receive information from the KP Dom siaff the organs of

the Republika Srpska regarding the whereabouts and fates of these detainees.
The takings away were conducted repeatedly and systematically over a number
of months and involved large numbers of detainees. In addition, there were
clear atempts to hide and disguise the fates of the detainees taken away,

By O St st inst., p. 88 (p. 97 BCHIévant part upheld on appekl
¥ bid. at pp. 88-90 (. 97-99 BCS)¢élevant part upheld on appegl
%% bid.at p. 98 (p. 110 BCSElevant part upheld on appekl
396 |}a:
Ibid.
*7pid.
38 bid.at p. 9899 (p. 110 BCS)k{evant part upheld on appegl
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evidencing the intent from the outset to remove any possibility that these
RSGFAYSSaQ 6KSNBIFoz2dzia 0O02dzZ R 0SS LINE LISNI
organizations authorized under doméstand international law. Detainees at the

KP Dom were repeatedly told that these detainees were being taken to be

w

e

NJ

exchanged, while Exhibitlthny &aK2éa GKIFG GKS C26F ¢ OGAOI f

engaged in laying a false trail by describing in officialidments these detainees
as having been taken to be released. These detainees were and continue to be
deprived of the protection of the laws for a period in excess of ten years.

7.4.4.9. OTHER INHUMANE AGAKTICLE 172(1)(K))

The Court of BiH has held thatthe sheE A O St SYSyida 2F a20KSNI AyKdzyl
172(1)(k), weré®®

T

An act or omission, whose gravity is similar to the gravity of other acts referred to in
Article 172(1) of théiH Criminal Code

Which caused serious mental or physical sufferorginjury, that is, that they
constitute a serious attack on human dignity; and

Which was intentionally committed by the accused or a person for whose acts and
omissions the accused is criminally responsible.

The Court of BiH held that to assess the agsi@ss of an act, consideration must be given to all
factual circumstance®¥° Some of these circumstances may incldtfe:

=A =4 =4 =

The injury or suffering must be real and serious, The injury or suffering must be real ar

but it is not necessary that it be lodasting. | serious, but it is not necessahat it be
However, the longerm effects of the act are| |ong-lasting. However, the loaterm
relevant to determining its seriousne&¥.

The trial panel ifMomir { | &asé presented

the nature of the act or omission;

the context in which it occurred;

the personal circumstances of the victim including age, sexhaatth;and
the physical, mental and moral effects

of the act upon the victim.

r D

effects of the act are relevant to
determining its seriousness.

390 | @ustdnst., p. 53 (p. 47 BCS) (relevant part upheld on appeal)O &t&h Bst inst., p. 50 (p. 51
BCS)relevant part upheld on appegla S 2 lel al, fst inst., p204 (pp. 191192 BCS)¢levant part
upheld on apped]. 2 @taB 1stinst., p. 53 (p. 51 BCS) (upheld on appeal).

"0 | @istinst., p. 53 (p. 47 BCS) (kelat part upheld on appealyy I O ®t@l Bst inst., p. 50 (p. 52
BCS)rélevant part upheld on appegl

OLL | @ustdnst., p. 53 (p. 47 BCS) (relevant part upheld on appeal)O &t&h Bst inst., p. 50 (p. 52
BCS)rélevant part upheld on appeglreferringto. f 32 2 S GATIJTE@23 R W21 A o
020} Zuktanst., p. 54 (p. 48 BCS) (relevant part upheld on appedl)O $t@h Sst inst., p. 50 (p. 52
BCS)rélevant part upheld on appeglreferring tokunaracet al,, TJ f501andKrnojelag TJY 144.

79



RIMEAGAINSHUMANITY

examples ofnhumane acts from ICTY case fdi:

= =4 =4 4 -8 4

=

1
1

mutilation or severe bodily harrf?*

beatings and other acts of violent®;

injuring#%®

serious injuries to physical or mental integrity:

serious attack on human dignit{?

forced labour that caused serious mental or phyisisaffering or injury or the act
constituted severe attack on human dignffy;

deportation and forcible transfer of groups of civiligh;

enforced prostitution** and

enforced disappearance of persotts.

Themens reaof inhuman acts requires that at the timad the act or omission, the perpetrator

had the intention to inflict serious physical or mental suffering or to commit a serious attack on
the human dignity of the victim, or where he knew that his act or omission was likely to cause
serious physical or nmeal suffering or a serious attack upon human dignity and was reckless

thereto.**®

‘30 | @ktdnst., p. 53 (p. 47 BCS) (relevant part upheld on appeal).

“% |bid. referring toY @ 2 étiall; TJ 7 208.
% pid.
‘60 | Zuktanst., p. 53 (p. 47 BCS) (relevant part upheld on appeal) referrm@tolaR al,cAJY 117.
T | @stdnst., p. 53 (p. 47 BCS) (relevant part upheld on appeal) referring td (T3 1289 and
Y N& TUAl 623.
‘8¢ | gistinst., p. 53 (p. 47 BCS) (relevant part upheld on appeal) referring té A fT$28%280.
1990 | Zktanst., p. 53 (p47 BCS) (relevant part upheld on appeal) referring fo f Sefial, TN16271,
289, 303.
MOf | @istinst., p. 53 (p. 47 BCS) (relevant part upheld on appeal) referriviglzh INBt@I} T § 566.
411 .

Ibid.
2 |bid.
3L Qstdnst., pp. 554 (pp. 4748 BCS) (relevant part upheld on appealg @taf 1st inst., p. 53
(p. 51 BCS) (upheld on appeal).
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7.5. CROATIA

motes for trainers: \

U This section deals with the laws applicable in Croatia. As the courts in Croatia
the OKZ RIfor crimes arising from the conflicts in the former Yugoslavia, which ¢
not include crimes against humanity, these crimes have not been prosecute
Croatia to date.

U Participants should nevertheless be encouraged to discuss if there are ways in

K such crimes could be prosecuted in Croatia in the future. j

When trying casearising fromcrimes committed duringhe conflicts in the former Yugoslayia
the wurts in Croatia do not apply the current 1998n@inal Code. Rather, they applthe OKZ
RH, which reflecting the SFRYri@inal Code, did not specificallyprovide for crimes against
humanityto be prosecuted™ Therefore,no cases involving charges of crimes against humanity
have been prosecuted to date.

The 1198 Criminal Code does criminalise criagginst humanityAccording to Article 157a of
the 1998 Criminal Cod¥:

Whoever violates the rules of international law within an extensive or
systematic attack against the civilian population and, with knowledge of such an
attack, orders the killing of another person, orders the infliction of conditions of
life so as to bringabout the physical destruction in whole or in part of some
civilian population which could lead to its complete extermination, orders
trafficking in human beings, in particular of women and children, or the
enslavement of a person in any other way so teatme or all of the powers
originating in property rights are exercised over such person, orders the forceful
displacement of persons from areas where they lawfully reside and through
expulsion or other measures of coercion, orders that a person deprifed o
liberty or under supervision be tortured by intentionally inflicting severe bodily
or mental harm or suffering, orders that a person be raped or subjected to some
other violent sexual act or that a woman who has been impregnated as a result
of such violat act be intentionally kept in detention so as to change the ethnic
composition of some population, orders the persecution of a person by
depriving him or her of the fundamental rights because this person belongs to a
particular group or community, orderthe arrest, detention or kidnapping of
some persons in the name of and with the permission, support or approval of a
state or political organization and subsequently does not admit that these

“Eor more on the temporal applicability of laws ddedule 5.

PwSLIzof AO 2F / NRBIGAFS hTPROANSADDR DI S n& HT/AENRBK &k zply o
51/01, 111/03, 190/03, 105/04, 71/06, 110/07, 152/08.
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persons have been deprived of their liberty or withholds infation about the

fate of such persons or the place where they are kept, or orders within an
institutionalised regime of systematic oppression and domination of one racial
group over another racial group or groups that an inhumane act described in
this Artide be committed or an act similar to any of these offenses so as to
maintain such a regime (the crime of apartheid), or whoever commits any of the
foregoing offenses shall be punished by imprisonment for not less than five
years or by a life sentence.
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7.6. SERBIA

motes for trainers: \

U This section deals with the laws applicable in Serbia. As the courts in Serbia ap|
SFRY CC for crimes arising from the conflicts in the former Yugoslavia, whiclotdc
include crimes against humanity, these crimes haotbeen prosecuted in Serbia t

date.
U Participants should nevertheless be encouraged to discuss if there are ways in
K such crimes could be prosecuted in Serbia in the future. /

When trying cases arising from crimes committed during the conflicts in the former Yugoslavia,

the Serbiancourts donot apply the curren2006 Qiminal Code. Ratherthey apply either the
SFRYreninal Code or the FRY r@ninal Code (reflecting the SFRYi@inal Code) both of which
did not specificallprovide for crimes against humanity to be prosecutéderefore,no cases
involving charges of crimes against humanity have been prosecuted to date.

The 2006 Criminal Code does criminalise crimes againstiitynAccording to Article 371 of

the 2006 Criminal Cod&®

Whoever in violation of the rules of international law, as part of a wider
systematic attack against civilian population orders: murder; inflicts on the
group conditions of life calculated to ihg about its complete or partial
extermination, enslavement, deportation, torture, rape; forcing to prostitution;
forcing pregnancy or sterilisation aimed at changing the ethnic balance of the
population; persecution on political, racial, national, ethicgexual or other
grounds, detention or abduction of persons without disclosing information on
such acts in order to deny such person legal protection; oppression of a racial
group or establishing domination or one group over another; or other similar
inhumane acts that intentionally cause serious suffering or serious endangering
of health, or whoever commits any of the abewentioned offences, shall be
punished by imprisonment of minimum five years or imprisonment of thirty to
forty years.

*®Republic of Serbia, Official Gazette, No. 85/2005, 88/2005, 107/2005, 72/2009, 111/2009.
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