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INTERNATIONAIRIMINALLAW & PRACTICERAININGVMIATERIALS ICLS

6. GENOCIDE

6.1. INTRODUCTIORNOR TRAINERS

These training materials have been developed by International Criminal Law Services (ICLS) as a
part of the OSCEDIHRCTYUNI| CRII “War Cr i mergled bythet HBuroppan Pr o j e
Union An introduction to how to use the materials can be foundModule 1, which also
includes a case study and hypotheticals that can be used as training tools, and other useful
annexes. The materials are intended to sepréamarily as training tool and resoce for legal

trainers in Bosnia and Herzegovina (BiH), Croatia and $dvbiaare also envisaged for
adaptation and use in other jurisdictions of the regiddiscussion questions, tips, and other
useful notes for training have been included where appiate. However, trainers are
encouraged to adapt the materials to the needs of the participants and the particular
circumstances of each training session. Trainers are also encouraged to update the materials as
may be necessary, especially with regardsewv jurisprudence or changes to the criminal codes

in their relevant jurisdiction.

EachModule provides a general overview of the international criminal law relevant to the
Modul€'s topic before discussing the relevant law and jurisprudence for BiH, &raatl Serbia,
respectively. The materials make use of the most relevant and available jurisprudence. It should
be noted that where a first instance judgement has been cited, the drafters have taken special
care to ensure that the part referred to was uptieon appeal. It may be useful for trainers to
discuss additional cases that might also be relevant or illustrative for each topic, and to ask
participants to discuss their own cases and experiences.

6.1.1. MODULBEDESCRIPTION

ThisModule covers the legal requirements and relevant case law for the crime of genocide. As a
crime which has attracted much international attention, tiModule aims to provide an
overview of the manner in which this crime has been prosecuted and adjiedi by
international courts.It also raisesthe pertinent questions for prosecuting this crime before
national courts.

6.1.2. MODULEOUTCOMES
At the end of thisModule, participantsshouldunderstand

The essential elements of the crime of genocide

The * s p e creqbirengentiand the difficdlties of proving this element;
The acts that constitute genocide;

The forms of participatiorin genocide

e e e =]
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U The manner in which the crime of genocide could be prosecuted before domestic courts.

Notes for trainers:

U Participantsneed to appreciate the drafting history of the Genocide Conventi
which is the bas for interpreting and applying the elements of the crime
genocide.

U Despite the significance of chargirtbe crime ofgenocide, regarded as the mos
serious crime against humanity, prosecutors should only proceed with the crirr
genocide where the is sufficient evidence of each of the elements of the crir
Therefore, i is vital to convey the very specific nature of the legal elements of
offence

U  When prosecuting genocide, whether in an international or national setting, cai
consideratim must be given to whether the evidence establishes the unit
requirements of this offence. Crimes against humanity can be charged where th
insufficient evidence of genocide, providing that the requirements for such crimes
met.

U Inordertoachike these objectives you wil/
beginning of important sections. These notes will highlight the main issues
trainers to address, identify questions the trainers can use to focus on the impo
issues and to stimate discussion, make references to the parts of the case st
that are relevant and which can be used as practical examples ty dpellegal
issues being taught.




6.2. DEFINITION OF GENDEI

ﬁlotes for tainers: \

AU

This first section deals with the definition of genocide under international law.

It is important to show the source of the definition as it has been incorporated into
statutes of the international tribunals and national jurisdbets.

Key considerations that arise from this definition are set out so as to introduce
participantsto the main questions that they will have to consider in fiisdule.

6.2

1. THE GENOCIDE CONVIENNT

Genocide waslescribedby the UN @ ner al Assembly as “a deni
entire human groups, as homicide is the denial of the rightféodf individual human beings.

As defined by the Genocide Convention, the crime of genocide is:

9 committing a prohibited act
9 with intent to destroy, in whole or in part
i a protected group, as such.

The Genocide Conventipratified by BiH, Croatia and Serhiabligates states to prevent and
punish the crime.

The core provisions of the Convention, including the definition of ¢hene, also exist as
customary international laywhich is also reflected in the jurisprudence of the Court of*BiH.

The statutes of the ICTahd the ICTR copy the definition of the crime verbatim from the
Genocide Conventioh.

' G.AREs 96/1 U.N.Doc A/REZ96/1 (Dec. 11, 1946).

>The Genocide Convention was ratified by the Socialist Federal Republic of Yugoslavia and therefore
Bosnia and Herzegovina, Croatia and Serbia are also parties to this convention. United Nations, U.N.
Treaty Collectionavailableat http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_ho=IV
1&chapter=4&lang=efaccessed 6/13/2011).

al

*See e.g, ICJ Advisory Opinion on Reservations to the GdedConvention, and UN Secret&dye ner al ' s
Report on the establishment of the ICTY, 3 May 1993, S/25704.
*The Rome Statute applies a somewhat different definit®eebelow, section$.3.7and6.3.2

(o)


http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-1&chapter=4&lang=en
http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-1&chapter=4&lang=en
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The definitions othe crime of genocide in the criminal codes of BiH, Croatia and Serbia are also
similarto the Genocide Conventiorsee section$.5.1 (SFRY)X%.6.1(BiH),6.7.1 (Croatia), and
6.8.1(Serbia).

ICTY Statutdrticle 4: Genocide

Genocide means any of the following acts committed with intent to destroy, in whole
in part, a national, ethnical, racial or religious group, as such:

(a) killing members of the group;

(b) causing serious bodily or mental harm to mensef the group;

(c) deliberately inflicting on the group conditions of life calculated to bring about it
physical destruction in whole or in part;

(d) imposing measures intended to prevent births within the group;
(e) forcibly transferring children dhe group to another group.

The following acts shall be punishable:

(a) genocide;

(b) conspiracy to commit genocide;

(c) direct and public incitement to commit genocide;
(d) attempt to commit genocide;

(e) complicity in genocide

6.2.2. KEY CONSIDERATIONS
In light of this definition, &y considerationsvhen prosecutinggenocide include:

1 However serious the crime, it i®ery narrowly defined, and many mass killings cannot
per sebe considered genocide.

1 Genocide is a crime against a group, even if it involves harming individuals.

1 Genocide requires that the perpetrator have a very specific mental state while
committing the crime: a specific intent to destroy a protected group. It jissacogens
crime® and its prohibition is arerga omnesobligation that all states owe to the
international community?

The sections below describe the various legal requirements for the crime of genocide.

®Case concerning Armed Activities on the Territory of the Congo (DRC v. Ruansidirtion of the Court
and Admissibility of the Application, ICJ Judgement of 3 Feb. 2006, 1 64.

® Reserations to the Convention on the Prevention and Punishment of the Crime of Gerabit®ry
Opinion (1951) ICJ Rep 15, 23.



6.3. ELEMENTS OF THE CRMW GENOCIDE

Notes for trainers:

1 It is always most effective to commence any discussion on genocide with a foc
the intent requirement. This section describes the intent that needs to be prover
a prohibited act (described below in secti6r8.4) to constitute genocide. This sectio
al so covers the meaning of ®“destruct
“protected group”.

1 As noted above, the statutes of variomgernational and hybrid courts, including th
ICTY and the ICTR, copy the definition of the crime verbatim from the Gen
Convention.

J It is usefulfor participantsto compare the intent for genocide with the intent fo
crimes against humanity (see sea 6.3.2).

1 It is useful for participants to compare how genocide is different from other crin
such as persecution (see secti®3.1.7).

J  For this section, you should also refer to the case study and discuss with partici
whether there is evidence of specific intelotcommit genocide

J Itis useful to pose questions at the beginning of this section in order to highligh
main concerns for the participants and to get them thinking about what the ansy
should be.

Jd  Questions could include:

o0 What is the mental state for genocide and hawiti different from crimes agains
humanity?

o0 For genocide, one has to intend to destroy a protected group, what do we n
by the“requirement to destroy?

0 In the ICC case regarditige Sudan situation, President-Bhshir was chargec
with genocide on theébasis of alleged statements he made that he did not wi
any prisoners taken. Would such statements be sufficient to establish the ir
required for genocide? If not, what type of statements would be required
prove the specific intent?

0 Can“destructin” include cultural destruction?

0 In Cambodia, 1.7 million people were killed when the Khmer Rouge took pi
over the governmentAssuming that the majoritgf thosekilled were those who
lived in the city, or were educated, would this group of people heratected
group under the Genocide Convention?

o What means of proof can the prosecution rely upon to show that enough pe!
have been targeted to constitute a
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Hint: One of the key ways in which specific intent is provedrigugh circumstantial evidence
(see sectiorb.3.1.5. A hint for practitionerswhich ould be discussed with the participants

how the general crime base and patterns of unlawful conduct can be used to show the
intention behind the commission of the crimes wasdestroy the group. For example, if ¢
men of a military age were taeged and killed, would that be sufficient to show that the
was an intention to destroy a group, in whole or in part? If not, what additional evide

might be require@ /

6.3.1. SPECIFIC INTENT
Aperpetrator of genocide must:

1 Intendto destroy
9 inwhole or in pa
9 a protected group, as such.

Thisdolus specialjsor specific intent, makes genocide different from other crimes.

Specific intent is an element of the
crime, and requires that the perpetrato
clearly intended the result charged. |

\
Genocidal acts must be committed against a

_ person because of their membership in a
the case of genocide, the perpetrato . . .
particular group and as an incremental step in i

must intend that his or her actions wil . .
. i ) . overall objective of destroying the group.
result in the detruction, in whole or in J

part, of a protected group.

This intent turns in part othe reason a victim or victims were targeted. They must have been
targeted specifically because they were members of a protected graspstated by the ICTR
trial chamber

[Flor any of the acts charged to constitute genocide, the said acts must have
been committed against one or more persons because such person or persons
were members of a specific group, and specifically, because of their membership
in this group. Thusthe victim is singled out not by reason of his individual
identity, but rather on account of his being a member of a national, ethnical,
racial or religious group. The victim of the act is, therefore, a member of a given

"Georges A. N. Rutaganda, Case No.-8BTRT, Trial Judgement, 6 Dec. 1999, ] 59.



group selected as such, which, olately, means the victim of the crime of
genocide is the group itself and not the individual alone. The perpetration of the
act charged, therefore, extends to encompass the realization of the ulterior
purpose to destroy, in whole or in part, the group dfieh the person is only a
member®

The Court of BiH has recognised that the specific intent requirement sets genocide apart from
other crimes, and applies the same test as the ICTY when determining whether the accused has
the requisite intent! See sectio$.6.3

This specific intent has also been recognised by the Supreme Court of Croatia, although in its
statement of the specific intenthe court omitted the reference to destroying a protected group
“i n " 'PSee dectiod.7.2

Note: The Rome Statute may permit a lower levehw#ns rean that it allows for commanders

to be held liable for genocide committed by their subordinates when the commander has no real
knowledge of the crimé® However, this is yet to be tested and applied in the case law of the
ICC.

6.3.1.1.“ | NT EONMESTROY

Genocidal intent must be present at the moment the acts are committed, but does not have to
be formed prior to committing the act$.

The speific intent of genocide is not:

1 simply to harm the group or discriminate against the group, or even to commit
di scriminatory Kkillings, but rather the spe
destroy” the protected group
I the same as motivésee béow section6.3.1.3 o
{ the intent to merely dissolve a group. a¢z RSaAauUNBee Y
and biological destruction of a
“To d e snean y{the physical and biological protected group.

destruction of a protected group

8 Ibid. at 1 60.For more discussion on protext groupsseesections6.3.1.6and6.3.1.7

°Seeeg, Court of Bi H, MR07/8864stInstance Verlict, 16 @cR089, N182. X
Y“Supreme Court of the RegeudadeNa |Ka 6834017Navt 2009, pp-#i k|l usev
(available in Croatian onlynofficial translation of the quote).

' Rome Statute, Art 183ee alsS@OMMENTARY ON TREMESTATUTE OF THETERNATIONARRIMINALCOURT
OBSERVEROTESARTICLBY ARTICLEQ9 (Otto Triffterer ed., 1999).

12Aons Simba, Case No. 16t-76-A, Appeal Jdgement, 27 Nov. 2007, 1 26B6ut seeClément Kayishema

et al,, Case No. ICT¥-I-A, Appeal Judgement, 1 June 2001, T 91.

BMi |l omi r St ai0724T, Trialadwigeménip 31 July 2003, T 519.
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As held by the ICTR

Customary international law limits the definition of genocide to those acts
seeking the physical or biological destruction of all or part of the group{A]n
enterprise attacking only the cultural or sociological characteristics of a human
group in order to annihilate these elements which give that group its own
identity distinct from the rest of the community would not fall under the
definition of gemcide

Methods of material destruction of a group can include:

1 Forcible transfer (see sectior6.3.2);

Destroying a significant section of a group, such as the leadefahip;

1 The systematic destruction of the male members of part of a group which has
detrimental consequences for the physisarvival of the group as a whaie.

=

The State Court of BiH has recognised forcible transfer as a method of destroying a
protected group'® See sectior6.6.4.3

6.3.1.2. “IN WHOLE OR IN PART

To be convicted of genocide, a perpetrator must intend to destroy a protected group entirely, or
in part. As noted by the ICTappeals chamberthe intent to destroy a group

[Elven if only in part, means seeking to destra distinct part of the group as
opposed to an accumulation of isolated individuals within it. Although the
perpetrators of genocide need not seek to destroy the entire grdupthey
must view the part of the group they wish to destroy as a distincitgnthich
must be eliminated as such.

YRadi sl av Kr 98384, Appealaisdgemdh. April 2D04, | 25.

“Ibid.at 1 31, 33.

LG TIN &25.

Y NB MDA 8s.

®Court of Bi H, ChbeNoXROS24Upshimstaree Veritt,.29 July 2008, p536p.

60-61 BCSt NDIR. hst.,] 16 8 ; Mi | adi n SKXR@R2E2nHIrst instance Ceadete?29 Mty . X
2008, p. 42 (Eng. vVver sKRO5241, FirBténstance Judgementy 20 Jutly 2008 a s e No .
p. 43 (p. 45 BCS); Radomidz| 2 @asedNo-XR06/180-2, First istance Verdict, 22 April 2010, 1 547.
YRadi sl av Kr 983BA, TrialQugementyDAug. 2001, T 590V5 AINH19, 22.



Key concepts related to the requirement t hat

include:
1 A perpetrator need not intend to annihilate the entire targeted group.. n par t ”
the intention to destroy at least substantial partof the group? See also sectio.6.3.2
for a discussion about the factoexamined by the State Court of BiH to determine if
part of a group is substantial.

1 While the part of the group targeted must be substantial, it does not need to form an
important part of the groug™

1 There is no numeric threshold of victims necessary taldith genocidéz. However, the
numeric size of the targeted part of the group can help determine whether it is a
“substantial” part® of the group as a whole.

T 1t i s enough t o intend t o destroy a part
geographically, suchs a specific identity located in a particular locatidn.

9 Itis important to note that the prohibited genocidal acts must be committed against an
individualbecause ohis membership in a particular gro@md as an incremental step in
the overall objectie of destroying the group.

1 The requirement that the perpetrator intended to destroy a group in whole or in part
should not be confused with the scale of participation of an individual offender.

requ

6.3.1.3. MOTIVE VS. SPECINTENT

The personal motive of th@erpetrator may be, for example, to obtain personal economic

benefits, political advantage or some form of power. The existence of a personal motive does

not preclude the perpetrator from also having the specific intent to commit gend@itlee fact

thatan accused took “pleasure” in killings does n
such killings, as this is a matter that goes to motivafid®imilarly, evidence that an accused was

acting in the quest of a personal goal, such as vengeanceriaagain or for the elimination of

a business competitor, may explain their motivations but does not preclude a finding of specific
intent.”®

20 Kayeshima TJ  96; Ignace Bagilishema, Case NeOSIPR Trial Judgement, 7 June 2001, 1 64;

Laurent Semanza, Calde. ICTR®7-20-T, Trial Judgment, 15 May 2003, 1 316.

ZGoran Jel i s9510T, Trialadwgemaény 14 DécT1999, T1-&P.

2gemanzaTX 316; Stakid, TJ T 522.

BYNBGMAI 7197 12, 14; Ra 98360 anal Jadgeinant, 3ept.2004%7%2 No. | T
Y NBE TOA 690.

ZWS f, RIR66.6

®Goran Jel i s951DA, Afpeakledgexent, 5 July 2001, T 49.

" Ibid.at § 71.

*Kayishema, AJ 1 161.
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6.3.1.4. THE EXISTENCE ORANPOR POLI@% EVIDENCE OF INTEN

The existence of a plan or governmental policy israquired, but if there is a plan or policy that
if implemented will promote genocidal conduct, it may provide evidence of the genocidal intent
of those behind that plan or policy.

6.3.1.5. HOW DO YOU PROVE GIFIEC INTENT?

The specific intent element is difficuld prove. Direct evidence of genocidal intent is often
unavailable.

6.3.1.5.1.INFERRING SPECINTENT THROUGH CIRGIMNTIAL EVIDENCE

Specificnitent is often deduced from circumstantial
evidence including the actions and words of the
perpetrator, or from the behaviour of othersas
long as it is the only reasonable inference from the
totality of the evidenceé® In the absence of a
confession from the accused, his intent can be deduced from, for example:

The prosecution must prove beyond
reasonable doubt that the perpetrato
possessed the specific genocidal inte

1 The general context of the perpetration of other culpable acts systematically directed
against that same group, whether these acts were committed by the sansedsf or
by others®

9 Other factors such as:
o the scale of atrocities committed
0 their general nature
0 their execution in a particular region or country
o the fact of deliberately and systematically targeting victims on account of their
membership of a partular group, while excluding the members of other grgtfps
the political doctrine which gave rise to the acts referred to
the repetition of destructive and discriminatory acts
0 the perpetration of acts which violate the very foundation of the growp
considered as such by their perpetratdrs.

o O

2y N& A 225 which refers taW$ f, AJ% 48 Seesection6.3.2for a discussion of the requirement of a
manifest pattern at the ICC.

¥ seee.g, Ferdinand Nahimana, Case No. OBR1, Appeal Judgemer28 Nov. 2007, { 52&ylvestre
Gacumbitsi, Case No. IGTR64, Appeal Judgement, 7 July 209%,40—41;Y NJ AJA 84; Georges A.
N. Rutaganda, Case No. IGB3-A, Appeal Judgement, 26 May 2003, { 5885 f, AJJ X% Kayishema
and Ruzindana, AJ159.

% JeanPaul Akayesu, Case No. I@BRI-T, Trial Judgement, ept.1998, | 523.

%2 Ibid. at{ 523.

10



Based on the above, it is very helpful for prosecutors to prepare chronologies of the alleged
incidents and crimes committed in order to discern common themes and patterns from which
inferences can be drawn. Other indicia, such as uniforms worn, agetioisjitimes of attacks,
andthose who were not harmedhould also be examined.

The inferred intent underlying the crime of genocide may also be consistent with other crimes.
The prosecution must prove beyond a reasonable doubt that the perpetrator pastdahe
specific genocidal intent and not the intent of some other crime.

Specific intent is often inferred from circumstantie
evidence, such as the actions and words of the
perpetrator, or from the behaviour of others.

Evidence of specifimtent can be difficultto find. Often specific intent must be inferred from
evidence. Inthe Al Bashircase before the ICC, the court relied on several different types of
evidence in evaluating whether an accused had the requisite genocidal intentenuffior the
pre-trial chamber to issue an arrest warrant. That evidence included:

9 Official statements and public documents, which, according to the prosecution, provided
reasonable grounds to believe in the existence of a genocidal policy

1 The nature and ent of the acts of violence committed by forces against the civilian
population of the ethnic groupsThis wasdemonstrated by evidence of unbearable
conditions of life inside internal displacement camps containing the ethnic groups,
including evidencerém various intergovernmental reports and reports from NGOs such
as:

UN Security Coungil

UN High Commissioner for Human Rights

UN Office for the Coordination of Humanitarian Affairs

UNs System Standing Committee on Nutrition

UN Resident Coordinator

UN Interagency Fact Finding Mission Report

Human Rights Wat¢h

Médecins Sans Frontieresnd

International newspaper®

O O O 0O 0O 0O o o o

¥ SerombaAJl [ 176SeealsRadovan Kar a d955, Reviewdatisedndi®rents RufBuant to
Rule 61 of the Rules of Procedure and Evidehteluly 1996,  95.

% For exampleseethe Croatiana A 1 f dzés8, @uipreme Court of the Republic of Croatia, Judgment No. |
Kz 683/098 of 17 Nov. 2009, p. 8.

¥ |cC, Pratial Chamber, No. |@2/05-01/09, Decision on the Prosecution's Application fawarrant of
Arrest against Omar Hassan Ahmad Al Bashir, 4 March 2009, 141831

11
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The State Court of BiH has also inferred genocidal intent through circumstantial evidence. See
section6.6.3.4for a discussion of the test applied by the State Court of BiH to determine the
existence of genocidal intent.

Courts in Croatia have also relied on circumstantial evidence to infer theersésbf genocidal
intent, although a clear test is not apparent from the jurisprudence. See se6tibg for a
discussion and comparison of how dwcourts in Croatia have approached proving specific
intent.

6.3.1.5.2.IF SPECIFIC INTEMNNOT BE PROVED

If specific intent cannot be proved, alternative forms of liability, such as aiding and abetting,

may exist. For example, in the IGTY NXcéask & was held that in circumstances where the

accused knew of the genocidal intent of others and failed to take any action to stop troops

under his command participating in genocidal acts, his knowledge alone cannot support an

inference of specific genocibantent®® “ Genoci de i s one of t he wor st
humankind, and its gravity is reflected in the stringent requirement of specific intent.

Convictions for genocide can be entered only where that intent has been unequivocally

e s t a b I¥ilfsithhaschot 'been so established, the accused might not be convicted as a

principle perpetrator of genocide but may be convicted of having aided and abetted geridcide.

An accused could also still be convicted as a direct perpetrator of the underlying crime, or for
crimes against humanity. See sectid8.50n other forms of liability for genocide, where the
special intent is not required, and sectiérB.2, on the difference between genocide and crimes
against humanity.

6.3.1.5.3.SPECIFIC INTENT ANIPERIORESPONSIBILITY

The issue of specific intent makes chargengy accused for genocide under the superior
responsibility doctrine difficult. The issue is whether the superior himself must have the
necessary genocidal intent, or if he must merely know that

his subordinates pesessed genocidal intent. Jurisprudende he issue of specific intent

at the ICTY and ICTR seems to indicate that the superigiakes charging an accused i
does not need to have the specific genocidal intent hims¢If, 9enocide under the superior

but must have known or had reason to know that hjsresponsibility doctrine difficult
subordinates had the required specific intefit.

¥y NK A d34-144.

" Ibid. at 7 134.

* bid. at 1 134-144.

¥Seee.g, Y NETONB64752;. NBI, INYIYi doj e Bl agoijozeoT,drial Case No. | T
Judgment, 17 Jan. 200%686.

12



For example, drial chamberat the ICTR has held that an accused can be liable for genocide
under the doctrine of superior respsibility for failing to prevent or punish genocitfeThetrial
chamberheld that

[A] superior will be found to have possessed or will be imputed with the
requisitemens reasufficient to incur criminal responsibility provided that:

() the superior had actual knowledge, established through direct or
circumstantial evidence, that his subordinates were about to commit, were
committing, or had committed, a crime under the statute; or

(i) the superior possessed information providing notice bé trisk of such
offences by indicating the need for additional investigations in order to
ascertain whether such offences were about to be committed, were being
committed, or had been committed by subordinatés.

See alsdvodule 10 on superior responsibiit

The Serbian Criminal Code specifically providesdperiorresponsibility as a mode of liability
for the crime of genocide. See secti6:8.2.1

6.3.1.5.4 PROVING SPECIFICENT AND INTENT FORCHIBITED ACT
In addition to proving the specific genocidal intent, prosecutors must also prove that the

accused had the required mental state for committing the underlying prohibited act. For more
on this, see sdémn 6.3.4

6.3.1.6.“ A PROTECTED GROUP”

The Genocide Convention states that the protected group must be a:

1 Nationat

1 Bhnic The crime of genocide is directed at t
1 Racial or collective, not the individual.

i Religiousgroup, assuch.

The Conventions does not define these groups. Definitions have emerged from international
jurisprudence which has been relied upon by the Court of &iH

1 National group:* aollection of people who are perceived to share a legal bond based
on common citizenship, coupl éed with recipro

“© André Ntagerura, Case No. IGBR10A, Trial Judgement, 1 Sept. 2009, 1 694.
41 1.

Ibid.
*? Seeinfra, footnote 172andsurrounding text.
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I Ethnicgroup! a group whose members sha

GENOCIDE

" r44.1

f Racialgroupa gr oup “ bas d@aly plysical trdite oftdn édendfied with a
irrespective of° Iinguisti

geographic region,
whose members share t

1 Religious groupsa gr oup
mode of worship

The prosecution must prove either that the victi
belongs to the targeted group, or that th
perpetrator believed thatthe victim belonged to

the group?’

The prosecutiomust prove either that
the victim belongs to the targeted
group, or that the perpetrator believe
that the victim belonged to the group

It should be noted that political groups are

excluded from the definitions of targeted groups that could qualify. The killing of members of a

political group could not thus be charged as genochilg¢ may nevertheless @lify as a crime
against humanitywhich has no similar restriction.

6.3.1.7.“ AS SUCH”

The term “as such”
itself.

The harm is not the death or suffering of the individual but the physical or biological destruction

of the identifiable group.

The I CTR has stated

emphasi ses

be committed against a person based that persorfs membership in a specific group and

specifically because the person belonged to this group, such that the real victim is not merely

f
Genocide is different from the crime of
persecution, in which the perpetrator
chooses his or her victims because the
belong to a specific group but does not
necessarily seek to destroy the gpatself
\

\

=

he

t hat the term “has been

e a common |

sam

t hatitisthbgouy i cti m o

i nt

the person buf® the group it

A group cannot be defined negatively, such as

“nemer i .c\@hers & peson targets

individuals because they lack a particular
national, ethnical, racial or religious
characteristic, “the
particular groups with particular identities as
such, but simply to destroy individuals

because they lack certaimational, ethnical, racial or religious characteristits

* AkayesuTJ 1 512.
“*|bid.at ¥ 513.
5 |bid. at 7 514.
“%|bid. at 7 515.

*" Mikaeli Muhimana, Case No. IGIR1B, Trial Judgement, 28 April 2005, 1 500; Juvénal Kajelijeli, Case

No. ICTR®8-44A, Trial Judgement, 1 Dec. 2003, 1 813.

*® Muvunyj TJ 1 485.

14

nt ent



Thus, the elements of genocide must still be separately consideesdwhether each individual
group which makes up the aggregate group is itself a positively defined target group within the
terms of the Conventiof’

Genocide is different frorthe crime of persecution, in which the perpetrator chooses his or her
victims because they belong to a specific group but does not necessarily seek to destroy the
group itself*

6.3.1.7.1.JURISPRUDENCE: PREOHD GROUP CONSIIERN A CASEY-CASE BASIS

A protectedgroup may not have precisely defined boundaries, and jurisprudence indicates that
when determining whether a group is a-bprotect
case basis by reference to the objective particulars of a given social or tdstwitext, and by

the subjective perceptions of the perpetrators

ICTY and ICTR jurisprudence acknowledges that perception of the perpetrators of the crimes

may, in some circumstancebe taken into account for purposes of determining membership of

a protected group>However , an | CTR c¢ hamb edefinitiomslondisl d t ha
not enough to determine victim groups, as provided for in the Geno€iden v e r*tOthern . ”

ICTR judgments have also concluded that target groups cannot be only stiNgécdefined>®

For example, thdNahimanaappeals chambé? determined that the Tutsi ethnic group may be
regarded as a protected gr oup; id hob coestitider “Hut |
“national , et hnical, r a c i isidns obthe Germdide Gonwentisn. g r o u [
Thus, acts committed against Hutu political opponentaild not be perceived as acts of

genocide, because the victims of genocide must have been targpetealusethey belonged to a

protected group. In this example, Hutwlftical opponents could potentially be considered part

of the Tutsi ethnic group if they were subjectively perceived as such by the perpetrators or
victims; however, this fact would have to be established by the evidence. Even if the
perpetrators of the gnocide believed that eliminating Hutu political opponents was necessary

“Mi | omi r St ai{07-2d-A Appeakledgerent, 311Jdly, 20003, | 20.

000G, AN R7.

WS f, Ny XD

°>SemanzaTJ 317.

BLG I, A @5Muhimang TJ 1 500; Emmanuel Ndindabahizi, Case No-0GTR, Trial Judgemenl15
July, 2004,  468; Sylvestre Gacumbitsi, Case No-QG&R Trial Judgement, 17 June 2004,  255;
Kajelijelj TJ 1 813BagilishemaTJ | 65; Alfred Musema, Case No. {@&R3, Trial Judgement, Jan. 27
2000, 1 161RutagandaTJ 1 56.

* RutagandaTJ 1 567.

> Musema TJ 1 162See alsGemanzaTJ 317;BagilishemaTJ { 65.

*® Nahimana AJY 496.
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for the successful execution of their genocidal project against the Tutsi population, the killing of
Hutu political opponents cannot constitute acts of genocide.

The ICTRial chamter in Ndindabahizdecided that an individual whose father was German and
mother Rwandanwas perceived to be, at least in part, of Tutsi ethnicigstimony indicated
that physical traits were an important, if not decisive, indicator of ethnic identitg\randa in
1994 sincethe victim had the physical appearance of a Tutsiwas understood to be Tutsi.
Thetrial chamberalso considered that it was highly improbable the victim would have been
targeted if his Rwandan ethnicity was perceived to be Hutwa, and the victim was killed
soon after the accused had instructed that Tutsi be kifed.

6.3.2. DIFFERENCE BETWEENGCIDE AND CRIMESAANST HUMANITY

= ~ The primary difference between genocide and
Crimes against humanitgquire a crimes against humanity is the specific intent
connection to a widespread or requirement for the crime of genocide which

systematic attack directed agat any | requires the alleged perpedtor to physically
civilian populationGenocideequires | destroy a protected group. The crime against
specific genocidal intent humanity of persecution affords civilians protection
& ~ from discrimination rather than elimination. Crimes
against humanity, unlike genocide, require a
connection to a widespread or systematittack directed against any civilian populatitn.

6.3.3. NO NEXUS TO ARMEDNEZQICT OR POLICY/RIREQUIRED

Under international law, genocide can be committed in time of peace or war. Thus, a nexus to an
armed conflict is not an element of the crime. This was affirmed by the aggé&als chamber
which stated that “ ‘highdevel gerod ptahie notaequiredtineordere o f
to convict an accuse@f genocide or for the mode of liability of instigation to commit
genocide.”

The existence of a policy or plan to commit genocide is not an element of the €rime.

%" Seevanessa Thalmann, Rwandan Genocide CasBSE(KFORIOMPANION TENTERNATIONARIMINAL
JsTIcE98505, 500 (Cassese et al. ed. in chief, 2009), noting that in somd §84tcases Rwandan
courts, accused who killed Hutu political opponents were nevertheless convicted of genocide.

*® Ndindabahizi TJ 1 469 (conviction reversed on appeal on anotheug).

*See alsdCC, Prdrial Chamber, Case No. {02105-01/09, Decision on the Prosecution's Application for
a Warrant of Arrest against Omar Hassan Ahmad Al Bashir, 4 March 2009, $2090for a discussion of
the distinction between crimes aganhhumanity and the specific intent requirement for genocide.

% Siméon Nchamihigo, Case No. IQ0B163-A, Appeal Judgement, 18 March 2010, T 363.

® |bid,; See alst.aurent Semanza, Case No. KOTRO-A, Appeal Judgment, 20 May 2005280; See also
Simka, AJ 1 260.
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6.3.4. PROHIBITED ACTS

Notes for trainers:

1 Having dealt with specific intent, thearticipants now need to focus on the
underlyingprohibited acts. This section describes the underlying criminal acts
can amount to the crime of genocide, to help explain the basis for interpreting
applying he elements of the crime of genocide.

1 Ths section explains that genocide can be committed in time of peace or war
that according to the ICTY and ICTR, no policy or plan is needed. It could be us
discuss why this is the case.

J It is useful forparticipants to recognise the key jurisprudence from the ICTY ¢
ICTR.

J It is useful forparticipantsto discuss the difference between threens reaof the
underlying acts with the specific intent required to prove genocide.

1 Itis recommended to review thease study with theparticipantsto identify whether
any prohibited acts arendicated fromthe facts.

1 Useful questions to pose to thearticipantsfor this section can include:

o0 In the Sudan situation before the ICC, the prosecution has alleged that mgd
access to humanitarian aid in refugee camps could amount to inflic
conditions on the group calculated to bring about its physical destruction. Wi
such evidence be sufficient to establish the prohibited act? What other evide
could be relied upn?

o If the prosecution wishes to rely on prohibited acts other than killing, what d
the prosecution need to prove to show that the acts did or could have resulte
the destruction of the group?

Under ICLand as incorporated into the laws of BiH, Croatia and Segkiagcide means any of
the following acts committed with intent to destroy, in whole or in part, a national, ethnical,

racial or religious group, as such:

9 killing members of the group
9 causing seous bodily or mental harm to members of the group

9 deliberately inflicting on the group conditions of life calculated to bring about its physical

destruction in whole or in part
1 imposing measures intended to prevent births within the grpapd
9 forciblytransferring children of the group to another group.

17



GENOCIDE

Key concepts related to prohibited acts include:

1 Three of these prohibited acts require proof of a result: killing, causing serious bodily or
mental harm, and forcibly transferring children of the group to another group.

1 Proof of these crimes requiring results also requires evidence that the act igsalf
“substantial causeof the outcome®?

1 The other two prohibited acts do not require proof of an end result, but do require proof
of intent to deliberately inflict conditions of life calculated to bring about its physical
destruction or imposing measur@stended to prevent births within the group.

1 These prohibited acts can be acts of commission or omission.

9 Forcible transfer does not in itself constitute genocide, although it can be a method of
material destruction of the groufy This principle has beeapplied by the Court of Bif1.

Each of these acts are discussed in furtthetail below, referring to ICTY ah@TR jurisprudence
as guidance.

Note: A t the | CC, these prohibited acts must be com
ofsimlarc onduct” directed against a targeted nati ona
conduct that could itself effect the destruction of the grotis. | n t he context of” ca
initial acts of an emerging patteffiHowever, this is not a regrement under international law,

only underthe ICC Elements of Crimes

The State Court of BiH has spexifiy recognised that the prosecutor must prove thens rea
of the underlying prohibited act in addition to the specific intent required for genotidee
section6.6.3.5

6.3.4.1. “KILLINGMEMBERS OF THE GROUP

In addition to proving the specific genocidal intent, criminal liability for killing members of the
group also requires proof that the peetrator intentionally killeda member of the protected

68
group.

The killing must be intentional as opposed to resultiranT involuntary or negligent behaviour.
The killing does not necessarily have to be premeditated.

27 e j nil Del al i-9621€elt Triad JudgmentCl6 Nav. 186842¢4. | T

®y NB AINPH3L, 33.

% Seesection6.6.4.3

% 1aC Elements of Crimes, Art. 6(a).

% |cC Elements of Crimes, Art. 6.

" Seee.g, Stupar et al. 1st inst. Of 13 Jan. 2009,56, fn26 (BCSY; A (i NBsHidstd p. 45 fn25 (p. 47 fn
25 BCSY ND1stdnst.y 174, fn 93, 1194.

®® Semanza, TJ 1 319ee alsd\kayesy TJ 1 588.

L0, TINB5.
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Relying on ICTR jurisprudence, the State Court of BiH has held that killing one person can still
amount to an act of genocid®.Relying on ICTY jurisprudendke State Court of BiH has also
held that concealment of killings can also be a part of this prohibited &ee sectior6.6.4.1

6.3.4.2.“ CAUS IEROS 80DILY HARM OENTAL HARMO MEMBERS OF THE
GROUP”

Serious harm can be physical harm (physical injury) or mental harm (some mental impairment).

f Mental or physical harm does not need to be permanent or irremedi&ble.
f Serious mental harm is more thaminor or temporary impairment of mental facultié¥.
f Whether harm is “seri ohysasebas® t o be deci ded

The bodily or mental harm inflicted on members of a group must be of such a serious nature as
to threaten the groups destruction in whole or in part.

The ICTR has held that the following alisnotconstitute serious bodily or menitharm:

1 physical weakening caused by a refusal to allow refugees to get food from a banana
plantation;

9 refusing to celebrate masand

 decisions to expel employees and refugees which caused a constant state of &hxiety.

The State Court of BiH, relying CTY and ICTR
The bodily or mental harm inflicted o} jurisprudence, has found that inhuman treatment,
members of a group must be of suct}  torture, rape, sexual abuse and deportation are
serious nature as to threaten the | among the acts which may cause serious bodily or
INE dzLJQa  h@kole bliz(att.| mental injury and that the harm must be inflicted
intentionally”® See sectio.6.4.2

Note: In the Rome Statute of the IC€erious bodily or mental harm can include, but is not
limited to, acts of torture, rape, sexual violence or inhunoarlegrading treatment!

0 Seee.qg, Stupar et al. st inst., p. 54 (p. 57 BCS) and references theaek;ii NRs@ristd, p. 45 (p. 48

BCS) and references there[n;i S @I, 168indtAp544 (p. 41 BCS) and references ther¢imp1stdnst.,

19 178, 780.

"*¢ NDIstdnst. 1 180.

2 AkayesyTJ 1 502.

® SemanzaTJ 321.

" KayeshimaTJ 1 110.

> SerombaAJ 11 469 (the trial chamber’s vague reasoning may
®¢ Np1stdnst. 183185 and references therein.

"1CC Elements of Crimes, Art. 6(b).
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6.3.4.2.1.ACTS OFEXUAL VIOLENGNCLUDIN®APE

Acts of sexual violengencludingrape, can constitute genocidelmportant considerations on
considering rape and sexual violence in the context of genocide include:

1 Rape and sexual violea constituteserious
bodily and mental harm. Acts of sexual violence, including ray

1 Rape and sexual violence can be used a5 a can constitute genocide
tool by which to commit genocide, an
should not be construed as personal acts of
individual perpetrators.

9 If acts of sexual violence are committed with the intentdiestroy a group, then such
acts are acts of genocide.

1 In relation to intent, rape or sexual violence can be evidence of the intent for genocide,
depending on the circumstancesuch asvhenthe perpetratorcommits rapewith the
belief (or to ensure) thathe victim will never remarry, orthat the rapewill have such
an impact on her or the group that she will not procreate

The jurisprudence of the ICTR and ICTY with regard to rapesexqdhl violence as acts of
genocide is discussed below.

6.3.4.2.1.1JURISPRUDENCE OF [THR

Akayesuwas the first case in which it was found that rape and sexual violence, if carried out with
genocidal intent, can constitute genocide. Subsequently, Rtaganda, Musema, Gacumbitsi
and Muhimanacases all made similar findings on acts of rape and sexual violence as underlying
acts of genocide. By contrast, tHeukundoAppeal Judgement (which overturned theal
chambers conclusion thaRukund@ossessedhe requiredmens redor the rape to constitute a
genocidal act) is an example of a situation wh#re appeals lsamber was not satisfied that
sexual violence constitutes genocide.

As stated aboveAkayesuwas the first accused to be convicted for gewagipartly based on
charges of rape and sexual violeriééle was found responsible for the numerous incidents of
rape that occurred on or near the premises of the bureau communal of Taba, where he was
bourgmestre With regard to rape and sexual violendeg thamber underscored that these acts:

[Clonstitute genocide in the same way as any other act as long as they were
committed with the specific intent to destroy, in whole or in part, a particular
group, targeted as such. Indeed, rape and sexual violeadaicly constitute
infliction of serious bodily and mental harm on the victims, and are évenfe

of the worst ways of inflicting harm on the victim as he or she suffers both

8 AkayesuTJ, Verdict.
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bodily and mental harm* ..These rapes resulted in physical and psycholbgica
destruction of Tutsi women, their families and their communities. Sexual
violence was an integral part of the process of destruction, specifically targeting
Tutsi women and specifically contributing to their destruction and to the
destruction of the Tutisgroup as a whol&

To infer thatAkayesupossessed the required genocidal intent in relation to the rapestia¢
chamber relied on the following factual circumstances:

1 The rape of Tutsi women wasystematicand wasperpetrated against all Tutsi wome
and solely against therfa Tutsi woman, married to a Hutu, was not raped because her
ethnic background was unknown)

1 The Tutsi women were presented as sexual objeasspart of the propaganda campaign
geared to mobilizing the Hutu against the Tutséfore being raped and killed, three
women were forced to undress and ordered

t

the thighs of Tut si women"” ; the I nteraham
wo men, sai d “1l et us now saea Weatl sthekeagi o

occasion,Akayesuhimself, speaking to the Interahamwe who were committing the

rapes, said to them" dadn ever ask again what a Tut si

sexualized representation of ethnic identity illustrates that Tutsimen were subjected

to sexual violence because they were Tutsi

the process of destruction of the Tutsi growqlestruction of the spirit, of the will to
| i ve, and of |l i fe itself?”

1 In most cases, theapesof Tutsi women in Taba, wemcompanied with the intent to
kill those women many rapes were perpetrated near mass graves where the women
were taken to be killed; peasants and men could take away captured Tutsi women with
the promise that they would beotlected later to be executed; following an act of gang
rape,Akayesss ai d “
of rape and sexual violence clearly reflected the determination to make Tutsi women
suffer and to mutilate then even before killing them. Therefore the intent was to
destroy the Tutsi group while inflicting acute suffering on its members in the prétess.

The Rutagandacase was the second case in which
rape and other forms of sexual violence (which
occurred during the forced diversion of refugees to
Nyanza, and dung the massacre which took place in
Nyanza) formed part of the genocide convictfn.
Although these acts of rape and sexual violence were

Although these acts of rape and
sexual violence wensot included in
the indictmentthe Chamber
nevertheles took them into accoun
in determining the acts that forme:

the actus reus of the genocide
\ -

bid., § 731.
8 bid, 7 732733.
8 RutagandaTJ {1 306303, 390.
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GENOCIDE

not included in the indictment the Chamber nevertheless took them into account in
determining the acts that formedhe actus reusof the genocidé® In determining whether
Rutagandapossessed genocidal intent, the Chamber assessed all the underlying acts of the
genocide togetheP! It did not make any specific determination on genocidal intent in relation to
the rapes or sexual violence.

In the Musemacase, only one incident of rape formed part of the genocide conviction. It

concerned the rape of a young Tutsi woman called Nyiramiygiuring the attack on Muyira

Hill % In deciding thaMusemapossessed genocidal intent in relation to this rape, thamber

took into account the fact that acts of serious bodily and mental harm, including rape and other

forms of sexual violence, wereften accompanied by humiliating utteranceshe chamber

considered these utterances to lear indications that the intention underlying each specific

act was to destroy the Tutsi group as a whole. Specifically in relation to this incident, the
chambertook the example oMusemad ec | ar i ng, before raping Nyiram
Tutsis wildl end today’”. Because the acts of rap
particular, and specifically contributed to their destruction and therefore thfathe Tutsi group

as such, those acts were an integral part of the plan conceived to destroy the Tutsi group. This
assumption was corroborated by a witnesgho testified that Nyiramusugi, who was left for

dead after she was raped, had indeed been &illei n a way, because “what t
wor se t h ¥ moweveraan hihe basis of additional evidence on appé@ appeals

chamber concluded that there was a reasonable doubt adltesemas responsibility for the

rape of Nyiramusudi’ The genocid conviction was nevertheless affirm&tsince it was

supported by a number of other genocidal acts.

Following Musema, rape and sexual violence were
found to be underlying acts of genocide in the
Gacumbitsi case® The accused drove around

announcing by megaphone that Tutsi women should

To infer the genocidal intent of tk?
accused in relation to the rapes, t
| KIF' YO SN O2yaARS
actions and utterances (inciting th

_ _ be raped and sexually degraded
Hutu tokill the Tutsi), and .
. L always refused to sleep with Hutu should be raped and
specifically his instigations to rap ; . . .
_ _ sticks placed in their genitals
Tutsi women and girls . .
\_ Jshouldbeklled in an atrocious manne

these statements, such rapes were carried out,

¥ Georges A. N. Rutaganda, Case No.-B5T3, Indictment, 1 1516 and 11 1516 of thesupporting
documentation.

# RutagandaTJ 1 390, 30301.

® Ibid., 1 397401.

8 Musema TJ 11 84862, 907908; Alfred Musema, Case No. IGHRL-I, Indictment, { 4.10.

% Musema TJ 1 933.

¥ Musema,AJ 11 178194.

% |bid., Disposition.

% Gacumbitsi TIJ ] 293, 321333.
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including by inserting sticks in the victsngenitals causing the death of some victims. The
Chamber found that these rapes were a direct consequence of the statenteate®
Gacumbitsiwas found responsible for genocide by instigating the rape of Tutsi women and
girls®* To infer the genocidal intent of the accused in relation to the rapes, the Chamber
considered Gacumbitd® actions and utterances (inciting the Hutu &ill the Tutsi), and
specifically his instigations to rape Tutsi women and girls on 17 April®$994.

In the Muhimanacase, various acts of rape and sexual violence also formed pittifiinana@
conviction for genocidé® Muhimana participated in various a#icks, whereby he killed and
caused serious bodily or mental harm to members of the Tutsi group, including by raping
numerous Tutsi women or women whom he believed to be Tutsi, and by abetting others who
raped womerr? To inferMuhimana® genocidal intent irrelation to the rapes and other acts of
sexual violence, therial chamberrelied on the following:

1 during the attacksMuhimana targeted Tutsi civilians by shooting and rapingutsi
victims. He also raped a younblutu girl, whom he believed to b&utsi but later
apologised to her when he was informed that she \Masu;

9 during the course of some of the attacks and rapgdshimanaspecifically referredo
the Tutsiethnic identity of his victim&

However, Muhimana? conviction for the rapes of two womeim his house was reversed on
appeal. Theappeals chamber was convinced that the two women were indeed raped in
Muhimana® house, but it was not persuaded that theial chamber acted reasonably in
determining that it wasMuhimanawho raped the two womenrather than another person
present in the housé

The most recent case with regard to sexual violence as genocide, Rutendocase.Rukundo

was convicted by therial chamberof genocide by causing serious mental harm to witness CCH,
a young Tutsi wormn, when he sexually assaulted her towards the end of May 1994 at the Saint
Leon Minor Seminary. Thetrial chamberinferred Rukund@ genocidal intent in relation to this
incident, from:

% bid. at 1 198, 206228.

*!Ibid. at 11 292293.

% |bid. at { 259260.

*Muhimang TJY 513, 519, 563.

*Ibid., 1 513.

* |bid.at § 517.

% Mikaeli Muhimana, Case No. IGIR1-A, Appeal Judgement, 21 May 2007, 4853.

% Rukundo arrived to store some items in a room there, when witness CCH introduced herself to
Rukundo, and asked him if he could hide her. Rukundo responded that he could not help her, and said that
her entire family had to be killed because her relativesvemlnyenzi Nevertheless, withess CCH assisted
him in carrying some items to his room, in the hope that he would change his mind and hide her. While in
the room, Rukundo locked the door, and subsequently tried to have sexual intercourse with withess CCH,
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91 the general context of mass violence against the Tutsi in Gitanameiectureand in

Kabgayi;
1 specificallyRukund@ assertion, prior to the incident, that withess CEH “ ent i r e f ami |
had to be killed *or assisting the Inyenzi?”

In reviewing thetrial chambers finding, the appeals chamber recalled that, while evidence
concerning the wuse of expressions such as “Iny
establish genocidal intent, inferences drawn frarimcumstantialevidence must be the only

reasonable inference available.

Theappealschamber, Judge Pocar dissenting, al so consider
vi ol ence” trialicharebdrwas jnsufficheet to justify a finding of genocidal intent with
respect to this incident. Theppeals chamber considered that the crime concerdewas
“qual it at iévram the ottiar &cts efr genodide perpetrated BRukundo because it
appears to have been unplanned and spontaneous (for other actsriddechamberrelied on

the systematic, repeated searches for Tigtsdn the basis of idgity cards or lists, and the
subsequent killing or assault of those individuals removed, to infer genocidal intent). In this
context, the appeals chamber found that this act could reasonably be construed as an
“oppor t unéithatwas notcacconmpanied by the specific intent to commit genocide.
Therefore, theappealschamber held thatRukund@® sexual assault, while taking place during a
genocide, was not necessarily a part of the genocide itself. Consequentlgppealschamkber

held that it was not established that the only reasonable inference available from the evidence
was thatRukundopossessed genaocidal intent in relation to the sexual assault of withess CCH.
Accordingly, theappeals chamber reversed Rukund@ conviction for genocide, in part, for
causing serious mental harm to Witness CTH.

Trainers should also refer participants to the partially dissenting opinion, Judge Pocar explains
why he disagrees with this reasoning and the conclusion ofrthjerity of the appealschamber
with regards to this holding®

Judge Pocar considers tHaukund@® assault of withess CCH is of similar gravity and fits squarely
within the larger context of violence targeting Tussin the area, as well as his own pattern of
genocidal conductHe emphasised that the jurisprudence does not require (as the majority
suggested) that the crime fits into a pattern of identical criminal conduct. Rather, a perpesrator

but she resisted. Rukundo then gave up trying to have intercourse, but rubbed himself against her until he
ejaculated. Emmanuel Rukundo, Case No.{TIFR-T, Trial Judgement, Feb 27, 2009, 11 -373.

*Ibid. at 1 574576.

*|bid. at 11 236-238.

% Kurarac et al, AJ 1 153See als@acumbitsiAJ 1 103.
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genoci dal i ntent may rather be inferred, mo
systematically dir ec'mdumalgdge Pocartcontluted thata me gr ou p

Rukundo knew the victim, was aware that she was a refugee, and suggested that

her entire family had to be killed because one of her relatives assisted the

“Inyenzi . s EVidence reasonably demonstrates Rukusdmens rea in
particular in the context of “mass Vviolence
as the specific evidence of his role in the repeated abductions and killings of

Tutsis from the Saint Leon Minoe$ni n & y . ”

6.3.4.2.1.2JURISPRUDENCE OF THY

In contrast to the ICTR, to date, the ICTY has not entered any convictions for genocide based on
sexual violence. The issue will arise in the pending caskarafizit™ & a t | ' where rape

and other acts of sexual violence (which occurred in detention facilities in numerous
municipalities) are charged as underlying acts of genocide.

However, although so far there are no explicit findings of an ICTY chamber qualifying aces of rap
and sexual violence as underlying acts of genocide, ICTY case law confirms the theoretical
possibility of this outcomé&®®

Further support for the theoretical possibility of genocide based on sexual violence is found in
obiter dictain the C dzNXzyjudderhedt:

The prosecution of rape is explicitly provided for in Article 5 of the Statute of the
International Tribunal as a crime against humanity. Rape may also amoprit to

an act of genocide (art. 4 Statute), if the requisite elements are met, and may be
prosecuted accordingl{®

In subsequent cases such fadi ' ahd. NI %/ thefrialchamber speci fied t he

serious bodily or ment al har m” , as an el ement
mean, inter alia acts of sexual violence incind rape. In theY NJ 2 dag2ythe]indictment
charged sexual violence as an underlying act ¢

191 Emmanuel Rukundo, Case No. KOIRO-A, Appeal Judgement, Partially dissenting opinion of Judge

Pocar, Oct. 20, 2010, 1 111.

192 hid., Partially dissenting opinion of Judge Pocar, ¥ 12.

WRpadovan Karadd%bd, P€Casec Nap lodictent, MaQctk 20D, | 40 (b) and
(c).

“Ratko Ml adi-gb92Ca®PeobecutiTon’s Second Amended | ndi
(c).

1% g5ee, e.gY I NI ROA & Reviewaof tie Rdiciments Pursuant to Rule 61 of the Rules of Procedure
and Evidence, 11 July 1990 62, 64, 94.

®Ant o Fur und 295171;T, TG Jidgmevtp 10 Dec.TLO98, 7R.

076G |, TIMELG.

18 " NS I, 79 A650.
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har m” , and for “inflicting on
Although so far there are no explici} jife calculated to bring about their physical
findings of an ICTY chamber qualify’} d e s t r 4% Hoivever,”y NI 2 wad yiidally not

acts of rape and sexual violence a | convicted for genocide due to insufficient evidence
underlying acts ofjenocide, ICTY casf  of genocidal intent*

law confirms the theoretal possibility

of this outcome. See alsosections 7.2.2.2.8in Module 7, Crimes

~ 4 against humanityjand 8.4.2.3(in Module 8, on War
crimes) for a discussion ipeas a crime against humanity or war crime

6.3.4.3. “DELIBERATELY INFINGTICONDITIONS OF B.IEALCULATED TO ERIN
ABOUT ITS PHYSICASDRUCTIONN WHOLE OR I N PART”

This refers to “the methods of destruction by w
the members of the group, but which, ultimatelye e k t hei r phiy'si cal destruct

Such nethods of destructiortan include

subjecting the group to a subsistence diet

systematic expulsion from homges

denial of the right to medical services

creation of circumstances that would lead to a slow deathch as lack of proper
housing, clothing and hygiene or excessive work or physical exgtfiand

T rape!s

= =4 =4 =4

Note: Conflict situations often lead to circumstances where the civilian population has
inadequate food, water, accommodation or medical assistancaablshing that these
conditions were purposefully created in order to meet the required legal standard can be
difficult.

For example, one ICTR chamber has held that although victims were deprived of food, water and
adequate sanitary and medical facilgiethese deprivationsvere not deliberately created with

Y Kr aj&BhaikChde NolT-00-39 & 46PT,Amended Consolidated Indictment, 17 (b) and (c);
Momci | o Kr aj i-0989TKTrial JGdgement, B7Sept. R2ODG3P.

"9The chamber found that some of the crimes, including some instances of cruel or inhumane treatment,
such asacts of rape and sexual violence, met the requirements ofatteis reudor genocide. However,

the chamber did not find that any of these acts were committed with the necessary genocidal intent. In
order to establish themens rea the chamber had consided the surrounding circumstances, including
words uttered by the perpetrators and other persons at the scene of the crime and official reports on the
crimes, but considering the evidence as a whole, the chamber could not make a conclusive finding that
anyacts were committed with the required genocidal inteMtNJ 2 XJ§¥ %125, 800, 867, 869.

1 AkayesyTJ 1 505.

12 |hid. at 19 5056; RutagandaTJ 1 51; NX I, TON§691692.; ICC Elements of Crimes, Art. 6(c).

3 Clément Kayishema et al., Case No. {85 RT, Trial Judgement (Reasons), 21 May, 1999,14-116.
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an intention to bring about their destruction and were not of sufficient length or scale to bring
about their destruction™

6.3.4.4. “MEASURES INTENDEDPREVENT BIRTW$ THI N THE GROUP”

Measures intended tprevent birthsinclude:

rape
sexual mutilation Rape can be a measure intended to preven
the practice of sterilisation births when the victim later refuses to procreal

1
1
1
1 forced birth controj

9 separation of the sexes

9 prohibition of marriages

9 impregnation of a woman to deprive group identignd
1 mental measures.

The ICTR has held, for example:

In patriarchal societies, where membership of a group is determined by the
identity of a father, an example of a measure intended to prevent birtheiwi
group is the case where, during rape, a woman of the said group is deliberately
impregnated by a man of another group, with the intent to have her give birth
to a child who will consequently not belong to its mottsegroup**

Rape canbeameasuretire nded t o prevent Dbirths “when the g
to procreate, in the same way that members of a group can be led, through threats or trauma,
not to pfPocreate.”

6.3.4.5. “FORCIBLY TRANSFERRINILDREN OF THEOGR TO ANOTHER GROUP
There is ttle international jurisprudence on this prohibited adthe objective of this offence is

not only to sanction a direct act of forcible physical transfer, but also to sanction acts of threats
or trauma which would lead to the forcible transfer of childfesm one group to anothet’

Important points to consider include:

9 This is the onhactus reusvhich does not lead to physical or biological destructiand
thus is at odds with other prohibited acts

114 Akayesy TJ 548.

1% |bid. at  507.

118 hid. at 9 507-8.

7 Akayesy TJ § 509KayishemaTJ § 118RutagandaTJ 7 53.
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9 It alone, as an act without any of the other enumerated acts, does not lead to the
physical or biological destruction of the group.
91 In other words, the group is not eliminated.

Note: The ICC Elements of Crimes provides some additional elements axthighich seem to
differ from the standard at théCTY antiCTRKey points on this difference include:

1 Atthe ICC, the perpetrator must forcibly transfer one or more persons.

T Although the |1 CC includes a defi foicedron of
coercion, such as that caused by fear of violence, duress, detention, psychological
oppression or abuse of power, against such person or persons or another person, or by

taking advantage of a coercive emprviustonment

have actually occurregnot just would have occurreéin order to prove this prohibited
act!®

1 The ICC also adds that the persons transferred must have been under the age of
eighteen, and that the perpetrator knew they were under eighté&n.

6.3.5. FORMS OF PARTRATION

Notes for trainers:

U Once theparticipantsare familiar with the specific intent requirements and tt
prohibited acts, they should be introduced to the forms of participation.

This section deals with the ways in which an accused can commit genocide.
Participantsshould be referred to the case study to identify the applicable for
of participation that are evident from the facts.

U Questions to be asked to prompt discussion can include:

What is the difference between a principle perpetrator and an accompli
Shoudl the requisite intent be different?

o Can superiors be charged for the genocidal acts committed by t
subordinates? What evidence would be required to prove that the superior is
responsible for the commission of genocide?

U Participantsshould also beencouraged to consider the ways in which genoci
can be charged and some key considerations are outlined in this section.

U Hint: Prosecutors may charge an accused with more than one forn
participation, which can provide the prosecution with an alteivatset of
charges in the event that one or the other forms of participation cannot
proved on the evidence. For examplen accused can be charged with bo
committing genocide as a principle perpetrator and with complicity in genocid

118|CC Elements of Crimes, Art. 6(3)(2).
9|cC Elements of Crimes, Art. 6(e)@)
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Article 3 of the Genocide Convention prohibits the following forms of participation in and crimes
of genocide:

Genocide

Conspiracy to commit genocigle

Direct and public incitement to commit genocide
Attempt to commit genocideand

Complicity ingenocide.

= =4 =4 4 A

There is some debate as to whether these are all crimesf or A accused does not have to
modes of liability or participatiorf.’ commit an underlying crime witt
his own hands to be convicted «

Under SFRY Criminal Coderticle 141, there were committing genocide.

additional modes of liability for genocide in addition t

directly perpetrating and ordering genocide. These

included liability for organising a group for the purpose of committing genocide, becoming a
member of such groupand instigaing the commission of genocide. See sectdnl

These modes of liability are also criminalised in the BiH Criminal Code (see $e@tipnthe
Croatian Criminal Code (see sectiii.4.1), and the Serbian Criminal Code (see sedi@&).
The Serbian Criminal Code is the only code that also specifically cringnadisspiracy with
another to commit genocide.

6.3.5.1. COMMISSION

Commissiorof the crimerequires perpetration of one of the prohibited acts with the required
specific intent.

. L ' - 5 “Committing” genocide is
al2YYAUUAYSe FSY 2L ang physical perpetration; other acts ar

direct and physical perpetration; othell - ¢qnstityte direct participation in thectus reusof
acts can constitute direct participation | o crime

the actus reus of the crime.
S ¢

The question of whether an accused acts with his
own hands when killing people is not the only relevant criterion. For exanapldCTR trial
chamber interpreted “commi s s iamatcusedhat petsenally e r y
and closely supervised a massacre and participated in it by separating those to be killed on the

1295ege.g, Florian Jessbergdncitement to Commit Genocigd® THEOXFORIOMPANION TENTERNATIONAL

QRIMINALUSTICPP. 3734 (Casseset al., ed. in chief, 2009) (stiag that unlike instigation, incitement is a
crime, not a mode of participation).
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basi s of ethnicity has been convicted of “comr
personally kill anyon&*

6.3.5.2. CONSPIRACY TO COMMBENOCIDE

The e¢ime of conspiracy to commit genocide, like direct and public incitement and attempt to
commit genocide, is an inchoate crimender the common law approach adopted by the
Genocide Convention and the ICTY and ICTR

An i ncho atcrame fofm€l e nicne c(i“vi | | av
is consummated simply by the use of a means or
agreement between two or more process calcated to produce a harmful effect,
individuals to commit the crime. LIS 1} jrrespective ofwhether that effect is produced.
act or process of conspiracy itself that Thus, an inchoate crime penalises the
L punishable, not its result. ) commission of certain acts capable of
constituting a step in the commission of another

crime, even if that crime is not in fact comneitt?>

Conspiracy to commit genocide is ar

Accordingly, conspiracy to commit genocide is an agreement between two or more individuals
to commit the crime'? It is the act or process of conspiracy itself that is punishable and not its
result’®* Conspiracy to commit genocide is punishable evétrféils to produce a result, that is,
even if the substantive offence, in this case genocide, has not actually been perpéfrated.

Note: Article 25(3) of the Rome Statutdefines conspirace s “t he commi ssi on or
commission of such a crime by aogp of persons acting with a common purpbsé his

definition applies to genocide as well as other Rome Statute crimes, and thus at the ICC,
conspiracy to commit genocide is not an inchoate crime.

Conspiracy to commit genocide can be inferred from coordinated actions by individuals who
have a common purpose and are acting within a unified framework.

A formal or informal coalition can constitut

such a framework so long ahose acting Conspiracy to commit genocide is punisha
within the coalition are aware of its existence, even if itfails to produce a result
their participation in it, and its role in

2L Gacumbitsi TJ 11 591. However, the level of inclusiveness found by the court in Gacumbitsi may not

be found in every cas&ee als@erombaAJ 11 1612, 1713.

22 Nahimana, AJ 1 720.

123 |bid. at 1 894 citingMusema TJ 7 191.

2*Musema TJ 193 (accused cannot be convicted of both genocide and conspiracy to commit genocide);
Ferdinand Nahimana, Case No. I@6R 1, Trial Judgement, 3 Dec. 2003, 1 1043 (accused can be
convicted of both genocide and conspiracy to commit genocide).

**Musema TJ 1 194.
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furtherance of their common purposg®

Conspiracy can be inferred on the basis of personal collaboratitre@ccused and interaction
among institutons within their control, but also on the basis of the accused attending and
speaking at meetings, planning, leading and participating in attacks against the targeted group

The qualifiers " ce+eferdngtodhedactom of @ group af mividaalseas ”

evidence of an agreementar e | mport ant as these words are
distinguishes conspiracy fronconscious parallelismi.e. similarity of conduct which is
associated with the c¢c®ncept guilty by associat

The Serbian Crimal Code is the only code that also specifically criminalises conspiracy with
another to commit genocide (see secti6r8.2).

6.3.5.3. DIRECT AND PUBLICINEMENT TO COMMIENBDCIDE
Direct and public incitement to commit genocideme consists of:

[Dlirectly provoking the perpetrator(s) to commit genocide, whethirough
speeches, shouting or threats uttered in public places or at public gatherings, or
through the sale or dissemination, or offer for sale or display of written material
or printed matter in public places or at public gatherings, or through the public
display of placards or posters, or through any other means of audiovisual
communication?®

A few key points about direct and public incitement to commit genocide are discussed below,
including:

The incitement must be both public and direct

There is no ne@to prove expected resylt

Mens rea for incitement to commit genocigend the

Difference between instigation, and public and direct incitement

=A =4 =4 =

The incitement must be both public and direct

9 Direct incitement to commit genocide assumes that the speach direct appeal to
commit a genocidal act

126 SeeNahimana TJ 1055;Nahimana AJ] 897;Eliézer Niyitege, Case No. |GRL4-T, Trial
Judgement, 16 May 2003, 1 429.

*"Nahimana AJY 897.

128 Akayesy TJ 1 559.
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9 Directnessnust be judged on a cad®-case basis in order to determine whether the
persons for whom the message was intended immediately grasped the implication of
what was being saitf?

1 In some contextsaulture, including the nuances tédnguage, should be considered in
determining what constitutes direct and public incitement to commit genocide. For this
reason, it may be helpful to examine how a speech was understood by its intended
audience in order taletermine its true message.

1 Incitement may be implicit but nonetheless direct.

There is p need to prove expected result

1 A person can still be liable for direct and public incitement to commit genocide even
where such incitement failed to produce thesult—or attempt at the result—expected
by the perpetrator.

1 However where such a causal relationship between the incitement and any genocidal
acts existsit is evidence that the incitement was intended to have that effétt.

Mens rea

 Themensreaofinct e ment i s that the perpetrator inter
particular state of mind necessary to commit such a crime in the mind of the person(s)
he is so engagirig™

The dfference between instigation, and public and direct incitement

9 Instigation is a mode of responsibility; criminal responsibility follows only if the
instigation in fact substantially contributed to the crime.

1 By contrast, direct and public incitement to commit genocide is itself a crime, and it is
not necessary to deonstrate that it in fact substantially contributed to the commission
of acts of genocide.

1 The second difference is that incitement to commit genocide must have been direct and
public, whereas instigation need not bE.

6.3.5.4. ATTEMPT TO COMMITNGECIDE

The crimeof attempt to commit genocide, like the crime of direct and public incitement to
commit genocide, is an inchoate offenta.

129 seeNahimana AJ 1 700Akayesu THY 557-8; Niyitegeka TJY 431.

130Akayesu TJ 1 562Nahimana TJ 1015, 1029. The line between aiding and abetting and incitement
of an actual genocidal act is blurred.

13! K ajelijelj TJ 1 854.

132Nahimana AJY 6789.
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It has not been charged or adjudicated at the IGTICTR.

Instead of a charge of attempt, like attempted murder, alternative éfes such as violence to
life or inhumane acts can be charggd.

6.3.5.5. COMPLICITY TO COMMIENOCIDE

Complicity encompasses aiding ancd| Complicity to commit genocide refers to all acts of
abetting genocide as a form of assisance or encouragement that have
individual criminal responsibility. substantially contributed to, or have had a
substantial effect on, the completion of the crime

of genocide'®

Practical assistance can include identifying people belonging to the group to be killed,
transporting victims to eecution sites, and providing forces, ammunition and logistical support
to the executioners®

A person cannot be convicted of both genocamied complicity in genocide in respect of the
same act because he cannot be both the principal perpetrator and adamenat the same
time.*%

The State Court of BiH has recognised accessory liability as a form of complicity for the crime of
genocide where the accused was aware of the genocidal intent of the perpetrator but did not
share the intent® See sectior6.6.5.3

Croatian Criminal Codarticle 187(b) also criminalises being an accessory to gendti@ee
section6.7.4.3

6.3.5.5.1.COMPLICITY CAN ENGNES AIDING AND ABENIG GENOCIDE

Due in part to the vagueness and ambiguity
confusion between complicity toommit genocide and aiding and abetting genocide.

% bid. at 7 720.

¥SeeMi t ar Vasi | j-9882iTdlrial JGdgraeat, 28 Nav. 2007, 11 114, 239.

¥ SemanzaTJy 395.

¥ Elizaphan Ntakirutimana et al., Case No. {G&R0-T and ICTR6-17-T, Trial Judgement, 21 Feb. 2003,
19 789, 791, 829.

37 Akayesy TJ 11 532, 70Mlusema TJ  175Nahimana TJY 1056.

8 Stupar et al. 2nd inst. of 9 Sept. 2009, 11 5871, 573.

¥ This article relates not only to the crime of genocide, but also to other criminal offences against the
values protected by interational law referred to in the Criminal Code.
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The ICTYappeals chamberhas dealt with the

relationship between complicity in genocide and

aiding and abetting genocide as a form of individual

criminal responsibility. Thappeals chambeheld

that the terms “complicity” a
encompass conduct that is broader than that of aiding and abetting genocide. Thus, complicity
encompasses aiding and abetting genocide as a form of individual criminal resporéhbility.

Complicityencompasses aiding and
abetting genocide as a form of
individual criminal responsibility

The Y NEappedals chambeheld that when complicity in genocide is charged for conduct
broader than aiding and abetting, proof that the accomplice had the spéciénot to destroy a
protected group is required*

6.3.6. ICTR JUDICIAL NOTI@EGENOCIDE

The ICTR may take judicial notice of facts of common knowledge pursuant to ICRRIERPE
94(A), meaning that if a fact qual ibdrshallmotas a “ f ¢
require proof of said fact.

“Common knowledge” encompasses facts that are n
commonly accepted or universally known facts including general facts of history or geography,

or the laws of naturé?? Factsthat are taken judicial notice do not require proitfdoes not

remove, for example, the need to link the accused to the genocide, or to prove his specific

intent*®),

The ICTR now takes judicial notice of the following facts:
1 the existence of Twa, Tutsi ardutu as protected groups falling under the Genocide
Convention

1 between 6 April 1994 and 17 July 1994, there was a genocide in Rwanda against the
Tutsi ethnic group?

6.3.7. CHARGING GENOCIDE

10y N AITA389; See alsElizaphan Ntakirutimana et al., Case No. F9FRO-A and ICTRE-17-A,

Appeals Judgement, 13 Dec. 200487L.

1y NJ A 1312; ButseeSemanzaT X 394-5 (there is no material distinction between complicity in

genocide and the broad definition accorded to aiding and abettingntkas reaequirement for

complicity to commit genocide mirrors thdat for aiding
intentionally and with the awareness that he was contributing to the crime of genocide, including all its

mat er i al KuseamaEMtl&3AkayesyTJ 11 53%545; Ntakirutimana et al. AJ 1 364Y N& AJA o

1 140.

2 SemanzaAJ 1 194.

“31bid. at 11 191-2.

““Karemera AC Decision on Prosecutor’s Interlocut ory Appe
2006, 11 25, 33838; SemanzaAJ  192; Protais Zigiranyirazo, Case No-0ZRT, Trial Judgement, 18

Dec. 2008, 1 10.
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Some key considerations when charging genocide include:

1 An accusedauld be charged with participating ithe commission of genocide in more
than one form, as long as each form of alleged criminal responsibility relates to different
underlying acts® For example, an accusedutd be charged as a direct participant and
as a accomplice.

1 Ethnic cleansing can be charged as genocide as long as it can be shown that the intent of
the cleansing campaign was the destruction of the grodithough the crine base for
genocide, war crimesnd crimes against humanity might overlap witie prohibited
genocidal acts, the specific elements of genocide must be established to convict an
accused of genocide.

1 An accused can be convicted of genocide, war crimes and crimes against humanity for
the same underlying acts, but the sentence mustiedf the overall conduct of the
accused:®

f  Genocide can be charged underJaint Criminal EnterpriselCE theory of liability**’
Given that the specific intent can be inferred from circumstantial evidence, an accused
can be charged for genocide under JCIbRag as the facts from which the state of mind
is to be inferred are pleaded® SeeModule 9 for a discussion GICE.

6.3.8. ICC

As discussed above, the ICC adopheticle 2 of the Genocide Conventiaas its definition of

genocide However, it is nable that the drafters of the ICC Statute did mi¢ctto include the

terms ofArticle 3 of the Genocide Convention which sets out five acts of participation. Instead,

the forms of participation which attract individual criminal responsibility for thfsrude are the

same as those set out for all other offences under the ICC Statute and enumer#gtien25

(“I'ndi vidual criminal r e s Puticte 25(3a).Mdrebver,Ayticleo f  t h e
33(2) establishes that superior orders carveebe adefenceto this crime.

15 Akayesy TJ § 532; Jeaiambanda, Case No. IGIR23-T, Trial Judgment, 4 Sept. 19984((4).
“z7ejnil Del al i-9621At Appesl Judgmeng 80e-ebN2OGT 412 F413;Y NE AIND
216-233.

“see e.g, Rados | av Br-2986) Decision QhaterlecutddyoAppeadl, AC, 19 March 2004,
5.

8 Simba AJ 1 264; £ | (A) A219.
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6.4. REGIONAL LAW AND J8PRRUDENCE

Notes for trainers:

U TheModule now shifts to focus on the national laws of BiH, Croatia and Se
However, it is not recommended to discuss the regional sections in isol:
while trainingwith this Module. For thatreason, cross referenceshould be
made betweenthe international sectionand the main regional laws anc
developments. The sections that follow provide a basis for mordepth
discussion about the national laws with practitioners who will be implemen
them in their domestic courts.

U0 As the SFRY Criminal Code is still relevant to the crime of genocide
important to start with the provisions in this code and fparticipants to
discuss the relevance and applicability of thpsevisions.

U Trainers shuld bear in mind thaModule 5 provides an irdepth overview of
the way in which international law is incorporated within the national laws.
this reason, such issues are not dealt with in detail in this section of
Module, and it would be mast hpful to have trainedviodule 5 in advanceof
Modules that deal with substantive crimes.

U After the section on the SFRY Criminal Code,Mbeule deals with the laws
applicable in BiH, Croatia and Serbia in separate sections s@ahiédipants
from any of hese countries need only focus on their jurisdiction. Whe
available, the most relevant jurisprudence has also been cigadticipants
should be encouraged to use their own cases to discuss the application ¢
laws and procedures being taught.

U Tip to trainers: One effectiveethod to engagehe participantsis to ask them
to analyse one of the most important cases that has occurred in their domu
jurisdiction. Some cases have been cited below, but others may be raise
the participantsthemselves or provided by the trainers.
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6.5. SFRYCRIMINAL CODE

The SFRY Criminal Cderiminalisedgenocide. These provisions are included here to provide
trainers andparticipantswith the status of the law before the creation of the criminal codes of
BiH, Croatia and Serbia. These sections can provide a comparative example of the relevant
genocide codes and could provide the basis for prosecution of genocide in some jurisdictions.

6.5.1. DEFINITION OF GENDEI

Article 141 of the SFRY Criminal Codérdsl the crime of genocide similar to the ICTY/ICTR and
the Genocide Convention. See the text i@tow.

6.5.2. MODES OF LIABILITY

In addition to the modes of liability included Article 141, ordeing or committing,Article 145
criminalised

9 organisinga group for thepurpose of committing genocide;
1 becoming a member of such a growamd
1 instigatingthe commission of genocide and war crimes.

See section6.3.5.3 on the relationship between instigating genocide and direct and public
incitement of genocide as approached by the ICTY.Nedule 9 for more information on
modes of liability.

SFRY Criminal Code
Article 141

Whoever, with the intention of destroying a national, ethnic, racial or religious group
whole or in part, orders the commissiafi killings or the inflicting of serious bodily injuries
or serious disturbance of physical or mental health of the group members, or a forcil

dislocation of the population, or that the group be inflicted conditions of life calculated t
bring about itsphysical destruction in whole or in part, or that measures be impose
intended to prevent births within the group, or that children of the group be forcibl
transferred to another group, or whoever with the same intent commits one of thi
foregoing acts, sl be punished by imprisonment for not less than five years or by th
death penalty.

199 Official Gazette of the SFRY, No. 44/76, 36/77, 34/84, 74/87, 57/89, 3/90, 38/90.
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6.5.3. STATUTE OF LIMITAN®
Under Article 100 of the SFRY Criminal Code, the statute of limitations does not apply to

prosecution or sentencing for crimes under Articles 34145, or for criminal acts for which a
statute of limitations cannot apply under inteational treaties
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6.6. BIH

Kotes for trainers: \

U This section focuses on BiH law for genocide as well as case law from the
Court of BiH. There is no available recent jurisprudence from the entity court
genocide.

U It will be useful forparticipantsto compare the law and jurisprudence of BiH wi
the jurisprudence of ICTY, for exampgle relation to specific intent and protectec
groups.

U The specific intent of this crime will need particular attention and discussion.

U The case involving the accus8tupar andMi t r provided a useful example t
show how the State Court of BiH appeaBnel has dealt with proof of specific
intent. The findings are described in detail belawd can be considered bthe

\\ participantsas a case study.

The followingsections describe how the BiH Criminal Cdldefinesthe crime of genocide,
including theelements andmodes of liability and setsthe sentencing limits for each form of
participation.

Where appropriate, there is also a comparison to the relevant pravisof the SFRY Criminal
Code.

Relevant jurisprudence from the BiH State Court is also discussed. There was no akediafiie
jurisprudence from the entity courts on genocide.

10 BjH Official Gazette, No. 03/03, 32/03, 37/03, 54/04, 61/04, 30/05, 53/06, 55/0673P&10,
consolidated versioravailable atwww.sudbih.gov.ba
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MODULE GENOCIDE

6.6.1. DEFINITION OF GENDEI

BiH Criminal Codérticle 171 provides a definitionrad elements of the crime of genocide,
including the requirecspecial intent( “ wi t h an aim to destroy, i n wh
ethnical, racial or rel i gi ousorgmnmitngthe)crimend | i abi |

The text of the BiH Criminal Code defines genocide exactly as it is defined in international
criminal law. Therefore, reference to Section 6.2 will be useful in reviewing the elements of this
crime, especially with regards to the specific intent requirement.

BiH Criminal Code
Article 171

Whoever, with an aim to destroy, in whole or in part, a national, ethnical, racial «
religious group, orders perpetration or perpetrates any of the following acts:

a) Killing members of the group;
b) Causing serious bodily or mental hmto members of the group;

c) Deliberately inflicting on the group conditions of life calculated to bring about it
physical destruction in whole or in part;

d) Imposing measures intended to prevent births within the group;

e) Forcibly transferring children of the group to another group,

shall be punished by imprisonment for a term not less than ten years orténg

imprisonment.

This provision of the BiH Criminal Code is identical in most respeétditde 141 of the FFRY
Criminal Codend Article 2 of the 1948 Convention on the Prevention and Punishment of the
Crime of Genocid&®' However, Article 141 of the SFRY Criminal Code includes forcible
dislocation of the population as a prohibited act. This could be analogotietprohibited act of
systematic expulsion from homes, considered by the international criminal tribunals as a
method of deliberately inflicting conditions of life calculated to bring about the physical
destruction, in whole or in part, of the protectegtoup(see sectior6.5.1).

According to the Court of BiH, in order to establish genocide, the evidence must establish:

i the actus reusof the offence, which consists of one or several of the acts enumerated
underArticle171[see text box above]

*ISee abové.4.1.1;see alsaStupar et al. 1st inst., p. 52 (p. 54 BC&)ND1stdnst., 1168 (G SO,y 2 A 6
1stinst., p. 42, (p. 39 BCH)itrovid, 1st inst. p. 43 (p. 45 BCS)dz]| 2 MBtAnst.,  547.
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1 the mens reaof the offence, which is described as the intent to destroy, in whole or in
part, a national, ethnical, racial or religious group, as stfch.

6.6.2. RECOGNITION OF THESTOMARY STATUS ®FE TRIME OF GENOCIDE

The Courof BiH has held that although the application of BiH Criminal Gotiele 171 need

not be premised on the customary status of the crime of genocidés ihdisputable that
genocideis recogrsed as a crime under customary international I5Mn this hdding, the Court

of BiH relied on the ICJ Advisory OpinioR@servations to the Convention on the Prevention and
Punishment of the Crime of Genogidliee Secretary General Report pursuant to Security
Council Resolution 808 and Security CouReisolution 827, as well as jurisprudence from the
ICTY and the ICTR.

Thetrial panelalso stressed that

9 BiH Criminal CodArticle 171, as well as SFRY Criminal Cudiele 141 before it, were
adopted as domestic law in order to meet tisgate’s obligaion under the Genocide
Convention

1 The SFRY took an active role in the drafting of the Genocide Convention and

f The SFRMitified the Genocide Convention 1950>°

Thetrial panelconcluded thatArticlel 71 wa s “ d*o.mivwed from interaationh | aw”
and therefore brings with it “international
that applies it” ' Bormoeeros thiase¢ relevanapartstofosections oe s .

domestic application of international criminal laiipdule 5.

6.6.3. SPECIFIQNTENT

According to theCourt of BiHand international practice and jurisprudengthe specific intent to
destroy, in whole or in part, a protected group makes genocide distinct from other crimes. The
Court of BiH has said

Genocide is distinct from many other crimes because it includes. apecific
intent, included as an element of the crime, which requires the perpetrator to
clearly seek to produce the act charged..A-person may only be convicted of
genocide if he/shecommitted one of the enumerated acts with the specific

%2¢ NpLstdnst.f 191.
¥ seeStupar et al. 1st inst., p. 53 (p. 55 BC8)A (i NBs@ristdp. 44 (p. 46 BCE)ii S B I, YsRindth, .
43 (Eng.), p. 46 ND1stdnst., T 171.
™ see e.g, Stupar et al. 1st inst., p. 53 (p. 55 BC8&)A (i NBstristOp. 44 (p. 487 BCS) and references
therein;{ 0 S @I, YRS p. 43 (Eng.), p. 4OND1stdnst., T 171.
»see e.g, Stupar et al. 1st inst., p. 53 (p. 56 BC&)A (i NBs@ristOp. 44 (p. 47 BCS) and references
Egserein;{ G SOl YsRIdtA p. 43 (Eng.), p. 41;NDH1stdnst., T 173.

Ibid.
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intent. The offender is culpable if he/she intended the act committed to extend
beyond its actual commission, for the realization of an ulterior motive, which is
to destroy, in whole or part, the grougf which the victims are part f’

Relying oninternational practice and jurisprudencdéhe Court of BiHdefined Article 171

genocidal intent as the aim to destroy, in whole or in part, a national, ethnical, racial or religious
158

group:

Genocidal irgnt is:
1) The aim to destroy
3) In whole or in part
4) A national, ethnical, racial or religious group.
~ o

6.6.3.1.“ THABMTO DESTROY"”

The Court of Bithas alsoheld that the destruction, in whole or in partpf a protected group
must be thedeliberate and consciouasim of the underlying crime(sy’ Referring toArticle 2 of
the Genocide Conventionhé court further held that the term‘aim’ encompasses the intent to
destroy the groupas such and noted that

[T]he evidence must establish thahe proscribed acts were committed against
the victimsbecause ofheir membership in the protected groumlthough they
need not have been committegdolelybecause of such membershif°

According to the Court of B blished ift theepergetda®rs t r uct i o
intended to achieve the physical or biological destruction of the greig, the destruction of
its material existencé®

[ GSaiGNUzOGAZ2YE Aa )
perpetrator intended to achieve the physi
or biologicaldestruction of the groupi.e.,

the destruction of its material existence
~ >

This destruction can be accomplished through
many means, which constitute the prohibited

¢ NDistdnst. g 192, .

8 5eee.g, Stupar et al. 1st inst., p. 56 (p. 560 BCS) and references thereinj (i NRL@hstdp. 47 (p.
50 BCS) and references theretnNJH 15t dnst., § 186.

¥ stupar et al. 1st inst., p. 56 (p. 60 BC8)A (i NRBs@rstdp. 47 (p. 51 BCB)ND1stdnst., T 187See
also+ dz| 2 1BtAngt., 1 568.

199 bid,

®stupar et al. 1st inst, p. 5657 (p. 6661 BCSy A (i NBstdstdp. 48 (p. 552 BCS)t NDb1stdnst.,
188;See alsa dz] 2 KBtAnst., T 569.
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acts listed inArticle 171 of theBiHCriminal Codand the Geneva Conventidff

Genocidal itent can be established even if there is no proof that the group was in fact
destroyed'®® While destruction in fact may certainly provide evidence of genocidal intent, it is
not necessary to establish that the perpetrator, alone or together with otherscessfully
realised his aim to destroy the group?

Note: Failed attempts at genocide do not relieve the perpetrators of responsibility for their acts
of genocide'®®

6.6.3.2. “IN WHOLE OR IN PART

Regarding the elemerfti n wh ol e oCourtiohBiHpoacurted with thehreasoning of
the ICT¥Yppealc hamber and the |1 LC that the intention
intention to destroy a®™substantial part of th

The specific intent to destroy a part of the group may extendydnl a limited geographic

areal®’

Factors indicating thesubstantiality of the part of the group include:

* Numeric size;

* The relative size of the part to the total size of the group;

e Its prominence within the group;

e Whether the part of the group is endmatic of the overall group;

* Whether the part is essential to survival of the gropapd

» The beliefs and perceptions of the perpetrator regarding the substantiality of a part of
the group®®®

However, the Court of BiH also noted that the part of
the group in question must objectively be a substantial
part of the group at largé®

The part of the group in question
must objectively be aubstantial
part of the group at large

In Milos Stupar et alcase, he defence argued that the
group of Muslims in Kravica did not constitute a substantial or essential part of the overall group

162 |
Ibid.
135 A (i NBstidstd, p. 96 (p. 114 BCS) and references therein.
164 [1.:
Ibid.
% bid.
®®stupar et al. 1st inst., p. 57 (p. 61 BC8)A (i NRBs@rstd, p. 48 (p. 52 BCB)ND 1kt dnst., T 189;
+ dz| 2 MBtAnst., T 556.
* Stupar et al. 1st inst., p. 57 (p. 61 BC8)A (i NRBs@rstd, p. 48 (p. 52 BCB)ND 1kt dnst., T 189.
168 ||a:
Ibid.
% bid.
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of 40,000 men, women and children which was the total number of the Muslim population in
the territory of the Municipality of Srebréca, according to the 1991 Censi$The appellate
panelheld:

[Tlhe element ofsubstantialitydoes not necessarily refer to the quantitative
aspect, as claimed by the defense..Gne of the aspects pointed out in the trial
Verdict is that the element ofubstantialityimplies: a substantial part of a
protected group The Trial Panel found that, in the circumstances surrounding
the relevant time, given the roles of men and women in the community, the
destruction of the male population would have a greatapact on the ultimate
destruction of the group than the killing of the female population. The Appellate
Panel finds these arguments to be reasondbte.

6.6.3.3.“ A NATI ONAETHNIBA CORARELIGE® GROUP”

Protected groug includenational, ethnical, racialrareligious group. The Court of BiH relied on
the ICTY and the ICTR jurisprudeircéoldingthat whether a group amounts to a protected
group should be determined on a calsg-case basis. It held

Whether a group is a protected group shoultk assessed on a cabg-case
basis by reference to thebjective particulars of a given social or historical
context, and by thesubjectiveperceptions of the perpetratorsThe protected
group can be subjectively identifiedy using as a criterion theéigmatization of

the group, notably by the perpetrators of the crime, on the basis of its perceived
national, ethnical, racial or religious characteristi¢s

6.6.3.4. HOW DO YOU PROVE GIFEC INTENT?

Concurring with the findings iAkayesuand other ICTR and I€Tases, the Court of BiHal
panelhas noted that intent constitutes a mental factor that is very difficult to establish.

Thus, withouta confession from the accusddtent can be inferresn:

1 Acaseby-case basifrom
1 Acertain number of presumptius of fact and
9 The circumstances surrounding the accu'sealcts,

0 sypar et al, 2nd inst. of 9 Sept. 2009, { 375.

Y |bid. at 7 376 (emphasis in original).

Y2 Stupar et al. 1st inst., p. 558 (p. 6162 BCSRH A (i NBstrstd, p. 49 (p. 533 BCS)X NJbHistdnst., T
190.
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f As demonstrated by the material evidence submitted to the cd{it

A general intent to commita prohibited act
Genocidal intent can be inferred frcof  combined with an overall awareness of the probable
presumptions of fact. consequences of such an act with respect to the
immediate victim or victims is not sufficient to
establish the crime of genocidé

Even assuming that the accused knew that the underlying act woatttte a result connected
to a genocidal plan of others, the evidence must be reviewed to determine whether the accused

possessed the intent to destroy, in whole or in part, a national, ethnical, racial or religious
175

group:

Regardless of the extent of thdracity that occurred, the court cannot enter a conviction for
the crime of genocide without sufficient evidence of specific genocidal intent as required by
law.1"

6.6.3.4.1. TEST FOR PROVINGGPE INTENT

In order to examine the existence of the genocidal intehg trial panelin Milorad ¢ NJcads®
used a test developed by theanelin MiloOStupar et al. (Kravica)ase and expanded it to
include a review of evidence regardiily

9 The general context of events in which the perpetrator acted including any plan to
commit the crime;
1 The perpetratots knowledge of that plan; and
9 The specific nature of the perpetratsracts including the following:
No acts to the contrary for genocidal intettr@vicacase, Second Instance Verdict);
Single mindedness of purpose;
Effortsto overcome resistance of victims;
Efforts to overcome the resistance of other perpetrators;
Efforts to bar escape of victims;
Persecutory cruelty to victims;
On-goingparticipation within the act itself;
0 Repetition of destructive acise. more than one at or site;
1 The acts themselves (THaavicatest):
o the number of victims;

O O O 0O o0 oo

3¢ NpIstinst., 1 193, 197, 20Stupar etal., 1st inst., p. 58 (p. 62 BCSke alsa A (i NBs@idst, p.
49 (p. 53 BCS).
¢ NpIstinst., 1 194 and references therein.
175y
Ibid.
7 pid.
7 |bid. at 7 202;Stupar et al. 1st inst., p. 118t seq (p. 140et seq.BCS).
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the use of derogatory language toward members of the targeted group;
the systematic and methodical manner of killing;

the weapons employed and the extent of bodily injury;

the methodical way of planning;

the targeting of victims regardless of age;

the targeting of survivors; and

the manner and character of the perpetratsmparticipation.

O O O 0O 0O o ©°

As held by the trighanelin Milorad ¢ NDPwheén taken together, an analysis of thdaetors can
either establish the perpetratds intent beyond a reasonable doubt or develop evidence that
would mitigate andor negate this finding’®

6.6.3.4.2.CREATING REASONABOE/BT ABOUT SPECINITENT

Apart from these factors, however, there are also questitiva the court needs to examine in

order t o | ook at the commi ssi on Thsnirtludéshaa i ntent
analysis ofjnter alia actions that would tend to create reasonable doubt as to the intent of

accused.

For example, the court sluld consider whethethe accused:

showed any resistance to the plan;

engaged in any deliberate acts which could interfere with the plan or assist in its failure;
tried to save a life;

showed any lack of awareness as to what the plan was for;

showed remose; and

took any action to seek reconciliatidft.

=A =4 =4 4 -8 4

The panel also noted that these last factors would not necessapifgclude possessing the
requisite intent at the time, but could raise issues as to the certainty of the intent at thettiene
crime was conmitted.*®°

Moreover, it must be understood that the totality of the evidence is what is decidilvere is
no one controlling factor, nor are all factors necessary or even reléfant.

6.6.3.4.3.CASE STUDKNOWLEDGE OF PLANCGMMIT GENOCIDEOT ENOUGH

The trial panelin Stupar et alfound some ofthe accused guiltyf genocideas ceperpetrators,
because:

8¢ NDp1stinst., 1 20.
9 pid.

180 hid., emphasis added.
81 pid.
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1 theyhad knowledge ohgenocidal plan
1 becausehey had participated in killinghembers of the groupvith intent; and
 theyshared the genocidal interit?

However, the applate panel held that, although the triabanel reasonably found that the
accused possessed knowledge of the genocidal plan and intended to kill members of the
protected group, the trialpanel had erroneously found that the accused alaoted with a
specific intent to destroy in part or in whole the national, ethnic, racial or religious group of
people’® Such specific intent was not proven beyond a reasonable doubt from the established
state of facts'®* Theappellatepanelstressed:

[T]he Accusets knowledge of the genocidal plan and the genocidal intent of

others is not sufficient to find them guilty of the criminal offence of Genocide.

Entering a conviction for Genocide, one of the most severe crimes against

mankind, requires evidence thathe Accused themselves possessed the

genoci dal i ntent , rather than th® mere know

Theappdlate panelacknowledgedhat the accused participated in the killings committed in an
extremely cruel and inhumane manner andted the following factors:

i The accusegersisted in performing the task started

1 The assignment of tasks set beforehand (who was to keep guard, who was to shoot, by
which turn, who was to ref[ll. ].);*%

Their commitment to the execution of the task theyre assigned

The number and age of the victims

The weapons employednd

The slursused.

=A =4 =4 =

According to theappellate panel these factors indicatedhat althoughthe accused eagerly
performed their taskthey could not be equalled to others who tooketlunlawful actions with
the specific aim to destroy in part i whole the protected group®’

Theappellatepanelthen turned to assessing the evidence of the relevant withesses:
This witness stated in his testimony that, upon reaching Bratunac and when

searching the terrain, they realized that t
separate those infirth According to this witness, even while in Srednje, some of

182 stupar et al. 2nd inst. of 9 Sept. 2009, 11 53B5.

183 pid. at 1 538.

184 pid. at § 552.

¥ pid.at 1 548:Seeals€ourt of Bi H, P e«KR2D5/2MIl, Secood/nistdnce Veradist,d No . X
Sept.2009, 1 239.

186 Stupar et al.2nd inst. of 9 Sept. 2009, § 552.

%7 bid.
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the members of the Detachment protested against their transfer to Bratunac.
This witness mself was thinking of running away and he stated that the reason
for their protests was the fact that they did not want to meet with people they
knew, as they supposed that they would be killed.

Bot h wi tness S4 and t he Ac dhatsie the Mi t r ovi d S |
evening on that day there was a rotation, that is, their platoon was replaced, as

Mitrovid alleged, by volunteers from Serbia.
found in the course of the proceedings that the killing of the Bosniaks detained

in the warehouse lasted throughout the night which meahat the Accused

participated only in the first part of the execution, lasting for one hour and a half

and then other persons continued to Kill the remaining survivors. Furthermore,

witness S4 also ated that, before they left the location, their commander
Trifunovid said that what had happened was t
and that, eventually, they would be the ones
he was present at the funeral of Kr®@ Dr agi ¢evi d and the |l unch af
and he stated that those present commented on what had happened saying that

it was regrettable, that it should not have happened and that someone would

have to be held accountable for that.

The Appellate Panel finds the foregoing facts important in determining the non
existence of the genocidal intent of the Accuged'®®

Theappellate panehblso stressed the importance of the dubio pro regrinciple and concluded

that certain presented facts (protests against leaving for Bratunac, concerns about what had
been done and in which manner) raised doubts about the reasonableness of the finding of the
trial panelthat the accused possessed the uisjte genocidal intent®

The appellate panel in this case found that, based on the evidence presented and the
established facts, it was not possible to find that the accused held the intent required beyond a
reasonable doubt®

A similar conclusion wasaehed by theappellatepanelfor the accused Petavli t r. tnthatd
case, theappellatepanelconcurred with the triapanels finding on the existence of the intent
of the accused to kill members of the protected group and that the accused was aware of t
existence of the genocidal plan which was subsequently exectited.

% hid. at ] 553555.

®91bid. 1 555556, 561see alsca A (i NBndinsd., 1 2447.

190 Stupar et al. 2nd inst. of 9 Sept. 2009, 1 562 (in this case,abhgeals chamber found thaccused
guilty as accessories to genocide, not aperpetrators,seebelow: 6.3.3.2.3.3.).

¥la A i Nendiksd. f7 228-230, 235.
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The trialpanelhad inferred that the accused, apart from having knowledge of the genocidal plan
and the intent to kill the members of the protected group, also possessed a sjpeial to
destroy in part or in whole the national, ethnic, racial or religious group of pedpkeappellate
panel however, found that this inference had not been proven beyond a reasonable doubt on
the basis of the established fact§.

The trial verditstates that

=

More than 1000 persons were executed in the Kravica warehouse

The accused took part in those killings

He knew that people he was shooting at were Bosniaks who had lived in the protected
zone of Srebrenigand that

There were verbal exchmges between the prisoners and the shooters containing ethnic
and religious slurs and curs€s.

The trialpanelemphassed:

The killing proceeded in a methodical mann
assigned to keep guard at the back of the warehouse to prevent any of the

victims from escaping through the window openings along the back wall. Other

members of the Detachment ko had marched the column to the warehouse,

were ordered to make a senrgircle in front of the warehouse. The right section

of the warehouse, where the column was deposited and which was not secured,

was the side first targeted; while the left side, whishs secured, was targeted

second. Between the massacre in the right side and the massacre in the left, the

shooters took a break. The manner in which they targeted the rooms was also

organized. In the first room, the first to fire was the operator of th&4M

machine gun, shooting from the side of the door opening. He was followed by

the other shooters who crosfired from both sides of the opening into and

through the room of dying men. The shooters would change places at the

doorways in orderto reload ther weapons. Clips were being refilled by one

person designated for this task from additional ammunition supplies on the site.

At the conclusion of the shooting, t he Accu
threw hand grenades into the room full of deaddadying men. The grenades

came from two boxes that had been supplied to the site. After a break during

which the men relaxed, the Accused resumed the killing and commenced firing

on the Bosniaks held in the left side of the warehouse, in the same ordeinand

t he s ame manner . Throughout, t he t hree Ac
Brani sl av Me d an and Sl obodan Jakovljevid,
continued to ensure that no prisoner escaped death. The task was undertaken in

9 1bid. at 11 228230, 235.
lhidat ¢ 231 (appellate panel’'s reference to the tri
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a calculated and thorough wayhe Accused, together with others, remained at
the warehouse until officially relieved by another unit sent for that purpse

The trialpanelfound:

From the manner and character of their participation, it is apparent that the

Accused did not simply intelnto kill the victims; they intended to destroy them.

The acts in which the Accused patrticipated for around an hour and a half were

the most physically destructive acts imaginable, committed and experienced at

close range, within the sight and smell of tbernage and of the sounds of the

dying. Trifunovid and Radovanovi d, member s o
at the entrance of the rooms and emptied one clip after another into the

mutilated bodies of the dying men piled on the floor. The Accused and raemb

of t he Second Det achment , Mitrovid, Jakovl j
stations at the open windows at the other side of the rooms witnessing the

slaughter, guns ready to prevent any attempts by the victims to escape. The

Pl at oon me mbled grenddée dfter grdnade ht @lbse range into the

masses of dying human beings. All persisted in their task for a total of around an

hour and a half, in a systematic and methodical way, and even took a break after

the first room, before starting all overgain to reduce the living men in the

second room to the condition of those in the first.

To persist in imposing this level of devastation for the length of time that they
did manifests a determination to destroy that has few eq&g'fs.

Theappellatepanel however, found that all of the foregoing facts and circumstances indicated
that there actually existed a genocidal plan to destroy in part or in whole a group of the Bosniak
people and that the accused did possess knowledge of the existence of the refdnelan.The
appellatepanelconcluded:

Based on the evidence presented with regard to his state of mind and his mental
attitude towards the action, the Appellate Panel finds that, based on the
presented evidence, it is not possible to conclude beyondasonable doubt

that the Accused possessed or shared the special intent to destroy in part or in
whole the protected group of Bosniaks ...+

The evidence of the Accusedknowledge of the genocidal plan and genocidal
intent of others is not sufficient toifd him guilty of the criminal offence of
genocide Entering a conviction for genocide, one of the most severe crimes

194Ibid.at'ﬂZSZ(appeIIate panel’'s reference to the trial verd
hidat 9§ 234 (appellate panel’'s reference to the trial
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against mankind, requires evidence that the Accused himself possessed the
genocidal intent, rather than the mere knowledge of siment by others'®

6.6.3.5. TWO TYPES OF MEN& RE

The crime of genocide under BiH Criminal Coge
Article 171 incorporates two distinct sets o
elements:

Genocide requires proof of two distinct
mens rea, the mens rea of the underlyir
act and the genocidal mens rea.

1 The specific intent to commit genocide
and the nature of the group targeted; and
f The elements of the underlyimgrohibited acts®’

The Court of BiHrrial Panelhas held that while the underlying acts of genocide can be
charactersed as theactus reuof genocide, these underlying acts also have kattus reusand

mens reaelements!®®

Thus, according to the Court BfH:

1 Genocide requires distinct inquiries into the general elements of genocide AND the
elements of the underlying act.

1 The crime of genode requires proof of two distincinens rea the mens reaof the
underlying act and the genocidalens rea®

According to the Court of BiH, prohibited genocidal acts are by their very nature conscious,
intentional or volitional acts which an individual cdudot usually commit without knowing that
certain consequences are likely to resiift.

The individualuinderlyingacts do not require premeditation. The only consideration is that the
act should be done in furtherance of the genocidal intent, so that for the crimes of genocide to
occur, themens reamust be formedprior tothe commission of the prohibited genocidatst™

%3 A ( NRppdilaie Verdict] 228-230, 235, 239See alsp+ dz| 2 ¥BtAnst., 1577.

¥"Seee.g, Stupar et al. 1st inst., p. 540 56 BCSy A (i NRs@rstd, p. 45 (p. 47 BCS)ND1stdnst., |
174.

¥ 35eee.g, Stupar et al. 1st inst., p. 54, f26 (p. 56, fn26 BCR);A (i NBstrstS, p. 45 f@5 (p. 47 fn 25
BCS)¢ NJpistinst., 1 171, fn 93.

¥ seee.g, Stupar et &, 1stinst., p. 54, f@6 (p. 56, fn26 BCS);A (i NBsHdstd p. 45 f@5 (p. 47 fn 25
BCS)¢ NJDistinst., § 174, fn 93, 1 194.

20¢ NJp1stdnst., 1 194.

% |bid. at 1 196.

51



GENOCIDE

6.6.3.6. IF SPECIFIC INTEMNNOT BE PROVEN

r )
If the specific intent required for

genocide cannot be proven, an
accused could be found guilty as
accessory to genocide

If the specific intent required for genocide cannot be
proven, a accusedcould be found guilty as an
accessory to genocide in accordance wiitticle 31 of
the BiH Criminal Cod& and not as ceperpetrator?®
See sectios.6.5.3 below.

6.6.4. PROHIBITEDCA' S

The section below includes interpretation by the Court of BiH of prohibited genocidal acts. Only
killing members of a groygausing serious bodily or mental harm tembers of the grougnd
forcible transferas a method of material destructiosre discussed, as there was no available
jurisprudence on other prohibited genocidal acts.

The Court of BiH has noted that the physical or biological destruction of a proteiad gan

be accomplished through a variety of means, including but not limited to killings, which are
outlined in the Geneva Convention and the laws of Btfihecourt also noted that these means
can be committed singly or in combinatiéh.

6.6.4.1. KILLING MEMBER®% THE GROUP

Pursuant toArticle 171(a) of the BiH Criminal Code, thetusreuof genoci de includes
member s of t he gr oTrigl’PanecTomec | Qawerdt tdfat Bi Hdt a min
members of the group” i wiseddinteisdomestc@®of murder as

In particular, thetrial panelconcluded thatArticlel 71 (a) prohi bits “depriving
his |ife” as also prohibited as a c¢crime against
172(1)(a), 174(eand 175(a) of the BiH Criminal Cdde.

The Court of BiHrial Paneildentified the elements of the crime of murder as:

1 the deprivation of lifeand

22BiH CC, Art. 31.

% stupar et al. 2nd inst. of 9 Sept. 2009 { 5&&e alsca A (i NEndiksd., 11 256, 261 ND1stdnst., 1
792;+ dz] 2 ¥8tAnst., 17 586681.

2 stupar et al. 1st inst., p. 567 (p. 6061 BCSh A (i NBststs, p. 48 (p. 552 BCSX NDlstdnst., |
188;See alsa dz] 2 ¥BtAnst., T 569.

S stupar et al. 1st inst., p. 567 (p. 6061 BCSh A (i NBsstS, p. 48 (p. 552 BCSX NDblstdnst., |
188;See alsa dz| 2 1Bthnst., 1 569.

*®geee.g, Stupar et al. 1st inst., p. 54 (p. 56 BCS)A (i NBstrstS, p. 45 (p. 47 BCE){i S O, Y58 A &
inst., p. 44 (p. 41¢ NpH1stdnst., T 176.

*"seee.g, Stupar et al. 1st inst., p. 54 (p. 567 BCS@ A (i NBs@ristd, p. 45 (p. 47 BCH)ii S O, Y52 JA 6
inst., p. 44 (p. 41 BCS$);NDH1ktdnst., 1 176, 778.
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9 the direct intention to deprive of life, as the perpetrator was aware of his act and

wanted the act to be pgetrated 2°®

¢CKS ljdzZt f AFAOI GA

does not imply per se that the numbe
of victims must be large or significan

genocide’®The qualif

The

gualification

“

2 y| imply per sethat the number of victims must be

large or significant”® Relying on ICTR jurisprudence,
the Court of BiHrial panelheld that, in theory, the

killing of only one victim can still amount to an act
constituting the actus reus of the crime of

i cati on

must be members in fact of the national, ethniaacialor religious group that the perpetrator
sought to destroy in whole or in paft:

Concealment of killings can also be a part of this crime. As found by thpamielin the Milorad
¢ NXDcase, burying and rBur ying victi

ms of a mass executi
me mber s o ?Trepagetendarged the finding of the ICTY that burial of victims of mass

executions right after they are killed comprises part of the killing operatithhe court went on
to find that re-burials also comprise killing:

The Panel..] regards the further reburials as part of the killing operation as

well. Indeed, in the present case, the only difference between the burials of July
1995 and the reburials of September 1995 is one of time; for the remaining part,
the acts and the intentr@ the same**

6.6.4.2. CAUSING SERIOUS BRQDDR MENTAL HARMNIEMBERS OF THE GROUP

Pursuant toArticle 171(b) of the CC of BiH tlectus

reus o f genoci de i
ment al harm to

ncl udes
member s

(0]

Relying on ICTY jurisprudence, thal panelin Milorad
¢ NJxds® held thatvhether or not the harm allegedly:

w
f

N

causing serious
Imhbnean tgeatroemtptdrture, rape,
sexual abuse and deportation are
among the acts that magause serious
bodily or mental injury.

2% 35ege.g, Stuparet al, 1stinst., p. 54 (p. 57 BC8)A (i NRBs@rst, p. 45 (p. 48 BCS) and references
therein; St evanovi dg¢ NDbIstnsti, fM44%7,.778. p. 44 (p. 41 BCS) ;

9 5eee.g, Stupar et al. 1st inst., p. 54 (p. 57 BC8)A (i NRBs@rst, p45 (p. 48 BCS); (i S O, Y52 O A 6

inst., p. 44 (p. 41 BCS);NDH1stdnst., 1 178, 780.
05ee e.g, Stupar et al. 1st inst., p. 54 (p. 57 BCS) and references theaeh;ii NRs@ristd, p. 45 (p. 48
BCS) and references there[n;ii S @I, 168indtApd44 (p. 41 BCS) and references ther¢ilp1stdnst.,

11 178, 780.

211

See e.gStupar et al. 1st inst., p. 54 (p. 57 BCS) and references theaeh;ii NRs@rist p. 45 (p. 48

BCS) and references there{n;ii S @I, YsRIMdtA P. 44 (p. 42 BCGB) references thereiny ND1stdnst.,

1 179, 780.
#2¢ NpLstdnst., T 180.
3 pid.
4 bid.
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GENOCIDE

caused by the perpetrftor is “serious” ) should ©b
assessed on a case by case basis and with HueBurial of victims of mass executions
regard for the particular circumstances. right after they are killed comprises

part of the killing operation.
Moreover, thepanelheld that the harm need not
be permanent or irremediable, but it must be
harm t hat r esul t-term disadvantage gor[ed perestnabitityl to lead a goriea
and constfuctive | ife".

Bodily harm refers to harm that seriously injures the health, causes disfigurement or causes any
serious injury to the external, internal organs or serfsés.

Mental harm refers to more than minor or temporary impairmentoéntal faculties’

The panelin that case also relied on the ICTY and ICTR jurisprudence to find that inhuman
treatment, torture, rape, sexual abuse and deportation are among the acts which may cause
serious bodily or mental injury and that the harm mbstinflicted intentionally?*®

6.6.4.3. FORCIBLE TRANSFER

The Court of BiH has also found, relying on ICTY jurisprudence, that forcible transfer is a method
of causing the physical or biological destruction required to prove genocide.

The forcible transfer must béconducted in such a way that the group can no longer
reconstitute itself 2*°

6.6.5. MODES OFIABILITY

This sectiordescribes the various modes of liability for genocide under the BiH Criminal Code.
There is no available jurisprudence from the courts in BiH to illustrate how these modes of
liability are interpreted by judges. However, reference ttee modes of liability under the
Genocide Convention and how they are interpreted by the international tribunals could be
helpful. See sectiof.3.5for more information on modes of liability for genocide under &atd
Module 9 for more information on modes of liability in general.

Committing, ordering, organizing/joining a group to commit genocide, instigating
planning, and aiding and abetting genocide are all punishable modesbity

1% |bid.

218 |bid.

2 |bid.

218 |bid.

P stupar et al. 1st inst., p. 567 (p. 6061 BCSH A (i NRstrstd, p. 48 (p. 552 BCS)X NbHistdnst., T
188;seealsq + dz| 2 IBtAnSt., T 5609.
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6.6.5.1. ORGANISING/JOININR@UP OR INSTIGATIGENOCIDE

Apartfom “ordering perpetration” or “perpetratini
genocide, the following are also punishable under BiH Criminal Sxidée 176:

T “organizing” a group of people for the purp
T “becomimigera” mef saswellasa gr oup
f “calling on or instigat®ng” the perpetratio

This provision encompasses some of the various criminal modes of liability found in international
criminal law, including instigating and possibly joint crimieaterprise. For more on this see
Module9, as well as discussion above in Section 6.4.1.2.

The samearticle provides for a lower sentence or pardoning from punishment a person who
exposes the groupefore he has perpetrated a criminal offence in its raoksn its account?

Article 176 B almost identical to SFRY Criminal CAdile 145 (see sectior6.5.2. See also
Module9.

6.6.5.2. PLANNING, ORDERINNERPETRATING ANDIN®AND ABETTING

UnderArticle 180, aperson whoplanned, ordered, perpetrated or otherwise aided and abetted
in the planning, prparation or execution of genocidgall be guilty ofhe criminal offencé?

Although no such specific provision existed in the SFRY Criminal, Gome forms of
participation, suchas ordering and perpetratingvere already incorporated to Article 141 of

the SFRY Criminal Codéhich defined genocidésee sectior6.5.1). Other forms of participation
such as planning and aiding and abettimgre to be found in the general provisions dealing with
co-perpetrators and accessories to a crime (Articles222of the SFRY Criminal Code). See
Module9 for a discussion of how these modes of liability are defined in ICL.

6.6.5.3. ACCESSORY LIABILITY

An accessgr, as a form of complicity, represents the intentional support of a criminal offence
committed by another persoff” That is, it includes actions that facilitate the perpetration of a
criminal offence by another persdft

29BiH CC, ArtL76.

2LBiH CC, Art. 176(3).

22 5eeabove under 6.4.1.2.

*2BjH CC, Art. 180(1).

#*SeeStupar et al.2nd inst. of 9 Sept. 2009 1567;S S a AAppelatd Weidict, R58;see also
+ dz] 2 BtAnét., § 59.

5 stupar et al. 2nd inst. of 9 Sept. 2009 567;see als@ A (i NRpPéllaie Verdict, T 258.

55



GENOCIDE

As theappellatepanelin Stupar et & case concluded:

If a person is only aware of the genocidal intent of the perpetrator, but the
person did not share the intent, the person is an accessory to genocide.

In the present case, considering that all of the essential elements of the criminal
offence of Genocide have been satisfied, except for the genocidal intent (as
stated above), the Appellate Panel finds that the actions of the Accused
constituted the acts of aiding/accessory in the perpetration of the referenced

criminal offence’?®

The appélate panel reached a similar conclusion for accuseetara A (G NB ¢hiodl di ng t hat
person who does not share the intent to commit genocide, but who intentionally helps another
to commit genocide, is an accessory to genoétde.

6.6.5.4. OFFICIAL CAPACITY

The offical position of any individual whether ashead of state or governmentor as a
responsible Government official person, shall not relieve such persoalpdbilitynor mitigate
punishment:?®

The fact that a person acted pursuant to an order ajcwernmentor of a superior shall not
relieve him ofculpability but may be considered in mitigation of punishment if the court
determines that justice so requiréé’

The fact that a subordinate committed genocide does not relieve his or her superior of
culpabilityif he or she knew or had reason to know that the subordinate was about to commit
such acts or had done so and the superior failed to take the necessary and reasonable measures
to prevent such acts or to punish the perpetrators.

If a person is charged for gecide as a superior, in accordance withiédle180(2) of the BiH
Criminal Code, all three elements required for responsibility of a superior mugirdeen
beyond reasonable doulst®

For more orsuperiorresponsibility, sedodule 10.

% Stupar et al. 2nd inst. of 9 Sept. 20097 570571, 573.

2 Stuparet al., 2nd inst. of 9 Sept. 20091 261-262, 264.

*BjH CC, Art. 180(1).

29BjH CC, Art. 180(3).

“'Mi | 08 St up-ERZ)5/243a SeeondNnstanke Verdict, 28 April 2010, 1489
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6.6.6. STATUTE AGHMITATIONS

UnderArticle 19 of the BiH Criminal Codeajminal prosecution and execution of a sentence for
the crime of genocide are not subject to the statute of limitatiéfis.

This provision is also similar to SFRY Criminal Sdidée 100 setting outnon-applicability of the
statute of limitations for the crime of genocidsee sectior6.5.3)**

#1BiH CC, Art. 1€¢iminal Offences not subject to the Statute of Limitatio@s)minal prosecution and

execution of a sentence are not subjéctthe statute of limitations for criminal offences of genocide,

crimes against humanity and war crimes, or for other criminal offences that, pursuant to international law,
are not subject to the statute of limitations.

*2seeabove, 6.4.1.3.
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MODULE GENOCIDE

6.7. CROATIA

ﬂ)tes for tainers: \

Ui The following sectionslescribe how the Criminal Code of the Republic of Crbe
defines the crime of genocide, including the elements and modes of liability,
sets the sentencing limits for each form of participation.

U A review of the elements of the crime of genocide asnoreted by the courts in
Croatia in the caseKoprivna tried in absentia anda A | f dzpagigl tiedin
absentia is also given beloother cases were reviewed bare not included in the
materials because they were still pending before firstanse courts at the time of
writing).

U These twodecisions provide good comparative case studies for participant:

\ examine with respect to specific intent.

6.7.1. DEFINITION OF GENDEI

Article 156 of theSpecial Parof Criminal Code of the Republic of Cro&fiaefines the crime of
genocide, its elements, forms of participation in the perpetration of the crime, and it sets the
sentencing limits for each form of participation.

The text of the Criminal Code of the Republic of Croatia defines genocide generally as it is
defined in international criminal law. Therefore, reference to Section 6.2 will be useful in
reviewing the elements of this crime, especially with regards to tleeifip intent requirement.

Croatian Criminal Codérticle 156
Whoever, with intent todestroy in whole or in part a national, ethnical, racial or religiou:
group, orders the killing of members of such a group, or orders serious bodily injury to
inflicted on them, or orders the physical or mental health of the members of such a gro
to be impaired, or orders the forcible displacement of the population, or conditions of li

to be inflicted on the group which are calculated to bring about its physical destruction
whole or in part, or orders measures to be imposed which are intendedewent births
within the group, or orders the forcible transfer of children of the group to another grouy
or whoever with the same intent commits any of the foregoing acts, shall be punished
imprisonment for not less than ten years or by lelegm imprisonment.

%3 Republic ofroatia Criminal Code, Official Gazette, No. 110/97, 27/98, 50/00, 129/00, 51/01, 111/03,
190/03, 105/04, 71/06, 110/07, 152/08, consolidated version, taken fvomw.legalis.hr
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This provision of the Criminal Code of the Republic of Croatia is identi¢ati¢te 141 of the
Criminal Code of the Sociali$t Federal Republii

6.7.2. SPECIFIC INTENT

This section provides a good comparativese of how the Croatian courts have dealt with
specific intent for genocideKoprivnais an example where the court entered a conviction of
genocide apparently without making a finding on specific intent. This case can be contrasted
with genocide cases dhe ICTY, where the elements of specific intent are discussed at great
length, andparticipantscan discuss their views of the courtsirsory approacha A 1 £ dizla§ @O A
example of a case where the Supreme Court upheld the acquittal of two accused béuause
accused did not have specific genocidal intefhe trialpanel also changedts verdict of a
charge of genocide to a charge for war crimes. The findings and rationale of this court should be
compared with theoprivngjudgement.

6.7.2.1. KOPRIVNEASE

In the Koprivnacase?™ the trial panelinferred the existence of a plan of ethnic cleansing from

objective elementf the accused behaviour which thepanelrelied ondue to lack of direct

evidence The courtaddedthat, regardless of the evidencthe existert € o f such a pl art
notorious, gen®rally known fact"”.

From this inference, thpanelfurther inferred that

With regard to their subjective relationship towards the committed act, it was
established thafithe accused] being aware of their act andamting it to be
committed, acted in the aforementioned manner only because their aim was to
make survival impossible for the Croatian and other S@mb ethnicity
inhabitants of the occupied territory of the Republic of Croatia, in the specific
case in thevillages of Sodolovci and Koprivna.

On the basis of the abowaentioned, therefore, stems that the accused Stojan
Z i v k Mikari Miljkovi, Zoran Stojdand Sreckd? a d o v awith the intent

to destroy certain ethnic group in part, met all the substantial elements (of
objective and subjective nature) of the crime of genocide as set oAttirl19

2 For text of Art. 141 of the SFRY ©€ aboveunder 6.4.1.1.

05 | jek County Court of the Republic dKz866/018ati a, K c
First Instance Verdict, 12 Dec. 1994; Supreme Court
al.), Case Nd.Kz865/01-3, Second Instance Verdict, 14 Jan. 2004.

20: A D1 2 AAsbins§ p. 9 £ ©
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of the OKZ RH, and in connection&d. 20 of the OKZ RH committed the crime
as coperpetrators|..].?’

The trialpaneldi smi ssed the defence arguments that the
genoci dabkcausetheiraatstwere conducted exclusively for the safetyttad allegedly

targeted group®® Without elaborating on théssue of intent, thepaneldismissed the arguments

on the grounds “it was a notorious fact that on
in that part of the occupied territory of the Republic of Croatia (villages Sodolovci and Koprivha)
therewee no more wa&t operations”

Theappellatepanelconcurred withthe trial panelsinferences supporting the conclusion of the
trial panelthat one accused was aware of the existence of the ethnic cleansingirplpart
because the accushe tact that the trabpanel fong thes @ldn totbe a

notorious fact, and not or iappelateparelalso mayglectetiton g kn o wi
make any findings on specific intent, but based
awarenesspbut wi th a wil/ for the acts containing el
accused:

9 hadbeen aware of the fact that a eaccused had been arrested for a week and removed
from his position for disagreeing with the establishment of camps for Craats
Hungariansand

1 the displacement was not enacted to protect Croat and Hungarians because not all
civilians had been displaced and those that had were displaced without secure travel
and accommodation conditions but under the threat of arms through anechi
territory.?*°

6.7.22.aL Y[ | ~CASH L

Inthea A 1 f de@s8 t@eCstate attorney charged the accused with the crime of genocide. In its
initial indictment ina A | f dz@se @tAeAOsijek county State AttorneyOffice charged 35
accused with the crime of genocid® The indictment was amended several times, including the
amendment of 20 March 2007y which the legal qualification of the crime charged was
modified into war crimes against civilians instead of the crime of gend&de.was again

%7 bid. (unofficial translation of the quote).

%8 |bid. at p. 10.

¥ pid.

9 |bid. at p. 56 (unofficial translation of the quote).

#a A f de6ss OSjgk county®t e At t orney’' s Of37/930f@9 April 9P6c t ment No. K
availableat Center for Peace, NéeWiiolence and Human Rightstp://www.centar-za

mir.hr/index.php?page=article sudjenja&trialld=22&article id=48&lang=en

oA f deS®EAOA Vukovar county St at eDOAOL af 20iviargh'2807,0f f i ce | n
availableat Center for Peace, Neviolence and Human Rightstp://www.centar-za

mir.hr/index.php?page=article sudjenja&trialld=22&atrticle_id=48&lang=en

60


http://www.centar-za-mir.hr/index.php?page=article_sudjenja&trialId=22&article_id=48&lang=en
http://www.centar-za-mir.hr/index.php?page=article_sudjenja&trialId=22&article_id=48&lang=en
http://www.centar-za-mir.hr/index.php?page=article_sudjenja&trialId=22&article_id=48&lang=en
http://www.centar-za-mir.hr/index.php?page=article_sudjenja&trialId=22&article_id=48&lang=en

amended on 13 Apr2007, when the legal qualification of the crime charged was changed back
into the crime of genocidé&®

On 5 February 2009, the War Crimes Council of the Vul@uarty Court acquittedtwo accused
of charges of genocide, while the other accused (some ofmwiaeere triedin absentia were
found guilty of war crimes against civilianeven though they had been charged with
genocide®

The Supreme Gourt of the Republic of Croatia upheld the fiestance court verdict in its
entirety >*> With regard to finding theaccused guilty of war crimes against civilians, Shgreme
Court stressedhat the court was not bound by the legal qualification of the crime charged and
that the first instance court did not overstep the description of the acts of the accused as
chargel *°

On appeal, the state attornefiad argued that the first instance court erred in in its factual
findings, as the crime in question amounted to genocide and not a war crime against ciilians.
TheQupremeQourt disagreed with the state attorney:

[A] genocide concerns every criminal enterprise which, by using certain means,
aims to destroya certain group of people, in its entirety or in part. It is decisive
that the act or acts have to be directed against a national, ethnic, racial or
religious group Therefore, the perpetrator of this crime chooses its victims
primarily on the basis of their affiliation to one of the abewentioned groups
which he/she wants to destroy. It is the group as such that is targeted, not the
individual members of that grqu Of course, individuals are always the victims
of a crime, but the ultimate victim of a genocide is the group and the group is
the primary aim. As a destruction of a group necessarily demands committing
the crime against its memberse. individuals whoare the members of the
group, the acts against the individuals represent the means to accomplish the
primary aim which is contained in [the] destruction of [a] national, ethnic, racial
or religious group. That is what makes genocide different from a caigaenst

[a] civilian population. Although there are highly set out elements of
discrimination within both crimes, in the case of a crime against humanity a

PaAl1t deaS@EQA Vukovar ¢ oOffite IpdictSienand. €0DOALO0L af t3rApriy 2007,
availableat Center for Peace, Nevliolence and Human Rightgip://www.centar-za
mir.hr/indexphp?page=article_sudjenja&trialld=22&article id=48&lang=en

%3 A 1t de@s8, @/@r/Crimes Council of the Vukovar county court Verdict#i0XKavailableat Center
for Peace, NotViolence and Human Rightgtp://www.centar-za
mir.hr/index.php?page=article_sudjenja&trialld=22&atrticle_id=48&lang=en

**Cof Croatiaa A | f dzZDE@BENRNo. | Kz 683/@0f 17 Nov. 200%vailableat Center for Peace,
Non-Violence and Human Rightgfp://www.centar-za

mir.hr/index.php?page=article sudjenja&triallP2&article_id=48&lang=en

9 A1 f dZCeSeNO.A Kz 683/@9 2nd Instance Verdict, 17 Nov. 2009, p. 4.

7 |bid. at p. 7.
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perpetrator commits crimes against an individual whose affiliation to a group is

neither decisivear a qualifying el ement*® as it

The Qupreme Gourt found the first instance court did not err when it held that inhuman
treatment towards Mi k | u &hahbitanis and their forcible displacement had not been
committed with the aim & destroy in whole or in part the ethnic group of Rus§fis

The trialpanelhad found that the inhabitantsvere expelled because some members of their
families leftMi k | uishreediatdly prior to the occupation of the village, thereby expressing
their view they were against that government, or they declared their affiliation to a different

political option®*

The Supreme Court held those were inhuman acts that culminated in displacement of the
civilians in violation of the rules of international law and tite acts aimed at the destruction of
Rusyns group>* Furthermore, the Supreme Court agreed with the first instance coust
reasoning that one of the facts supporting the vidvat it was not genocide wathe fact that
some of the accused were Rusyns wHespite their ethnicitywere not expelled because they
declared their affinity to the new government ands a resultheld various functions in the
village during the occupatioft’

In relation to thegtate attorney’s appeal regarding the acquittal of two of the accused, the
Supreme Court upheld the first instance court finding that there were no firm, clear and un
doubtful indicators that the two accused committed the crime of genoéide.

6.7.3. PROHIBITED ACTS

A review of theelements of the crime of genocide as interpreted by the courts in Croatia in the
casef Koprivna triedin absentiaanda A | t dztadiahyGriedin absentiais given below.

6.7.3.1. GENOCIDE BY FORCIBISEOCATION

In the Koprivna case® tried in absentia the accused were found guilty as charged in
accordance withArticle 119 OKZ RH for committing genocide by forcible dislocation of

population of Croatian and Hungarian ethnicty.

2% |bid. at p. 7-8 (unofficial translation of the quote).

2 |bid. at p. 8.

9 |hid.

! |bid.

22 |bid,

3 |bid. at p. 12.

BN D1 2 AAShinsSHIA B 20 Brdl inS. 0 | f @
®5: A 01 2 AAsbins§ p. 2.1 £ ©
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Referring toArticle 119 of the Criminal Code, the triphnelnoted that the acts reusconsists of
violation or endangering bipsychological integrity of the protected group memhelen one

of the enlisted acts against a single group member was sufficient for all necessary elements of
genocide to be metprovided those were ammitted with intent to destroy a protected group in
whole or in part®®®

The trial panel found that the accused were guilty of genocide by forcible dislocation of 22
Croatians and one HungariaH.

The appellate panel relying onArticle 119 of the OKZ RH and the Genocide Convention,
concurred with the triapanelsfindings and concluded:

[G]enocide encompasses not only the acts of torture and mental or physical
abuse, but also other inhumane humiliating conducts, including with ceytaint
persecution as weff®

Theappellatepanelalso held that it is not important if not all of the participantstive crime
were accused and tried for genociéfé.

The appellant argued that according foticle 17 of the Additional Protocol Il of the Geneva
Conventions, displacement of the population from the zone of combat activities was allowed if it
is conducted for the safety of the civilian populatfShin relation to that, theappellate panel
noted:

The appellaris reference toArt. 17 of the Protocol Additional to the Geneva
Conventions of 12 August 1949, and relating to the Protection of Victims of Non
International Armed Conflicts (Protocol Il) is arbitrary and out of contents of the
presented evidence, established decisive faetsd other important facts,
considering that the Protocol sets out a ban on dislocating civilian population for
reasons connected to the conflict, unless it is justified by the reasons of security
of the population or imperative military reasons, and in eashen such
dislocation needs to be conducted, a duty to undertake measures for giving
shelter to the population under satisfactory conditions of accommodation,
hygiene and health protection, security and food, while paragraph 2 ofAhat
sets out a baron forcing the population to leave their territory for reasons in
relation to the conflict. The established state of facts shows that members of
Croatian and Hungarian ethnicity were displaced, not the members of Serb
ethnicity, which was in connection thithe established general plan of-salled

%0 |pid. at p. 9.
> pid.
28, A @1 2 & Rndl ing. (p. Si(Unafficial translation of the quote).
259 |14
Ibid.
9 pid. at p. 3.
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ethnic cleansing of temporary occupied territory of the Republic of Croatia and

annexation of that territory to territoryofce al | ed “ Greater Serbi a” T
the appellant based the appeal on a differemew of decisive facts than those
established in the impugned judment?®*
6.7.4. MODES OF LIABILITY
The Croatian Criminal Code includes several provisions on modes of liability for genocide,
including organising/joining a group with the purpose of committing g&tecinstigating
genocide, and aiding and abetting. These provisions are similar to provisions in the SFRY Code
and other codes from the region. Croatia also includes a unique provision on modes of liability
for genocide, accessory liability.
The CroatiarCriminal Code provides faeuperiorresponsibility for the commission of genocide,
and one court has commented on the distinction between genocide by commission and by
omission.
6.7.4.1. ORGANISING/JOININR@UP OR INSTIGATIGENOCIDE
Article 187°% is similar to Article 145 of the SFRY Criminal Code, in that it crinsesli
“organising a group for the purpose of perpetrating ¢
group and “calling or insti®jating” the perpetrat

This provision encompasses soofahe various criminal modes of liability found in international
criminal law, including instigating and possibly joint criminal enterprise. For more on this, see
Module9, as well as discussion abosection6.5.2.

6.7.4.2. AIDING AND ABETTING

Article 187(af®* of the Croatian Criminal code criminalises aiding and abetting genocide. The
actus reudncludes removing obstacles, making a plan or arrangement etfibrs or creating
conditions to enable the direct perpetration of genocide. These acts are punishable for one to
five years in prison.

Thisarticle also criminalises directly or indirectly providing or collecting means with the intent
that they will be used tccommit genocide. This crime is punishable for one to five years in

®1; A 1 2 4 2ndl inS. (p. 4l(uncKficial tranglan of the quote).

*2This article relates not only to the crime of genocide, but also to other criminal offences against the
values protected by international law referred to in the Criminal Code.

3 Eor text of Art. 145 of the SFRY €& aboveunder6.5.2

**This article relates not only to the crime of genocide, but also to other criminal offences against the
values protected by international law referred to in the Criminal Code.
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prison, regardless of whether the means were actually used or whether genocide was
attempted.

Although this specific provision was not set out in the SFRY Criminal Code, it was envisaged in
the general part of the SFRY Code, namely provisions dealing with an accessory to a crime. For
example Article 24 of the SFRY Criminal Code sets out that aiding a crime could consist of:

giving advice or instructions as to how to perpetrate a crimifi@nce;

supplying the perpetrator with means for perpetrating the criminal offence;

removing obstacles to the perpetration of criminal offence; and

promising, prior to the perpetration of the criminal offence, to conceal the existence of
the criminal offerce, to hide the perpetrator, means used for perpetrating the criminal
offence traces of the criminal offence, or goods acquired by perpetration of the criminal
offence.

=A =4 =4 =4

Thisarticle, however, did not limit the forms of aiding to the mentioned acts ornlgnly set out
some of the most common examplé&s.

SeeModule 9 for a discussion of how these and other similar modes of liability are defined in
ICL.

6.7.4.3. ACCESSORWABILITY
Article 187(b§®° criminalisesbeing an accessory to genocide.

The SFRY Code in its general part provided for the punishment of concealing the existence of the
criminal offence, hiding the perpetrator, means used for perpetrating the criminal offence,
traces of the criminal offence, or goods acquired by perpetratibthe criminal offence, in the

event thatthese actionswere promised prior to the perpetration of the crime or during the
perpetration of the crimeé®’ Actions undertaken after the completion of the crime and without

prior promise, to be punishable undergahlSFRY Criminal Code, need to be provided for in the
special part of the SFRY Code, as was the case with criminal acts against the foundations of the
socialist seHnanaging social system and the security of the SFRYy.

265
266

Commentay of the SFRY Criminal Code, pp.-138.

This article relates not only to the crime of genocide, but also to other criminal offences against the
values protected by international law referred to in the Criminal Code.

" Seeabove Art. 24 of the SFRY @mal CodeSee alscCommentary of the SFRY Criminal Code, p. 137.
%% |bid. at pp. 137138.
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Croatian Criminal Code
Article 187(b)

Whoever conceals, gives food, clothing, money or in some other way takes care of
perpetrator of the crime of genocide of this Code in order to make it more difficult t
discover and arrest the perpetrator shall be punished by imprisonment tmsnths to
three years.

This provision does not relate to a person married to the perpetrator, person living wi
the perpetrator in an extramarital cohabitation, lineal relatives, siblings, adoptive pare
and adoptee or their spouses or persons livingnrextramarital cohabitation.

Inasmuch adrticle 187(b) of the Republic of Croatia Criminal Code envisages punishment for
theseacts without prior promise to the perpetrator of genocide, it differs from the SFRY Criminal
Code regulation which did not eisage in its special part punishment for acts in relation to the
crime of genocide.

6.7.4.4. SUPERIORESPONSIBILITY
Article 167&° provides forsuperiorresponsibility forjnter alia, the crime of genocidé”®
For more on this in relation to the SFRY Criminal Csde relevant parts of sections on

domestic application of international criminal lawjodule 5, and superior responsibility,
Module 10.

%9 This article relates not only to the crime of genocide, but also to crimes against humanity, war crimes,

war of aggression and other crimes laid down in article& 167 of the Criminal Code.

2% Command ResponsibilitArt 167a

(1) A military commander or another person acting in effect as a military commander or as a civilian in
superior command or any other person who in a civil organization has the effective power of command or
supervision shall be punished for the crimindieofices referred to in Articles 156 through 167 of this Code

if he knew that his subordinates had committed these criminal offences or were about to commit them
and failed to take all reasonable measures to prevent them.

(2) The persons referred to in papaph 1 of this Art who had to know that their subordinates were about
to commit one or more criminal offences referred to in Articles 156 through 167 of this Code and failed to
exercise the necessary supervision and to take all reasonable measures ¢ottey perpetration of

these criminal offences shall be punished by imprisonment to one to eight years.

(3) The persons referred to in paragraph 1 of this Art who do not refer the matter to competent
authorities for investigation and prosecution agdittse perpetrators shall be punished by imprisonment

to one to five years.
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6.7.4.5. GENOCIDE BY COMMC3$AND OMISSION

In the Koprivnacase, he trial panel and
appellate panel both held that genocide
can be perpetrated by both active conduct
(commission) and by failing to meet a duty
to act (omission).

CGenocide can be perpetrated by both active
conduct (commission) and Bgiling to meet a
duty to act (omission).

The findings relating to omission resemble superior responsibility, although neither court
seemed to rely on the elements of superior responsibility. Beeule 10 for more information
of superior responsibility.

The trialpanelheld that this act, as wedls any other criminal act, can be perpetrated both by an
active conduct (commission) and by omitting to undertake an act for which a person had a duty
to undertake (omissiord’* With regard to two of the accused, the trighnel inferred their
participation in displacement from their omission to prevent such &3 hepanelreached this
conclusion on the basis of civilian and political positions of the accused in Sodolovac and
Koprivna, respective§/? Thepanelappeared to rely on thele jureposition alone to establish
superior responsibility.

On appeal, theppellans argued that the crime of genocide cannot be perpetrated by omission.
Theappellatepanelnoted thatArticle 119, as part of Chapter XV of the Criminal Gedaeminal
acts againshumanity and international law-has a blanket character as it relies on international
law, including the UN General Assembly Resolution onCtiree of Genocide of 1946 and the
Convention on the Prevention and Punishment of the Crime of Genocide of1948.

Theappellatepanelnoted that Article 3 of the Convention envisaged as punishable the crime of
genocide, conspiracy to commit genocide, direct and public incitement to commit genocide,
attempt to commit genocide and complicity in genocide, whiidicle 4 of the Convention
envisaged that persons committing genocide shall be punished regardless of whether they are
constitutionally responsible rulers, public officials or private individéfals.

Without further linking the Convention provisions to the appagjument, theappellatepanel
went on to say that undeArticle 20 of the Criminal Code, a crime can be committed by co
perpetration, that it was undisputedly established there existed a plan of ethnic cleansing, that

the two acwadasttdt werki hest | ocal military and
as such they hathe authority and duties of managing the police and paramilitary units on their
territory. Theappellate panel concludedhat* by omi tting to control an

oA @1 2 GAsbinsSpi8. | f @
272 \a:

Ibid.
3 |bid.
NG 2 ARndlinS (p. 3 f O
%" |bid.
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existence of the aforementioned plan of cleansing and its purpose, they have undoubtedly
participated in the realization of such a plan, and therefore met all the required objective and
subjective elements of the crime of genocide set owAiticle119d OK 2°® RH" .

Croatian Criminal Code
Article 174(4)

Whoever with the aim from paragraph 3 of this Art. (spreading racial, religious, sext
national and ethnic hatred or hatred based on color or sexuantation or with the aim

of disparagement) distributes through a computer system or in some other way mak
available to the public materials by which he/she denies, considerably mitigates, appro
or justifies the crime of genocide or crime against huitharshall be punished by
imprisonment of six months to three years.

6.7.5. MITIGATING, APPROWANOR JUSTIFYING GENDE

Although no such specific provision existed in the SFRY Criminal Code in relation to the crime of
genocide, the SFRY Criminal Code was familiar with the crime of racial and other forms of
discrimination?”” As part of that SFRY Criminal Code provision, a punishment was envisaged for
any person who violates the basic human rights recaghby the international community on

the basis of racial, skicolour and national differences as well agheic background.78
Moreover, a punishment was provided for any person spreading ideas on superiority of one race
over another or advocating racial hatred or instigating racial discrimination.

6.7.6. STATUTE OF LIMITANK

Under Articles 18°and 24%", the statuteof limitations regarding the application of the criminal
legislation and the execution of punishment does not apply to the crime of genocide.

This provision is also similar tarticle 100 SFRY Criminal Code provision setting out non
applicability of statte of limitations for the crime of genocid&?

27 pid.

*""SFRY Criminal Code, Art. 154.

8 |bid,, Art. 154(1).

> bid, Art. 154(3).

*This article relates not only to the crime of genocide, but also to other crimes set down in Articles 157,
157a, 158, 159, 160 and other criminal acts for which statute of limitations is not applicable under
international law.

1 This article relates nonly to the crime of genocide, but also to other crimes set down in Articles 157,
157a, 158, 159, 160, 167a and other criminal acts for which statute of limitations is not applicable under
international law.
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6.8. SERBIA

/Notes for tainers: \

U This section describes genocide as defined by the Criminal Code of the Repu
Serbia. To date, there have been no charges of genocide brought before a S
court, andhenceno relevant Serbian jurisprudence on genodglavailable

(S J

6.8.1. DEFINITION OF GENDEI

In its specialpart, the Criminal Code of the Rablic of Serbia defines the crime of genocide, its
elements and sets the sentencing limits.

Serbian Criminal Code
Article 370

Whoever with intent to destroy, in whole or in part, a national, ethnic, racial or religiot
group, as such, orders killing causing serious bodily or mental harm to members of the

group, or deliberately inflicts on the group conditions of life calculated to bring about i
extinction in whole or in part, or imposes measures intended to prevent births within tr
group or forciby transfers children of the group to another group or who with same inten
commits one of the aforementioned acts, shall be punished by minimum five yee
imprisonment or thirty to forty years' imprisonment.

Article 370 of the Criminal Code of the Republic of Serbia, which defines the crime of genocide,
is identical in most respects t#rticle 141 of the Criminal Code of the Socialist Federal Republic
of Yugos | av isaimilartodmicke ¥ bf the B048dConvention on the Prevention and
Punishment of the Crime of Genocitfé.

However Article 141 of the SFRY Criminal Code includesHierciislocation of the population as

a prohibited act. This could be analogous to the prohibited act of systematic expulsion from
homes, considered by the international criminal tribunals as a method of deliberately inflicting
on the group conditions offé calculated to bring about the physical destruction, in whole or in
part, of the protected group.

22 5eeabove under 6.4.1.3.
2301 text of Art141 of the SFRY Criminal Ceeéeabove under 6.4.1.1.

69



GENOCIDE

6.8.2. MODES OF LIABILITY
Article 375 also criminakes:

1 conspiracy with another to commit genocide (pgraphl);

1 organizing a group in order to commit genceids well as becoming a member of such a
group (paegraphs2 and 4)

9 organizing an orgased criminal group in order to commit genocide as well as becoming
a member of such a group (raphs3 and 5) or

1 calling for or inciting to commission of genocigaragraph?).

The offender specified in paragraphs 1, 4 and 5 ofdhisle who discloses the conspiracy, the
group or the orgarsied criminal group prior to committing genocide as part of the group or for
the group, or an offender specified in paragrapR and 3 of thisarticle who prevents
commission of genocide, may receive mitigation of punishment.

This provision is similar to a provision from the SFRY Criminal Code, aatctl45, which set
out as porgansng alal @group fofr pérep eturr ptoisreg genoci de

member of such a group and “callin® or instigat.i

SeeModule 9 for a discussion of how these and other similar modes of liability are defined and
applied in international criminal law

6.8.2.1. SUPERIORESPONSIBILITY

Article 384 provides forsuperiorresponsibility forjnter alig, the crime of genocid&®

%' This article relates not only to the crime of genocide, but to the other crimes set down in Articles 370

374 of the Criminal Code.

% Eor text of Art. 145 of the SFRY Criminal Code see above, Gusd2r

*% Failure to Prevent Crimes against Humanity and other Values Protected under Internatiorahtaw

384:

(1) A military commander or a persde factoexercising such function, knowing that forces which he
commands and control are preparing or have commenced committing offences specified in article 370
through 374, article 376, articles 378 through 381 article 383 of this Code, fails to undertake

measures that he could have taken and was obliged to undertake to prevent commission of such crimes,
and this results in actual commission of that crime, shall be punished by the penalty prescribed for such
offence.

(2) Any other superior who knowing that persons subordinated to him are preparing or have commenced
committing of offences specified in article 370 through 374, article 376, articles 378 through 381 and
article 383 of this Code, fails to undertakneasures that he could have taken and was obliged to
undertake to prevent commission of such crimes, and this results in actual commission of that crime, shall
be punished by the penalty prescribed for such offence.
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With regard to the relationship between thisticle and the SFRY Criminal Code provisises
Module 10, as well as relevant parts Bfodule 5 regarding domestic application of international
criminal law and superior responsibility.

6.8.3. STATUTE OF LIMITAN®

Under Article 108, the statite of limitations regarding the application of the criminal
legislation and the execution of punishmedges not apply to the crime of genocide.

This provision is similar tarticle 100 SFRY Criminal Code provision setting outappticability
of statute of limitations for the crime of genocid&.

(3) If the offence specified in panagphs 1 and 2 of this article is committed by negligence, the offender
shall be punished by imprisonment of six months to five years.

8 This article relates not only to the crime of genocide, but to the other crimes provided for in Articles
370-375 of theCriminal Code.

¥ Seeaboveunder 6.4.1.3.
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