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15. COOPERATION AND MUTUAL LEGAL ASSISTANCE  

15.1. INTRODUCTION  

These training materials have been developed by International Criminal Law Services (ICLS) as a 

part of the OSCE-ODIHR-ICTY-UNICRI “War Crimes Justice Project”, funded by the European 

Union. An introduction to how to use the materials can be found in Module 1, which also 

includes a case study and hypotheticals that can be used as training tools, and other useful 

annexes. The materials are intended to serve primarily as training tool and resource for legal 

trainers in Bosnia and Herzegovina (BiH), Croatia and Serbia, but are also envisaged for 

adaptation and use in other jurisdictions of the region. Discussion questions, tips, and other 

useful notes for training have been included where appropriate. However, trainers are 

encouraged to adapt the materials to the needs of the participants and the particular 

circumstances of each training session. Trainers are also encouraged to update the materials as 

may be necessary, especially with regards to new jurisprudence or changes to the criminal codes 

in their relevant jurisdiction. 

Each Module provides a general overview of the international criminal law relevant to the 

Module’s topic before discussing the relevant law and jurisprudence for BiH, Croatia, and Serbia, 

respectively. The materials make use of the most relevant and available jurisprudence. It should 

be noted that where a first instance judgement has been cited, the drafters have taken special 

care to ensure that the part referred to was upheld on appeal. It may be useful for trainers to 

discuss additional cases that might also be relevant or illustrative for each topic, and to ask 

participants to discuss their own cases and experiences. 

15.1.1. MODULE DESCRIPTION  

This Module will outline both states’ obligations to provide assistance to international criminal 

courts (focusing on the ICTY and the ICC) and states’ obligations of cooperation with each other 

and mutual assistance in war crimes cases.  

15.1.2. MODULE OUTCOMES  

At the end of this Module, participants should understand:  

ü The legal basis for states’ obligations of cooperation with international criminal courts, in 

particular, the ICTY and the ICC;  

ü The scope of states’ obligations to provide assistance to the ICTY and the ICC, including the 

provision of documents and other evidence, and the surrender and temporary transfer of 

persons to the tribunal; 

ü The grounds for states’ refusing to provide assistance to the ICTY and the ICC; 

ü The enforcement of states’ obligations to provide assistance to the ICTY and the ICC; 

ü The legal basis for states’ obligations of cooperation with other states and for mutual 

assistance in relation to cases involving war crimes, crimes against humanity and genocide; 
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ü The scope of states’ obligations to provide mutual assistance to each other in the 

investigation and prosecution of these crimes, including the provision of documents and 

other evidence, and extradition, surrender and temporary transfer of persons. 

 

 

 

  

Notes for trainers: 

ü In this Module, it is important to explain to participants the different regimes that 

apply at the different international courts as well as those that apply between 

states with respect of cooperation in criminal proceedings. The ICTY and ICTR were 

established under Chapter VII of the UN Charter, and oblige states to cooperate 

with these courts pursuant to their obligations under the UN Charter. The ICC, on 

the other hand, is a treaty-based court, and thus only has cooperation with the 

states parties to the Rome Statute. Cooperation between states themselves is 

based on traditional methods of agreement to treaty and other arrangements.  

ü Participants should understand that these mechanisms for cooperation are not 

purely technical matters, but are vital for ensuring the proper functioning of both 

international and national courts. Unless courts are able to obtain assistance in 

arrests, transfers and the production of evidence, trials before these courts could 

be impossible. 

ü This Module is structured to first deal with the obligations of states to the ICTY and 

the ICC. In the remainder of the international criminal law section, the general 

principles under international law that are applicable to assistance between states 

will be discussed. Thereafter, in the regional section, the arrangements that are 

applicable in BiH, Croatia and Serbia, both with respect to cooperation with 

international criminal courts as well as in relation to cooperation between 

themselves as states, will be addressed. 

ü In order to achieve these objectives you will find “Notes to trainers” in boxes 

inserted at the beginning of important sections. These notes will highlight the main 

issues for trainers to address, identify questions which the trainers can use to direct 

the participants to focus on the important issues and to stimulate discussion, and 

make references to the parts of the case study that are relevant and which can be 

used as practical examples to apply the legal issues being taught. 
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15.2. INTERNATIONAL CRIMINAL LAW 

15.2.1. COOPERATION WITH INTERNATIONAL CRIMINAL COURTS 

15.2.1.1. OVERVIEW 

Under the Statutes of the ICTY and ICC, states are obliged to cooperate with these courts in 

various ways, such as: 

¶ States have obligations to provide assistance in the course of the investigation or 

prosecution of a person.  

¶ States have obligations with regard to provision of evidence, other documents and 

information requested, other legal assistance, and transfer and surrender of accused 

persons.  

The legal basis of these obligations is different as 

between the ICTY and ICC: 

¶ The obligations under the ICTY Statute flow 

from its creation by the UN Security Council 

under Chapter VII of the UN Charter. 

Notes for trainers: 

ü In the ICL section of this Module, the provisions of the ICTY and ICC that govern 

cooperation with states will be discussed. The differences between the ICTY and ICC 

provisions will be highlighted. Thereafter, the essential principles applicable to 

mutual assistance under international law will be outlined. 

ü In order to engage participants in discussion about these issues, the following 

questions could be posed: 

o Are all states equally obliged to cooperate with the ICTY in respect of any 

request from the ICTY?  

o In the event that a particular state has not passed legislation dealing with 

cooperation with the ICTY, must the state comply with requests from the 

ICTY? 

o Are states which are not parties to the Rome Statute obliged in any way to 

cooperate with the ICC? 

o For both States Parties and non-States Parties, what are the obligations 

concerning referrals by the UN Security Council to the ICC? 

ü The case study can also be used to ask participants to envisage what might happen if 

the accused was arrested either in his own state or in a third state and a request for 

transfer was received from the ICC. 

 

The obligations under the ICTY Statute 

flow from its creation by the UN 

Security Council under Chapter VII of 

the UN Charter. 
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¶ Those obligations under the ICC Statute stem from the treaty between States Parties 

which established the court, unless the Security Council has referred a situation under 

Chapter VII with attendant cooperation obligations. 

In this section, the provisions in respect of the ICTY will be examined first, followed by a 

discussion of the provisions of the ICC. 

15.2.1.2. ICTY  

15.2.1.2.1. BASIS OF OBLIGATIONS  

The ICTY and the ICTR were established by the UN Security Council,1 and therefore benefit from 

the obligation of all UN member-states to cooperate with the tribunals.2  

 

UN Security Council Resolution 827 refers to all states.3 However UN non-member states are not 

bound by the UN Security Council Resolution and thus are not under a duty to cooperate with 

the ICTY.4  

                                                           
1
 Resolution on Establishing an international Tribunal of Persons Responsible for Serious Violations of 

International Humanitarian Law Committed in the Territory of the Former Yugoslavia, UN Doc. S/Res/827 
(1993), 25 May 1993.  
2
 Charter of the United Nations, Art. 25 (1945). 

3
 The ICTY has confirmed that all UN member-states are bound by the obligation to cooperate with the 

international tribunal under ICTY Statute Article 29. Tihomir Blaškid, Case No. IT-95-14-A, Judgement on 
the Request of the Republic of Croatia for Review of the Decisions of Trial Chamber II of 18 July 1997, 
Appeals Chamber, 29 Oct. 1997, ¶ 13.  
4
 Vienna Convention on the Law of Treaties, Art. 34 (1969); Slobodan Miloševid, Case No. IT-02-54, 

Decision on Review of Indictment and Application for Consequential Orders, Trial Chambers, 24 May 1999 
¶ 23; Théoneste Bagosora, Case No. ICTR-98-41-T, Decision on Defence Motion to Obtain Cooperation 
from the Vatican Pursuant to Article 28, Trial Chamber, 13 May 2004, ¶ 3.  

ICTY Statute Article 29 

 

1. States shall co-operate with the International Tribunal in the investigation and 

prosecution of persons accused of committing serious violations of international 

humanitarian law. 

2. States shall comply without undue delay with any request for assistance or an order 

issued by a Trial Chamber, including, but not limited to: 

 (a) the identification and location of persons;  

 (b) the taking of testimony and the production of eidence;  

 (c) the service of documents;  

 (d) the arrest or detention of persons;  

 (e) the surrender or the transfer of the accused to the International Tribunal. 
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The obligation of UN Member States to cooperate with the ICTY takes priority over other legal 

obligations pursuant to the provisions of the UN Charter, by which the ICTY was created.5 

The ICTY has categorised inter-state 

cooperation in criminal matters as ‘horizontal’, 

whereas cooperation between a state and the 

ICTY is ‘vertical’ (that is, the ICTY has primacy 

over national courts and has the power to issue 

orders that are binding on states).6 However, 

this ‘vertical relationship’ is limited to the ICTY’s 

judicial and injunctory powers. It does not extend to enforcement when there is a failure to 

comply. The ICTY has no power to punish states for refusing to comply with its requests. 

Enforcement is a matter that can only be dealt with by the UN Security Council and UN member 

states.  

The ICTY has extended the obligation of cooperation with 

itself to include non-state entities, such as state-like groups, 

international organisations and organs of international 

organisations.7 

Additional obligations of cooperation may also arise out of 

bilateral agreements:  

                                                           
5
 UN Charter, Art. 103. 

6
 See Blaškid, Judgement on the Request of The Republic of Croatia for Review of the Decision of Trial 

Chamber II of 18 July 1997, ¶ 47, for a discussion of “horizontal” and “vertical” relationships. The Blaškid 
notion of “vertical relationships” (states’ obligations to cooperate with the ICTY) was subsequently 
confirmed. Blaškid, Order to the Republic of Croatia for the Production of Documents, Trial Chambers I, 21 
July 1998; Zejnil Delalid (Čelebidi), Case No. IT-96-21, (TC II, 16 Oct 1997). 
7
 Radislav Krstid, Case No. IT-98-33-PT, Binding Order to the Republika Srpska for the Production of 

Documents, Trial Chamber I, 12 March 1999; Dario Kordid et al., Order for the Production of Documents 
by the European Community Monitoring Mission and Its Member States, Trial Chamber III, 4 Aug. 2000; 
Blagoje Simid et al., Case No. IT-95-9, Decision on Motion for Judicial Assistance to be Provided by SFOR 
and Others, Trial Chamber, 18 Oct. 2000.  

The obligation of UN Member States to 

cooperate with the ICTY takes priority over 

other legal obligations pursuant to the 

provisions of the UN Charter, by which the 

ICTY was created. 

The ICTY has primacy over 

national courts and has the 

power to issue orders that 

are binding on states. 

UN Security Council Resolution 827 (1993) 

[…]  

4. Decides that all States shall cooperate fully with the International Tribunal and its 

organs in accordance with the present resolution and the Statute of the International 

Tribunal and that consequently all states shall take any measure necessary under their 

domestic law to implement the provisions of the present resolution and the Statute, 

including the obligation of States to comply with requests for assistance or orders issued 

by a Trial Chamber under Article 29 of the Statute; 
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¶ between a state and the UN (e.g. headquarters agreement between the ICTY and host 

state8), or  

¶ between a state and the ICTY (e.g. surrender agreements concluded between the ICTY 

and the US9). 

Other obligations may arise through national legislation implementing the ICTY Statute. This 

enables states to cooperate with the ICTY in the investigation and prosecution of individuals, to 

comply with requests for legal assistance in investigations and prosecutions, and to comply with 

the arrest and transfer of individuals to the ICTY.10 BiH, Croatia and Serbia have such national 

implementation legislation. See section 15.4-15.6 below for more details. 

15.2.1.2.2. ARREST, TRANSFER, SURRENDER 

During an investigation (that is, before the ICTY confirms an indictment against the accused and 

issues an arrest warrant), the ICTY may order the provisional detention of a suspect for up to 90 

days, and the transfer of a suspect to the ICTY. States (as well as non-states actors, such as 

international organisations and their organs11) must comply with these orders.12  

Once the ICTY has confirmed an indictment against an accused person, the ICTY may issue an 

order or warrant for the accused’s arrest, detention, surrender or transfer.13 If the ICTY issues 

such an order or warrant, states come under an obligation to comply with the order or warrant 

and take the accused into custody.14  

A state’s compliance with an arrest warrant entails arresting 

and surrendering the accused to the ICTY.15  

                                                           
8
 See, e.g., Agreement between the UN and the Netherlands, Agreement Concerning the Headquarters of 

the ICTY, 29 July 1994. 
9
 See, e.g., Agreement between the UN (on behalf of the ICTY) and the USA, Agreement on Surrender of 

Persons, 5 Oct. 1994; Agreement between the UN (on behalf of the ICTR) and the USA, Agreement on 
Surrender of Persons, 24 Jan. 1995. 
10

 Legislation has been implemented by: Italy, the USA, Finland, The Netherlands, Spain, Norway, Sweden, 
Denmark, France, Bosnia-Herzegovina, Germany, New Zealand, Australia, Switzerland, Belgium, Austria, 
the United Kingdom, Croatia, Serbia, Hungary, Romania and Greece.  
11

 ICTY Rules of Procedure and Evidence, Rules 55(G), 59bis. 
12

 Ibid. at Rule 40bis. 
13

 Statute of the International Criminal Tribunal for the Former Yugoslavia, Art. 19(2); ICTY Rules of 
Procedure and Evidence, Rule 47(H). 
14

 ICTY Statute, Art. 20(2). 
15

 ICTY RRE, Rule 55(A).  

Rule 56: Cooperation of States 

 

The State to which a warrant of arrest or a transfer order for a witness is transmitted shall 

act promptly and with all due diligence to ensure proper and effective execution thereof, in 

accordance with Article 29 of the Statute.  

 

A state’s compliance with an 

arrest warrant entails 

arresting and surrendering 

the accused to the ICTY. 
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Non-state actors, such as international organisations and their organs, also have obligations to 

cooperate with arrest warrants issued by the ICTY.16 This is relevant to, for example, UN organs, 

EU organs, peacekeeping forces, NATO forces, etc.  

The ICTY may order sealed indictments, which obliges the state not to disclose the indictment or 

documents to the public.17  

Once an accused is detained, a state cannot release the accused, other than pursuant to an 

order of the ICTY.18  

15.2.1.2.3. REQUESTS FOR ASSISTANCE IN INVESTIGATION AND PROSECUTION, 

INCLUDING THE PRODUCTION OF EVIDENCE 

Articles 18 and 29 of the ICTY Statute provide that states are obliged to cooperate with the ICTY, 

and in particular, the prosecutor, in the investigation and prosecution of serious violations of 

international humanitarian law. The obligation to cooperate includes the production of evidence 

by states. 

One of the leading cases from the ICTY on the production of 

evidence is the Blaškid case, which involved a request by the 

ICTY Prosecutor to Croatia for the provision of documents to 

the prosecutor. The ICTY trial chamber granted the 

prosecution an order to be served on Croatia and its Minister 

of Defence. Croatia refused to comply with this order, and the 

order was temporarily suspended. Following a hearing on this matter, the trial chamber held 

that the ICTY had authority to order states and state officials to produce evidence before the 

ICTY.19 

When the matter was appealed, the appeals chamber unanimously held that states cannot 

withhold documents and other evidentiary material requested by the ICTY. However, practical 

arrangements may be adopted by a trial chamber to make an allowance for legitimate and bona 

fide national security interests and concerns of states.20 

                                                           
16

 Ibid. at Rule 55(G), 59bis; Simid, et al., Decision on Motion for Judicial Assistance to be Provided by SFOR 
and Others (confirming that cooperation by international organisations, just as by states, is conceivable 
and necessary for the effective functioning of the ICTY); see also Dragan Nikolid, Case No. IT-94-2-PT, 
Decision on Defence Motion Challenging the Exercise of Jurisdiction by the Tribunal, Trial Chamber II, 9 
Oct. 2002 (confirming the capacity, but not the obligation, of international organisations to execute 
arrests).  
17

 ICTY RPE, Rule 53. 
18

 Ibid. at Rule 65. 
19

 Blaškid, Order to the Republic of Croatia for the Production of Evidence, Trial Chamber, 21 July 1998. 
20

 Blaškid, Judgement on the Request of the Republic of Croatia for Review of the Decision of Trial 
Chamber II of 18 July 1997, Appeals Chamber, 29 Oct. 1997, ¶¶ 62 – 67. 

The ICTY has the authority 

to orders states and state 

officials to produce evidence 

before the ICTY. 
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Following the judicial proceedings in this matter, the ICTY adopted a new Rule 54bis titled Orders 

Directed to States for the Production of Documents, which regulates this procedure in detail.21 

15.2.1.2.4. LIMITATIONS ON DUTY TO COOPERATE  

A state may decline to cooperate with the ICTY where 

the cooperation would prejudice the state’s national 

security.22 

The ICTY has stated that it should take into account 

“legitimate state concerns”, such as:  

¶ legitimate national security concerns; and 

¶ ordre public (e.g. the cooperation would entail the violation of internationally protected 

human rights, of the ICTY’s own rules and procedures, etc.).23 

A person who has already been tried in a national court cannot be tried for the same crime by 

the ICTY unless the act for which he or she was tried was characterised as an ordinary crime, or 

the national court proceedings were not impartial or independent, were designed to shield the 

accused from international criminal responsibility or the case was not diligently prosecuted.24 

However, this is for the determination of the court; a state may not refuse cooperation with the 

ICTY on the basis that the person has 

already been tried by a national court.  

The ICTY has jurisdiction over the 

compulsory dispute settlement 

mechanism, in the event of a dispute 

arising between the ICTY and a state 

concerning the state’s duty to 

cooperate.25  

15.2.1.2.5. ENFORCEMENT OF OBLIGATIONS 

The following are the main provisions applicable to enforcement:  

¶ The ICTY has no powers of enforcement of obligations over states.26  

                                                           
21

 ICTY RPE, Rule 54bis. 
22

 Ibid. at Rule 54bis(F). 
23

 Blaškid, Judgement on the Request of the Republic of Croatia for Review of the Decision of Trial 
Chamber II of 18 July 1997, ¶ 67. 
24

 ICTY Statute, Art. 10. 
25

 ICTY RPE, Rule 7bis; Blaškid, Judgement on the Request of the Republic of Croatia for Review of the 
Decision of Trial Chamber II of 18 July 1997, ¶ 59. 
26

 Blaškid, Judgement on the Request of the Republic of Croatia for Review of the Decision of Trial 
Chamber II of 18 July 1997, ¶ 47. 

A state may decline to cooperate 

with the ICTY where the 

cooperation would prejudice the 

state’s national security. 

The ICTY has jurisdiction over the compulsory 

dispute settlement mechanism, in the event of a 

dispute arising between the ICTY and a state 

concerning the state’s duty to cooperate. 
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¶ The ICTY may make a finding of non-compliance and may report the state’s non-

compliance to the UN Security Council.27 

¶ In the event of a state’s non-cooperation with an arrest warrant, the ICTY may notify the 

UN Security Council of the state’s non-cooperation.28  

¶ A finding by the court that a state has failed in its 

duty to cooperate with the ICTY is in itself a 

censure.29 However the ICTY has no power to 

impose any further penalties on the state. Only the 

UN Security Council can impose further penalties on 

the state.  

Some examples of findings of non-compliance and reports to the UN Security Council are:  

¶ President McDonald reported the continued non-cooperation by the FRY to the UN 

Security Council on 18 March 1999 for not allowing the prosecutor and a team of her 

investigators to enter Kosovo on 18 January 1999, in order to initiate an investigation into 

alleged criminal activity occurring in Racak, Kosovo.30 

¶ President McDonald reported the continued non-cooperation by Croatia to the UN 

Security Council on 25 August 1999 for: 

o Refusing to accept the Tribunal’s jurisdiction over crimes allegedly committed during 

and in the aftermath of "Operation Storm" and "Operation Flash", and to provide 

the prosecutor with information relating to these operations; 

o Failing to transfer the accused Mladen Naletilid; and 

o Failing to respond to thirteen requests for assistance.31 

¶ The final letter of President McDonald reported several cases of non-cooperation by FRY, 

Croatia and BiH to the UN Security Council on 2 November 1999 for: 

o Failing to arrest and transfer individuals indicted by the Tribunal;  

o Failing to recognise the Tribunal’s jurisdiction over certain operations; and  

o Failing to permit investigators of the Tribunal access to sites in Kosovo where 

criminal activity allegedly occurred.32  

¶ President Jorda reported the continued non-cooperation by the FRY to the UN Security 

Council for:  

                                                           
27

 Ibid.; ICTY RPE, Rules 7bis, 11, 13, 59, 61.  
28

 ICTY RPE, Rules 59, 61. 
29

 Blaškid, Decision on the Objection of the Republic of Croatia to the Issuance of Subpoenae Duces Tecum, 
Trial Chamber, 18 July 1997. 
30

 ICTY Press Release, President McDonald Reports the continued Non-Cooperation by the Federal Republic 
of Yugoslavia to the Security Council, 18 March 1999, JL/PIU/386-E. 
31

 ICTY Press Release, The president of the International Tribunal reports to the Security Council “the 
refusal of Croatia to Cooperate with the Tribunal” and Requests that “sufficiently compelling measures” be 
taken, 25 Aug. 1999, CC/P.I.S./433-E. 
32

 ICTY Press Release, Letter from President McDonald to the President of the Security Council concerning 
Outstanding Issues of State Non-Compliance, 2 Nov. 1999, JL/PIS/444-E. 

A finding by the court that a 

state has failed in its duty to 

cooperate with the ICTY is in 

itself a censure. 
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o Failing to execute indictments, arrest warrants and transfer orders issued by the 

Tribunal and served on the competent authorities of the FRY on several occasions 

for eleven individuals; and   

o Adopting a law regarding their co-operation with the International Tribunal on 11 

April 2002 which violated its Tribunal commitments.33 

¶ President Meron reported the continued non-cooperation by Serbia and Montenegro to 

the UN Security Council for: 

o Failing to execute arrest warrants issued by the Tribunal; 

o Failing to respond to requests made by the Registrar pursuant to Rule 59 of the 

Tribunal’s Rules to explain those failures; and  

o Failing to co-operate with the prosecutor in her attempts to secure witnesses’ 

testimonies and documentary evidence, and to grant waivers to enable witnesses to 

either provide statements to the Office of the Prosecutor or to testify before the 

Tribunal.34 

15.2.1.3. ICC  

15.2.1.3.1. BASIS OF OBLIGATIONS  

Unlike the ICTY and ICTR, the ICC was not created by the UN 

Security Council under Chapter VII of the UN Charter, but by a 

multilateral treaty concluded under the auspices of the UN 

General Assembly. States’ obligations therefore generally 

arise from their becoming States Parties to the Rome Statute 

of the ICC. Nonetheless, the Security Council can also refer a 

situation affecting any UN Member State to the ICC under Chapter VII of the UN Charter. In this 

scenario, a state that is not party to the Rome Statute may be placed under binding obligations 

by the Security Council to cooperate with the ICC pursuant to Chapter VII of the UN Charter. 

The Rome Statute has been signed and ratified by Croatia, BiH and Serbia. The Rome Statute 

entered into force in 2001 in Serbia and Croatia and in 2002 in BiH. All three states have adopted 

legislation implementing the Rome Statute. 

States Parties have an obligation to comply with 

requests by the ICC for arrest and surrender of 

persons.35 

                                                           
33

 ICTY Press Release, Judge Claude Jorda, President of the ICTY, reports the Continued Non-Cooperation by 
the Federal Republic of Yugoslavia to the Security Council, 23 Oct 2002, JDH/P.I.S./706-E. 
34

 ICTY Press Release, Judge Theodor Meron, President of the International Criminal Tribunal for the former 
Yugoslavia, Reports Serbia and Montenegro's non-cooperation to the Security Council, 4 May 2004, 
/P.I.S./840-E. 
35

 Rome Statute of the International Criminal Court, Art. 89 (2002). 

States’ obligations generally 

arise from becoming States 

Parties to the Rome Statute 

of the ICC. 

States Parties have an obligation to 

comply with requests by the ICC for 

arrest and surrender of persons. 
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States Parties have an obligation to comply with requests for assistance by the ICC in relation to 

investigations or prosecutions.36 

A non-State Party may conclude an ad hoc agreement with the ICC, accepting the jurisdiction of 

the ICC.37 That state will then have the same obligations of cooperation with the ICC as States 

Parties, in that jurisdictional sphere.  

The ICC may also conclude ad hoc cooperation agreements with a non-State Party.38 That state 

will then have the same obligations of cooperation with the ICC as States Parties.  

The ICC may also conclude ad hoc cooperation agreements with non-states, such as 

intergovernmental organisations (e.g. the EU), which will then also incur obligations of 

cooperation with the ICC.39  

In the case of a referral of a situation to the ICC by the UN Security Council acting under Chapter 

VII of the UN Charter, all or individual UN Member 

States may be placed under obligations of 

cooperation with the ICC.40  

Additional obligations of cooperation may also 

arise out of bilateral agreements between the ICC 

and a state (e.g. headquarters agreement between 

the ICC and the host state).  

 

 

 

 

                                                           
36

 Ibid. at Arts. 93, 99. 
37

 Ibid. at Art. 12(3) and ICTY PRE, Rule 44. 
38

 Rome Statute, Art. 87(5). 
39

 Ibid. at Art. 87(6). 
40

 Ibid. Arts. 13(b), 15ter(1). See, e.g., S.C. Res. 1593, U.N. Doc. S/RES/1593 (2005) referring the Situation in 
Darfur, Sudan; S.C. Res. 1970, U.N. Doc. S/RES/1970 (2011) (referring the Situation in the Libyan Arab 
Jamahiriya). 

Rome Statute Article 86:  

General obligation of cooperation with the ICC on States Parties 

States Parties shall, in accordance with the provisions of this Statute, cooperate fully with 

the Court in its investigation and prosecution of crimes within the jurisdiction of the Court.  

 

 

In the case of a referral of a situation 

to the ICC by the UN Security Council 

acting under Chapter VII of the UN 

Charter, all or individual UN Member 

States may be placed under obligations 

of cooperation with the ICC. 
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15.2.1.3.2. SCOPE OF OBLIGATIONS 

The provisions before the ICC that deal with cooperation are set out in Part 9 of the ICC Statute. 

These provisions cover all forms of cooperation, including with respect to arrest and transfer and 

the production of evidence. In particular, Article 93 sets out the various forms of cooperation 

that may be required. 

In the Rome Statute:  

¶ “surrender” means the delivery of a person by a state to the court; 

¶ “extradition” means the delivery of a person by a state to another state.41 

                                                           
41

 Rome Statute, Art. 102.  

Rome Statute Article 93:  

Other forms of cooperation 

 

States-parties shall, in accordance with the provisions of this Part and under 

procedures of national law, comply with requests by the Court to provide the 

following assistance in relation to investigations or prosecutions: 

(a) The identification and whereabouts of persons or the location of items; 

(b) The taking of evidence, including testimony under oath, and the production of 

evidence, including expert opinions and reports necessary to the Court; 

(c) The questioning of any person being investigated or prosecuted; 

(d) The service of documents, including judicial documents; 

(e) Facilitating the voluntary appearance of persons as witnesses or experts 

 before the Court; 

(f) The temporary transfer of persons as provided in paragraph 7; 

(g) The examination of places or sites, including the exhumation and examination 

of grave sites; 

(h) The execution of searches and seizures; 

(i) The provision of records and documents, including official records and 

documents; 

(j) The protection of victims and witnesses and the preservation of evidence; 

(k) The identification, tracing and freezing or seizure of proceeds, property and 

assets and instrumentalities of crimes for the purpose of eventual forfeiture, 

without prejudice to the rights of bona fide third parties; and 

(l) Any other type of assistance which is not prohibited by the law of the 

requested State, with a view to facilitating the investigation and prosecution of 

crimes within the jurisdiction of the Court. 
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States Parties shall cooperate fully with the court in its investigations and prosecutions of crimes 

within the jurisdiction of the court.42 

States Parties must also ensure that 

procedures are available under their national 

law for all the forms of cooperation which are 

specified in Part 9 of the Statute.43 This 

applies to those forms of cooperation listed 

under Article 93(1) as well as for the arrest and surrender of persons under Article 89. 

The ICC does not recognise trials in absentia;44 therefore, unless the accused has been arrested 

and surrendered to the court, the trial cannot go ahead. 

The ICC may issue a warrant for the arrest45 of a person. Alternatively, the ICC may issue and 

serve on the person a summons to voluntarily appear before the court, if the court considers 

this sufficient to ensure the person’s appearance before the court.46 

A State Party which has received a request 

for arrest and surrender must immediately 

take steps to arrest the person in 

question.47  

Before surrendering the person in question to the ICC, the State Party has an obligation to firstly 

bring the person before its national court to determine:  

¶ that the arrest warrant applies to that person;  

¶ that the person has been arrested in accordance with the proper procedures (e.g. in 

accordance with international human rights standards); and  

¶ that the person’s rights (under both national and international law) have been 

respected.48 

The person in question also has the right to apply to the competent judicial authority in the 

custodial state for interim release.49 The domestic court does not have the authority to 

determine whether the arrest warrant has been properly issued, but it has the obligation to 

consider the three issues listed above, and whether there are grounds to justify the person’s 

interim release (if the person has applied to the court for interim release).50  

                                                           
42

 Ibid. at Art. 86. 
43

 Ibid. at Art. 88. 
44

 Ibid. at Art. 63(1). 
45

 Ibid. at Art. 58(1). 
46

 Ibid. at Art. 58(7). 
47

 Ibid. at Art. 59(1). 
48

 Ibid. at Art. 59(2).  
49

 Ibid. at Art. 59(3). 
50

 Ibid. at Art. 59(4). 

States Parties must also ensure that 

procedures are available under their national 

law for all the forms of cooperation. 

A State Party which has received a request for 

arrest and surrender must immediately take 

steps to arrest the person in question. 
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Once an order for the person’s surrender to the ICC has been made, the state must surrender 

the person to the ICC as soon as possible.51  

The ICC may request the temporary transfer of a person in custody, for the purposes of 

identification or obtaining information or other assistance.52 The person being transferred will 

be kept in custody by the court until they are returned to the state.53 

15.2.1.3.3. LIMITATIONS ON DUTY TO COOPERATE  

A state may request for consultations, modification or refuse cooperation requests from the ICC 

under certain circumstances:  

¶ Where a State Party receives a conflicting request for extradition of the same person for 

the same conduct from another state.54 

¶ Where providing assistance to the ICC would prejudice the state’s national security.55 

¶ Where execution of the particular measure of assistance requested from the ICC is 

prohibited under an existing fundamental legal principle of general application.56 

¶ Where a request for surrender would require a State Party to act inconsistently with its 

obligations under international agreements regarding the immunity of certain 

individuals.57  

A state may postpone cooperation with the ICC, upon consultation with the court, if the 

cooperation would interfere with an on-going investigation or prosecution of another case, for a 

period of time agreed upon with the court, or if an issue of admissibility is pending.58 

Requests are to be executed in accordance with national law and, unless prohibited by that law, 

in the manner requested by the ICC, including any procedure outlined therein or permitting 

specified persons to be present and assist in the execution process.59 

In the event that a State Party identifies problems which may impede or prevent the execution 

of a request, the state has an obligation to consult with the ICC without delay in order to resolve 

the matter.60 If a dispute arises between a State Party and the court concerning the judicial 

functions of the court, the ICC has competence to settle the dispute by a decision of the court.61 

                                                           
51

 Ibid. at Art. 59(7). 
52

 Ibid. at Art. 93(7)(a), ICC Rules of Procedure and Evidence Rules 192, 193. 
53

 Rome Statute, Art. 93(7)(b), ICC RPE, Rules 192(4), 193(2). 
54

 Rome Statute, Art. 90.  
55

 Ibid. at Arts. 72, 93(4). 
56

 Ibid. at Art. 93(3). 
57

 Ibid. at Art. 98.  
58

 Ibid. at Arts. 89(4), 94, 95. 
59

 Ibid. at Art. 99(1). 
60

 Ibid. at Art. 97. 
61

 Ibid. at Art. 119(1).  
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A person who has already been tried in a national court 

cannot be tried for the same conduct by the ICC unless 

the court determines that the national proceeding in 

question was not genuine.62 However, this is for the 

determination of the court. A state may not refuse 

cooperation with the ICC on these grounds, but may 

postpone cooperation if an issue of admissibility is 

pending before the court.63 

The ICC Statute also allows states to apply to the court for assistance in their own investigations 

and prosecutions for crimes that may come within the jurisdiction of the ICC or which 

constitutes other serious crimes under their national law.64 The court may cooperate with such 

requests, i.e. on a discretionary basis, subject to considerations including those related to the 

protection of victims and witnesses.65  

Two other provisions enable the prosecutor to proceed with performing investigative acts on the 

territory of a State Party without obtaining its consent. Under Article 57(3)(d), the court may 

authorise the prosecutor to take specific investigative measures without having secured the 

cooperation of that State if the State is clearly unable to execute the request (i.e. the failed State 

scenario).66 Moreover, the prosecutor, with prior notice to the state, can directly undertake 

investigative steps that do not require compulsory measures, such as taking a statement from a 

person on a voluntary basis, or the examination without modification of a place or site, if 

necessary without the presence of the national authorities.67   

15.2.1.3.4. ENFORCEMENT OF OBLIGATIONS 

The main provisions that deal with enforcement are the following: 

¶ The ICC may make a finding of non-compliance by a State Party with a request to 

cooperate with the ICC.68  

¶ The ICC may also make a finding of non-compliance by a non-State Party under an ad hoc 

agreement between the state and the ICC.69 

¶ The ICC may then refer the state’s non-compliance to the Assembly of States Parties.70 

¶ The Rome Statute does not specify further measures to be adopted in the event of non-

compliance with a request to cooperate with the ICC.  

                                                           
62

 Ibid. at Art. 20(3). See also Art. 17(1)(c). 
63

 Ibid. at Art. 95. 
64

 Ibid. at Art. 93(10).  
65

 Ibid. at Art. 93(10)(b)(i)-(ii). 
66

 Ibid. at Art. 57(3)(d). 
67

 Ibid. at Art. 99(4). 
68

 Ibid. at Art. 87(7). 
69

 Ibid. at Art. 87(5). 
70

 Ibid. at Arts. 87(5), 87(7).  

A person who has already been 

tried in a national court cannot be 

tried for the same conduct by the 

ICC unless the court determines 

that the national proceeding in 

question was not genuine. 
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¶ Where the ICC exercises jurisdiction by way of a referral from the UN Security Council, and 

a State Party fails to cooperate with the ICC, the ICC may report the state’s non-

compliance to the UN Security Council. The UN Security Council may then take further 

measures or impose penalties on the non-compliant state.  

15.2.2. MUTUAL LEGAL ASSISTANCE 

15.2.2.1. OVERVIEW  

Mutual legal assistance is ‘horizontal’ inter-

state cooperation: it is the way in which states 

request and provide assistance between each 

other to provide evidence for criminal 

proceedings undertaken in other states. For 

example, states may have obligations to other states to provide evidence and other information, 

or to transfer, surrender and/or extradite individuals.  

BiH, Croatia and Serbia have signed and ratified many of the international and regional treaties 

relevant to mutual legal assistance for the prosecution of war crimes, crimes against humanity 

and genocide. 71 They are discussed below.  

 

 

 

                                                           
71

 See Council of Europe website, available at http://conventions.coe.int/. 

States may have obligations to other states 

to provide evidence and other information 

and for the transfer, surrender and 

extradition of individuals. 

Notes for trainers: 

ü In this part of the international law section, the general principles and treaties 

applicable to mutual assistance between states will be considered.  

ü It is important for participants to understand that mutual assistance treaties and 

arrangements apply only between states and are not applicable to international criminal 

courts. These arrangements exist in order to facilitate cooperation between states in the 

investigation and prosecution of criminal matters. 

ü Participants should be encouraged to consider the general principles and treaties under 

international law and the extent to which these have been incorporated and are applied 

in their national systems and their dealings with other states. 

ü In the regional section that follows, the specific arrangements that have been agreed 

between the states in the region will be discussed. 
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15.2.2.2. THE EUROPEAN CONVENTION ON MUTUAL ASSISTANCE IN CRIMINAL 

MATTERS (1959)  

BiH, Croatia and Serbia have signed and ratified the European Convention on Mutual Assistance 

in Criminal Matters, and have criminalised genocide, war crimes and crimes against humanity 

within their national criminal codes, making this convention applicable to those crimes.  

The convention encourages cooperation and 

assistance between states in criminal matters 

under states’ national criminal laws. States agree to 

afford each other the widest measure of mutual 

assistance relating to gathering evidence for their 

national prosecutions. 

The convention sets out rules for the production and transfer of evidence in criminal 

proceedings undertaken in another state to the judicial authorities of that state.  

States can request: 

¶ the transfer of documents or other evidence from another state; 

¶ experts or witnesses from another state to give evidence;  

¶ temporary transfer from another state of persons in custody;  

¶ investigation by the officials of another state, including covert investigation; and 

¶ joint investigation with the officials of another state. 

The requested state can refuse assistance in certain circumstances: 

¶ where the offence is a military offence;  

¶ where the offence is a political offence; and 

¶ where the execution of the request is likely to prejudice the sovereignty, security, ordre 

public or other essential interests of its country.  

Additional Protocol I of 1978 extends mutual assistance in criminal matters to include fiscal 

offences.  

Additional Protocol II of 2001 extends mutual assistance in criminal matters, and includes 

measures on data protection. 

 

 

 

 

States agree to afford each other the 

widest measure of mutual assistance 

relating to gathering evidence for their 

national prosecutions. 
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15.2.2.3. THE EUROPEAN CONVENTION ON EXTRADITION (1957) 

BiH, Croatia and Serbia have all signed and ratified the European Convention on Extradition, 

which provides for the extradition to another state of suspects wanted for criminal prosecution. 

Croatia added a declaration that they will not extradite their citizens.72 

The Convention provides for the extradition between Parties of persons wanted for criminal 

proceedings or for the carrying out of a sentence. The convention applies to offences punishable 

by imprisonment in both the requesting and the requested state.  

The requested state is obliged to comply with the request for extradition, as well as to surrender 

property acquired as a result of the offence and evidence relevant to the proceedings against 

the person in the requesting state.  

A state can also request the provisional arrest of a person in another state by the officers of that 

state, in cases of urgency, prior to a request for extradition.  

The requested state can refuse extradition in certain circumstances, such as:  

¶ where the offence is a military offence; 

¶ where the offence is a political offence;  

¶ where the requested state is undertaking proceedings against the person for the same 

offence;  

¶ where the person has already been tried by the requested state for the same offence;  

¶ where the person is subject to punishment by the death penalty; and 

¶ where the state has received a conflicting request for extradition by another state. 

States also reserve the right to refuse to extradite its own 

nationals.  

The requesting state cannot, without the consent of the 

requested state, surrender the person to a third state.  

Additional Protocol I to this convention, from 1975, bars extradition in respect of all political 

offences (but excludes war crimes and crimes against humanity as political offences). It also 

extends the instances in which extradition is barred where the person has already been tried for 

the offence for which the extradition request has been made.  

Additional Protocol II 1978 extends extradition to include fiscal offences.  

                                                           
72

 See List of Declarations, Council of Europe website, available at 
http://conventions.coe.int/treaty/Commun/ListeDeclarations.asp?NT=024&CM=8&DF=&CL=ENG&VL=1 
(accessed July 2, 2011). 

States reserve the right 

to refuse to extradite its 

own nationals. 

http://conventions.coe.int/treaty/Commun/ListeDeclarations.asp?NT=024&CM=8&DF=&CL=ENG&VL=1
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15.2.2.4. EUROPEAN CONVENTION ON THE TRANSFER OF PROCEEDINGS IN 

CRIMINAL MATTERS (1972) 

BiH and Serbia have signed and ratified the European Convention on the Transfer of Proceedings 

in Criminal Matters.  

A state may request another state to take proceedings against a suspected person, for an 

offence punishable in both the requesting and the requested state, in certain circumstances:  

¶ if the suspected person is a national of the requested state or is normally resident in the 

requested state; 

¶ if the suspected person is to serve a prison sentence or face other proceedings in the 

requested state;  

¶ if the transfer of proceedings to the requested state is warranted in the interests of a fair 

trial;  

¶ if the enforcement of a sentence in the requested state is likely to improve the prospects 

of the person’s social rehabilitation; or 

¶ if the person’s presence cannot be ensured in the requesting state but can be ensured in 

the requested state. 

Upon receipt of a request from the requesting state, the requested state can take measures 

permissible under its own law, including provisional arrest, remand in custody, seizure of 

property and other evidence.  

The requested state can refuse assistance in certain circumstances: 

¶ where the offence is of a political nature; 

¶ where the requested state considers that the request is based on race, religion, 

nationality or political opinion;  

¶ where the person has been tried in another state for the same offence; or 

¶ where the request would be contrary to the fundamental legal principles of the requested 

state or its international obligations. 

15.2.2.5. EUROPEAN CONVENTION ON THE NON-APPLICABILITY OF STATUTORY 

LIMITATION TO CRIMES AGAINST HUMANITY AND WAR CRIMES (1974) 

BiH and Serbia have signed and ratified the European Convention on the Non-Applicability of 

Statutory Limitation to Crimes against Humanity and War Crimes.  

The convention ensures that prosecutions and enforcements of punishments for genocide and 

war crimes are not subject to any statutes of limitation in states’ domestic laws. States can also 

extend the Convention’s application to other violations of rules of customary international law.  
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15.3. REGIONAL LAW AND JURISPRUDENCE 

 

 

 

 

 

 

 

 

  

Notes for trainers: 

ü The Module now shifts to focus on the national laws and multilateral and bilateral 

agreements of BiH, Croatia and Serbia. However, it is not recommended to discuss 

the regional sections in isolation while training this Module, and, references to the 

international section should be made. The sections that follow provide a basis for 

more in-depth discussion about the national laws with practitioners who will be 

implementing them in their domestic courts. 

ü This Module deals with the laws applicable in BiH, Croatia and Serbia in separate 

sections so that participants from any of these countries need only focus on their 

jurisdiction. Where available, the most relevant jurisprudence has also been cited. 

Participants should be encouraged to use their own cases to discuss the application 

of the laws and procedures being taught. 

ü The structure for the parts of this Module that deal with each of the domestic 

jurisdictions is therefore as follows: 

1. Cooperation with international criminal courts; 

2. Mutual legal assistance. 

ü Tip to trainers: One effective method to engage the participants is to ask them to 

analyse one of the most important cases that concerns these issues in their domestic 

jurisdiction. Some cases have been cited below, but others may be raised by the 

participants themselves or provided by the trainers.  
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15.4. BIH 

15.4.1. COOPERATION WITH INTERNATIONAL CRIMINAL COURTS 

15.4.1.1. OVERVIEW 

BiH and its entities have passed several laws with 

a view to regulating cooperation with and 

providing legal assistance to international courts 

and foreign states.  

Those laws include: 

¶ BiH Law on Transfer of Cases from the ICTY to the Prosecutor’s Office of BiH and the Use 

of Evidence Collected by the ICTY in the Proceedings before the Courts in BiH; 

¶ RBiH Law on Extradition at the Request of the International Tribunal; 

¶ FBiH Law on Extradition of the Accused Persons at the Request of the International 

Tribunal; 

¶ RS Law on Cooperation of Republika Srpska with the International Criminal Tribunal in 

the Hague; 

¶ BiH Law on Implementation of the Rome Statute of the International Criminal Court and 

on Cooperation with the International Criminal Court; 

¶ BiH Law on International Legal Assistance in Criminal Matters; and 

Notes for trainers: 

ü This section of the Module deals with BiH and is structured in two parts: 

1. Cooperation with international criminal courts; and 

2. Mutual legal assistance. 

ü The first part outlines the various provisions in the law of BiH, including the entities, 

which deal with cooperation with the ICTY and ICC. 

ü In the second section, the various laws and treaties that have been adopted in BiH to 

facilitate mutual legal assistance between states in the region are examined. In 

addition, certain selected cases have been highlighted to demonstrate the ways in 

which these laws and treaties have been interpreted and implemented. 

ü Participants should be encouraged to discuss these cases or other cases that they have 

been involved in to assess whether mutual assistance arrangements that are in place 

are effective, or could be improved. 

BiH and its entities have passed several 

laws regulating cooperation with and 

providing legal assistance to 

international courts and foreign states. 
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¶ BiH Law on Implementation of the Rome Statute of the International Criminal Court and 

on Cooperation with the International Criminal Court73 

In addition to this, BiH Prosecutor’s Office signed the Memorandum of Understanding with the 

Office of the Prosecutor of the ICTY. 

These will be discussed in turn, below. 

15.4.1.2. COOPERATION WITH THE ICTY 

15.4.1.2.1. BIH LAW ON TRANSFER OF CASES FROM THE ICTY AND THE USE OF 

EVIDENCE  

This law74 regulates the transfer of cases from the ICTY to the Prosecutor’s Office of BiH in 

accordance with Rule 11bis of the ICTY Rules of Procedure and Evidence.  

Under this law, the BiH Prosecutor must initiate criminal prosecution according to the facts and 

charges laid out in the indictment of the ICTY. The BiH Prosecutor must adapt the ICTY 

indictment in order to make it compliant with the BiH Criminal Procedure Code, and then 

forward the indictment to the Court of BiH.  

The Court of BiH must accept the indictment if it is ensured that the ICTY indictment has been 

adequately adapted and that the adapted indictment fulfils the formal requirements of the BiH 

CPC. If the BiH Prosecutor adds charges or accused to the indictment, the Court of BiH must 

confirm the indictment in accordance with the requirements of the BiH CPC, but only in relation 

to the additional charges or accused.  

In accordance with this law, evidence collected in 

accordance with the ICTY Statute and RPE may 

be used in proceedings before the courts in BiH. 

However, the courts must not base a conviction 

of a person solely or to a decisive extent on the 

prior statements of witnesses who did not give oral evidence at trial. This law regulates: 

¶ accepting facts established by ICTY decisions;  

¶ evidence provided to the ICTY by witnesses;  

¶ statements by expert witnesses made before the ICTY;  

¶ evidence provided to the ICTY officials; and 

¶ documents and forensic evidence collected by the ICTY. 

                                                           
73

 BiH Official Gazette, No. 84/09. 
74

 BiH Law on Transfer of Cases from the ICTY to the Prosecutor’s Office of BiH and the Use of Evidence 
Collected by the ICTY in the Proceedings before the Court of BiH, BiH Official Gazette, No. 61/04, 46/06, 
53/06, 76/06. 

Evidence collected in accordance with the 

ICTY Statute and RPE may be used in 

proceedings before the courts in BiH. 
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15.4.1.2.2. MOU BETWEEN THE ICTY OTP AND THE PROSECUTOR’S OFFICE OF BIH 

This MoU75 regulates a number of issues pertaining to cooperation between the ICTY OTP and 

the Prosecutor’s Office of BiH including: 

¶ submitting requests for assistance from the Prosecutor’s Office of BiH to the ICTY OTP, 

in accordance with which the ICTY OTP shall provide primary access to its documents 

collection via EDS (Electronic Disclosure System) and the material that is not contained 

in the EDS;76 

¶ providing the Prosecutor’s Office with the ICTY primary access to redacted witness 

statements; 

¶ providing contacts with witnesses (including witnesses with protective measures); 

¶ access to expert reports; 

¶ providing facilities for members of the BiH Prosecutor’s Office to the OTP electronic 

searches not included in EDS; 

¶ filing of motions to the ICTY chambers; and 

¶ coordination between teams. 

15.4.1.2.3. RBIH LAW ON EXTRADITION AT THE ICTY’S REQUEST  

This law,77 adopted in 1995 by the then-Republic of Bosnia and Herzegovina, regulates the 

procedure for the extradition of accused persons against whom criminal proceedings have been 

instituted by or are being conducted before the ICTY for the crimes specified by the ICTY Statute. 

15.4.1.2.4. FBIH LAW ON EXTRADITION AT THE ICTY’S REQUEST 

This 1996 FBiH law78 regulates the procedure for the extradition of accused persons against 

whom criminal proceedings have been instituted by or are being conducted before the ICTY for 

the crimes specified by the ICTY Statute. If an accused must be extradited to the ICTY, if there 

are reasonable grounds to suspect that they have committed a criminal offence envisaged by 

the ICTY Statute and who have permanent or temporary residence on the territory of FBiH or is 

apprehended in the territory of BiH, regardless of their citizenship, on the basis of the ICTY 

indictment or the ICTY order for detention. 

 

 

                                                           
75

 Memorandum of Understanding between the Office of the Prosecutor of the ICTY and the Special 
Department for War Crimes of the Prosecutor’s Office of BiH, signed on 2 Sept. 2005. 
76

 See Module 12.4.1.3.1 for comparison regarding defence access to material contained in the OTP ICTY 
EDS.  
77

 RBiH Law on Extradition at the Request of the International Tribunal, RBiH Official Gazette, No. 12/95, 
33/95. 
78

 FBiH Law on Extradition of the Accused Persons at the Request of the International Tribunal, FBiH 
Official Gazette, No. 9/96. 
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15.4.1.2.5. RS LAW ON COOPERATION OF REPUBLIKA SRPSKA WITH THE ICTY 

This 2001 RS law79 regulates the procedure and manner of cooperation of Republika Srpska with 

the ICTY, including: 

¶ collecting evidence upon the ICTY’s request; 

¶ conferring jurisdiction for conducting criminal proceedings before the ICTY upon the 

ICTY request; 

¶ detention of the accused and extradition to the ICTY; 

¶ providing legal assistance to the ICTY; and 

¶ execution of final ICTY judgements. 

15.4.1.3. COOPERATION WITH THE ICC 

15.4.1.3.1. BIH LAW ON IMPLEMENTATION OF THE ICC ROME STATUTE AND ON 

COOPERATION WITH THE ICC 

This law80 regulates: 

¶ the procedure for implementing the ICC Statute; 

¶ cooperation with the ICC; 

¶ providing legal assistance to the ICC; and 

¶ specific proceedings relating to the criminal offences envisaged by Article 5 of the ICC 

Statute and criminal offences against humanity and other values protected by 

international law envisaged by the BiH CC 

15.4.2. MUTUAL LEGAL ASSISTANCE 

15.4.2.1. OVERVIEW 

The Criminal Code 2003 of BiH criminalises international crimes in BiH’s national legal system, 

including genocide, crimes against humanity and war crimes.81 This means that the European 

Conventions relating to inter-state cooperation in criminal matters, listed above, are applicable 

in relation to these crimes.  

                                                           
79

 RS Law on Cooperation of Republika Srpska with the International Criminal Tribunal in The Hague, 
Republika Srpska, Official Gazette, No. 52/01. 
80

 BiH Law on Implementation of the Rome Statute of the International Criminal Court and on Cooperation 
with the International Criminal Court, BiH Official Gazette, No. 84/09. 
81

 BiH Criminal Code, Chapter XVII. 
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The Criminal Code 2003 of BiH specifies that there is no statute of limitation on the prosecution 

or enforcement of penalty for genocide, crimes against humanity and war crimes under its 

national criminal law.82  

BiH also has signed and ratified the following conventions: 

¶ European Convention on the Non-Applicability of Statutory Limitation to Crimes against 

Humanity and War Crimes (entered into force in BiH in 2003); 

¶ European Convention on Mutual Assistance in Criminal Matters 1959 (entered into force 

in BiH in 2005), as well as the Second Additional Protocol (entered into force in BiH in 

2008);  

¶ European Convention on Extradition, as well as the First and Second Additional 

Protocols (the Convention and both Additional Protocols entered into force for BiH in 

2005); and the 

¶ European Convention on the Transfer of Proceedings in Criminal Matters (entered into 

force for BiH in 2005). 

In addition to passing the Law on International Legal Assistance in Criminal Matters, BiH has 

signed a number of agreements with states in the region regarding mutual legal assistance in 

civil and criminal matters, mutual execution of judicial decisions and extradition. These 

agreements were signed with a view to developing and/or improving legal relations between the 

parties in matters regulated by the respective agreements. 

15.4.2.2. LEGISLATION AND TREATIES  

The following legislation and treaties regulate mutual legal assistance in BiH. 

15.4.2.2.1. BIH LAW ON INTERNATIONAL LEGAL ASSISTANCE IN CRIMINAL MATTERS 

This law83 regulates the manner and procedure of 

providing international legal assistance in criminal 

matters in cases where the matter is not regulated 

differently by an international agreement or if an 

international agreement does not exist. 

International legal assistance is provided in all 

proceedings in respect to criminal offences for 

which a judicial body of the requesting state has jurisdiction for prosecution at the time of the 

submission of the request. 

                                                           
82

 Ibid. at Art. 19.  
83

 BiH Official Gazette, No. 53/09. 

International legal assistance is 

provided in all proceedings in respect 

to criminal offences for which a judicial 

body of the requesting state has 

jurisdiction for prosecution at the time 

of the submission of the request. 



  MLA AND COOPERATION 

26 

MODULE 15 

According to this law, international legal assistance is also provided to international courts and 

other international organizations BiH is member of, if such assistance is regulated by 

international treaty. 

The law regulates, inter alia: 

¶ the manner of submitting a request and the procedure upon receipt of the request; 

¶ types of legal assistance provided; 

¶ extradition of suspects, accused and convicted foreigners and the procedure in relation 

to BiH citizens; 

¶ procedure upon request of BiH for extradition of a person from another state; 

¶ transfer of foreigners through the territory of BiH; 

¶ execution of foreign judicial verdicts in criminal matters; 

¶ transfer of convicted persons from a foreign state to BiH; 

¶ transfer of convicted persons from BiH to a foreign state; and  

¶ transfer of and taking over criminal prosecution. 

15.4.2.2.2. BIH AND CROATIA 

15.4.2.2.2.1. AGREEMENT ON LEGAL ASSISTANCE IN CIVIL AND CRIMINAL MATTERS 

This agreement84 regulates the scope of the legal assistance and manner of submitting requests 

for legal assistance between the governments of BiH, FBiH and the Republic of Croatia. 

15.4.2.2.2.2. AGREEMENT ON MUTUAL EXECUTION OF JUDICIAL DECISIONS IN 

CRIMINAL MATTERS 

This agreement85 regulates mutual execution of judicial decisions in criminal matters, 

supervision over execution of sentences and other measures and the manner of communication 

between the parties to the agreement. 

15.4.2.2.2.3. PROTOCOL ON AGREEMENT IN ESTABLISHING MUTUAL COOPERATION IN 

COMBATING ALL FORMS OF SERIOUS CRIME 

This protocol86 states that the participants must cooperate and provide assistance to each other 

upon request or upon their own initiative, pursuant to the provisions of the protocol and abiding 

by the laws and regulations of their respective countries.  

                                                           
84

 Agreement between the Governments of Bosnia and Herzegovina, Federation of Bosnia and 
Herzegovina and the Republic of Croatia on Legal Assistance in Civil and Criminal Matters of 26 Feb. 1996, 
BiH Official Gazette, No. 1/96. 
85

 Agreement between Bosnia and Herzegovina and the Republic of Croatia on Mutual Execution of 
Judicial Decisions in Criminal Matters (initially: Agreement between the Governments of Bosnia and 
Herzegovina, Federation of Bosnia and Herzegovina and the Republic of Croatia on Mutual Execution of 
Judicial Decisions in Criminal Matters) of 26 Feb. 1996, (BiH Official Gazette, No. 1/96), and its 
amendments of 17 June 2002 (BiH Official Gazette No. 11/05), 5 Dec. 2003 and 11 Feb. 2010. 
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In particular, the assistance may include:  

¶ gathering and exchanging information, reports and documents, when no coercion is 

required for that purpose, including statements of suspects or other persons; 

¶ exchanging information that enables or contributes to the investigation or prevention of 

criminal activities;  

¶ exchanging laws and other legislation from the field of criminal law and other fields 

when necessary for conducting criminal proceedings;  

¶ exchanging legal opinions in the field of criminal law, as needed; and  

¶ exchanging other information, such as telephone and fax numbers, e-mail addresses and 

the like.  

15.4.2.2.3. BIH AND SERBIA AND MONTENEGRO 

15.4.2.2.3.1. AGREEMENT ON LEGAL ASSISTANCE IN CIVIL AND CRIMINAL MATTERS 

This agreement87 regulates the scope and manner of providing legal assistance between the 

governments of BiH, Serbia and Montenegro. 

15.4.2.2.3.2. AGREEMENT ON MUTUAL EXECUTION OF JUDICIAL DECISIONS IN 

CRIMINAL MATTERS 

This agreement88 regulates mutual execution of judicial decisions in criminal matters and the 

manner of communication between the parties to the agreement. 

15.4.2.2.3.3. MEMORANDUM ON AGREEMENT ON ACHIEVING MUTUAL COOPERATION 

IN FIGHTING ALL FORMS OF SEVERE CRIME 

This memorandum89 states that the participants 

shall cooperate and provide assistance to each 

other upon request or upon their own initiative, 

pursuant to the provisions of the memorandum 

and abiding by the laws and regulations of their 

respective countries and the international 

                                                                                                                                                                             
86

 Protocol on Agreement in Establishing Mutual Cooperation in Combating All Forms of Serious Crime 
between the State Attorney’s Office of the Republic of Croatia and the Prosecutor’s Office of Bosnia and 
Herzegovina of 21 Jan. 2005. 
87

 Agreement between Bosnia and Herzegovina and Serbia and Montenegro on Legal Assistance in Civil 
and Criminal Matters of 24 Feb. 2005, BiH Official Gazette, No. 11/05. 
88

 Agreement between Bosnia and Herzegovina and Serbia and Montenegro on Mutual Execution of 
Judicial Decisions in Criminal Matters of 24 Feb. 2005 (BiH Official Gazette, No. 11/05) and its 
Amendments of 26 Feb. 2010 in relation to the Republic of Serbia. 
89

 Memorandum on Agreement on Achieving Mutual Cooperation in Fighting All Forms of Severe Crime 
between the Republic Public Prosecutor’s Office and War Crimes Prosecutor’s Office of the Republic of 
Serbia and the Prosecutor’s Office of Bosnia and Herzegovina of 2005. 

Participants shall cooperate in accordance 

with the provisions of the Memorandum 

and will render assistance to each other at 

a request or at their own initiative. 
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bilateral and multilateral agreements between Serbia and Bosnia and Herzegovina that are in 

force.  

In particular, the assistance may include:  

¶ gathering and exchanging information, reports and documents, when no coercion is 

required for that purpose, including statements of suspects or other persons; 

¶ exchanging information that enables or contributes to the investigation or prevention of 

criminal activities;  

¶ exchanging laws and other legislation from the field of criminal law and other fields 

when necessary for conducting criminal proceedings;  

¶ exchanging legal opinions in the field of criminal law, as needed; and  

¶ exchanging other information, such as telephone and fax numbers, e-mail addresses and 

the like. 

15.4.2.2.4. BIH AND FYR MACEDONIA 

15.4.2.2.4.1. AGREEMENT ON LEGAL ASSISTANCE IN CIVIL AND CRIMINAL MATTERS 

This Agreement90 regulates the scope and manner of providing legal assistance between the 

governments of BiH and FRY Macedonia. 

15.4.2.2.4.2. AGREEMENT ON MUTUAL EXECUTION OF JUDICIAL DECISIONS IN 

CRIMINAL MATTERS 

This agreement91 regulates mutual execution of judicial decisions in criminal matters and the 

manner of communication between the parties to the agreement. 

15.4.2.2.4.3. AGREEMENT ON EXTRADITION 

This agreement92 regulates, in particular, requirements for extradition, the manner of 

communication between the parties, supporting documentation required to be submitted with 

the request, application of procedural law and other provisions relating to the extradition of 

persons. 

 

 

                                                           
90

 Agreement between Bosnia and Herzegovina and the Republic of Macedonia on Legal Assistance in Civil 
and Criminal Matters of 13 Sept. 2005. 
91

 Agreement between Bosnia and Herzegovina and the Republic of Macedonia on Mutual Execution of 
Judicial Decisions in Criminal Matters of 27 Jan. 2006. 
92

 Agreement between Bosnia and Herzegovina and the Republic of Macedonia on Extradition of 27 Jan. 
2006. 
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15.4.2.2.5. BIH AND SLOVENIA 

15.4.2.2.5.1. AGREEMENT ON EXTRADITION 

This agreement93 regulates, in particular, requirements for extradition, the manner of 

communication between the parties, supporting documentation required to be submitted with 

the request, application of procedural law and other provisions relating to the extradition of 

persons. 

15.4.2.2.5.2. AGREEMENT ON MUTUAL EXECUTION OF JUDICIAL DECISIONS IN 

CRIMINAL MATTERS 

This agreement94 regulates mutual execution of judicial decisions in criminal matters and the 

manner of communication between the parties to the agreement. 

15.4.2.2.5.3. AGREEMENT ON LEGAL ASSISTANCE IN CIVIL AND CRIMINAL MATTERS 

This agreement95 regulates the scope and manner of providing legal assistance between the 

governments of BiH Republic of Slovenia. 

15.4.2.3. CASE LAW 

The following cases are examples of instances in which the legislation and treaties outlined 

above have been interpreted and implemented in BiH. 

15.4.2.3.1. BRANIMIR GLAVAŠ CASE 

In the Branimir Glavaš case, the Court of BiH sentenced the accused to 8 years of imprisonment 

because he was convicted by the final verdict of the Zagreb County Court in Croatia.96 

The County Court in Zagreb97 had sentenced Glavaš to a compound sentence of 10 years’ 

imprisonment for war crimes against civilians in violation of Article 120(1) in conjunction with 

Article 43(1) of the OKZ RH.98 The Supreme Court of the Republic of Croatia99 revised the verdict 

                                                           
93

 Agreement between Bosnia and Herzegovina and the Republic of Slovenia on Extradition of 5 April 
2002, BiH Official Gazette, No. 12/05. 
94

 Agreement between Bosnia and Herzegovina and the Republic of Slovenia on Mutual Execution of 
Judicial Decisions in Criminal Matters of 5 April 2002, BiH Official Gazette No. 12/05. 
95

 Agreement between Bosnia and Herzegovina and the Republic of Slovenia on Legal Assistance in Civil 
and Criminal Matters of 21 Oct. 2009. 
96

 Court of BiH, Branimir Glavaš, Case No. SU-10-431/10, 1st Instance Verdict, 20 Sept. 2010, p. 1-4 (p. 1-5 
BCS) (verdict upheld in appeal in the relevant part). 
97

 Zagreb County Court, Branimir Glavaš, Case No. X K-rz-1/07, 8 May 2009. 
98

 Court of BiH, Branimir Glavaš, 1st. inst., p. 4 (p. 5 BCS).  
99

 SC of Croatia, Branimir Glavaš, Case No. I Kz 84/10-8, 2 June 2010. 



  MLA AND COOPERATION 

30 

MODULE 15 

and sentenced Glavaš to the 8 years’ imprisonment for war crimes against civilians in violation of 

Article 120(1) of the OKZ RH.100 

A letter from the County Court in Zagreb to the relevant BiH authorities stated that Branimir 

Glavaš had left the Republic of Croatia and took residence in BiH before the verdict became 

final.101 A letter from Branimir Glavaš, sent to the Court of BiH, stated that he, being a citizen of 

BiH, “wished to serve the politically delivered verdict of the Republic of Croatia” in the territory 

of BiH.102 

The Ministry of Justice of BiH filed documents with the Court of BiH and a petition by the 

Ministry of Justice of the Republic of Croatia requesting BiH to take over the execution of Glavaš’ 

prison term.103 The court followed the guidance of Article 68(1) and (2) of the BiH Law on 

International Legal Assistance in Criminal Matters and provisions No. 1, 2 and 14 of the 

Agreement between the governments of Bosnia and Herzegovina, Federation of BiH and the 

Republic of Croatia on Mutual Execution of the Judicial Decisions in Criminal Matters. The court 

panel held a session with the Prosecutor’s Office of BiH and the defence counsel for the 

accused.104 Branimir Glavaš was not present, even though he had been properly summoned.  

The panel considered the petition for the execution of the court verdict issued by the Ministry of 

Justice of the Republic of Croatia. The panel concluded that the requirements necessary to 

prompt a formal decision by the national court had been fulfilled.105 The panel examined 

whether requirements provided for in Article 63 of the BiH Law on International Legal Assistance 

in Criminal Matters had been met. In doing so, the panel considered: 

¶ The nature of the accused’s crime was a violation of Article 173(1)(a) and (c) of the BiH 

CC, in conjunction with Article 180(1) of the BiH CC.106  

¶ Based on the certificate of citizenship of Bosnia and Herzegovina, Branimir Glavaš was a 

citizen of Bosnia and Herzegovina.107 

The panel found that the requirements under Article 2 of the Agreement108 and Article 63 of the 

BiH Law on International Legal Assistance in Criminal Matters had been satisfied.109 Therefore, 

                                                           
100

 Court of BiH, Branimir Glavaš, 1st. inst., p. 5 (p. 6 BCS). 
101

 Ibid. at p. 8 (p. 9 BCS). (verdict upheld in appeal in the relevant part) (referring to the County Court in 
Zagreb letter, No. X-K-rz-1/07 of 19 Aug. 2010). 
102

 Court of BiH, Branimir Glavaš, 1st. inst., p. 8 (p. 9 BCS) (verdict upheld in appeal in the relevant part) 
(referring to the convicted Branimir Glavaš letter of 19 Sept. 2010). 
103

 Branimir Glavaš, 1st. inst., p. 4 (p. 5 BCS). 
104

 Ibid. at p. 5 (p. 6 BCS). 
105

 Ibid. at p. 7 (p. 8 BCS). 
106

 Ibid. 
107

 Ibid. at p. 7 (pp. 8-9 BCS). 
108

 Article 2 of the initial 1996 Agreement reads: 
(1) Supervision or execution pursuant to provision of this Agreement shall be conducted if the following 
requirements are met: 
1. if the convicted person is a citizen of the state of execution or has a permanent residence in the state of 
execution, 
2. If the judicial verdict became final, 
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pursuant to Article 68 of the BiH Law on International Assistance in Criminal Matters and Articles 

39, 42, 48, 49 and 50 of the BiH CC, the Court of BiH pronounced a criminal sanction against the 

convicted Branimir Glavaš.110 

The defence argued that the Republic of Croatia’s petition was premature because the execution 

of the prison sentence, according to the Croatian legislation, could only commence once the 

sentence became enforceable. The defence argued that the verdict in question lacked the 

confirmation of enforceability of the sentence111 and that when submitting the request to BiH, 

the County Court in Zagreb had not provided information on the verdict’s enforceability because 

it did not possess a delivery note indicating that the convicted person had been served the 

verdict of the Supreme Court of the Republic of Croatia.112 For these reasons, the defence 

argued, the information and documents forwarded to the Court of BiH were not sufficient for 

meting out a verdict under Article 68 of the BiH Law on International Legal Assistance in Criminal 

Matters and Article 24 of the Agreement.113 The defence moved the Court of BiH to ask judicial 

bodies of the Republic of Croatia, through the BiH Ministry of Justice, to supplement the petition 

in due time, so as to be able to render a legally-based decision.114   

The defence also noted that pursuant to Article 62(3)(a) of the BiH law on International Legal 

Assistance in Criminal Matters, the execution of the prison sentence must be possible upon a 

petition by a foreign country, if the convicted person is not within the reach of another country 

and if that person is a citizen of BiH and resides in BiH.115 The defence contended that the 

documents supporting the petition of the Republic of Croatia did not show that this requirement 

had been satisfied. Glavaš was not within the reach of the Republic of Croatia, the defence 

argued, because the Republic of Croatia did not attempt to instigate the sentence execution 

                                                                                                                                                                             

3. If the convicted person gives its consent (deleted by the Amendments of 11 Feb. 2010 – see below), 
4. If the offence the final verdict is based upon represents a criminal offence pursuant to the laws of both 
states, 
5. If the state in which the verdict was reached and the state of execution agree to transfer of execution or 
supervision, 
6. If the convicted person has at least six months of the punishment left at the time of submitting the 
request. 
(2) In special cases can agree to transfer execution under item 6(1) of this Agreement. 
(3) If the convicted person cannot give a legitimate consent to the transfer of execution or supervision, 
consent of the legal representative needs to be provided in accordance with the law of the state on which 
territory the convicted person resides (deleted by the Amendments to the Agreement – see below). 
Note: Item 3 of Article 2(1) as well as paragraph 3 of Article 2 of the Agreement have been deleted by the 
Agreement between BiH and the Republic of Croatia on Amendments of Agreement on Mutual Execution 
of Judicial Decisions in Criminal Matters dated 11 Feb. 2010 (the Amendments to the Agreement); 
Although these Amendments to the Agreement have not yet been ratified, the Amendments to the 
Agreement are applicable on a temporary basis from the date of signing, in accordance with Article 3 of 
the Amendments to the Agreement. 
109

 Court of BiH, Branimir Glavaš, 1st. inst., p. 7 (p. 9 BCS). 
110

 Ibid.  
111

 Ibid. at pp. 5-6 (p. 7 BCS) (defence referring to Article 4(1) of the Execution of Prison Sentence Act of 
the Republic of Croatia).  
112

 Court of BiH, Branimir Glavaš, 1st. inst., p. 6 (p. 7 BCS). 
113

 Ibid. 
114

 Ibid.  
115

 Ibid. at p. 6 (p. 8 BCS). 



  MLA AND COOPERATION 

32 

MODULE 15 

procedure, although it was evident in the delivery notes that the convicted person provided the 

County Court in Zagreb with his address in BiH.116 Therefore, the defence argued that since the 

Court in Zagreb had the knowledge of his address before instigating the mutual legal assistance 

procedure, the petition for the verdict of the Supreme Court of the Republic of Croatia to be 

executed was premature.117 The trial panel dismissed these arguments. 

On appeal, the defence again argued that the petition of the Republic of Croatia was premature. 

The defence argued that because the trial panel had failed to take into account Croatian 

legislation, it erroneously and incompletely established the facts, and had violated the BiH CC by 

failing to provide reasoning for why it had not considered the Croatian legislation.118 Noting 

Article 23(1)(1) of the Agreement and Article 63(1)(a) of the BiH Law on International Legal 

Assistance in Criminal Matters, the appellate 

panel concluded that a certificate of 

enforceability was required only if needed 

and that only finality of the verdict was 

required, and that these requirements were 

met in this case.119 The appellate panel held therefore that a clause on enforceability was not 

needed and that the Republic of Croatia petition had not been premature.120 The appellate 

panel also found that the fact that Branimir Glavaš was not within the reach of the Republic of 

Croatia judicial bodies was not relevant to the case.121 

In its appeal, the defence also argued that the application of the Criminal Code had been 

violated by the trial panel, as the trial panel should not have applied the BiH CC.122 The appellate 

panel upheld the first instance panel’s conclusion that the BiH CC should have been applied, 

rather than the SFRY CC. This was because the maximum sentence of the long-term 

imprisonment, envisaged by the BiH CC for the criminal offence in question, had been more 

lenient to the accused than the maximum sentence (the death penalty) provided for in the SFRY 

CC for the same criminal offence.123 
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 Ibid.  
117

 Ibid.  
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 Court of BiH, Branimir Glavaš, Case No. SU-10-431/10, 2nd inst., 29 Nov. 2011, ¶ 9. 
119

 Ibid. at ¶ 14. 
120

 Ibid.  
121

 Ibid. at ¶ 15. 
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 Ibid. at ¶ 20; See also, Branimir Glavaš, 1st inst., p. 7 (p. 8 BCS). 
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 Branimir Glavaš, 2nd inst., ¶ 23. It seems, however, that the appellate panel in this case did not follow 
the recent practice of the Court of BiH appellate panels that held that if the sentence imposed on the 
specific accused was closer to the special maximum, the BiH CC should be considered as more lenient, but 
if the sentence imposed was closer to the special minimum, the SFRY CC should be considered more 
lenient, as it envisaged 5 years imprisonment sentence as the special minimum, unlike 10 years 
imprisonment sentence as the special minimum envisaged by the BiH CC. See, e.g., Court of BiH, Stupar et 
al., Case No. X-KRZ-05/24, 2nd Instance Verdict, 9 Sept. 2009, ¶¶ 515-518 and Kurtovid, Case No. X-KRZ-
06/299, 2nd Instance Verdict, 25 March 2009, ¶¶ 115-131; see also relevant discussion in Module 13 and 
Module 5. 

A certificate of enforceability was required 

only if needed and that only finality of the 

verdict was required. 



INTERNATIONAL CRIMINAL LAW & PRACTICE TRAINING MATERIALS ICLS 

33 

15.4.2.3.2. TIHOMIR PURDA CASE 

In the Tihomir Purda case, the Court of BiH approved the extradition of Purda to the judicial 

bodies of the Republic of Serbia.124 The Court of BiH concluded that the extradition 

requirements had been met for the following reasons:125 

¶ The requested person was not a BiH citizen, nor was he taking part in an asylum 

procedure at the time of the submission of the extradition request; 

¶ An international warrant was issued by the competent bodies and in the manner 

envisaged by the international legal instruments; 

¶ The Republic of Serbia Ministry of Justice, via the BiH Ministry of Justice, submitted a 

request for Purda’s extradition, along with the relevant documentation, to the 

competent bodies of the Republic of Serbia in relation to the criminal offence war 

crimes against the wounded and sick; 

¶ Considering the “sufficient evidence for doubt” standard as an extradition requirement, 

the Court of BiH concluded that the standard did not include consideration of evidence 

by the state requesting extradition, but evaluation of whether the evidence include 

references to the evidence; 

¶ On the basis of the case-file documentation, the court established the following:  

o Tihomir Purda was a citizen of the Republic of Croatia; 

o The criminal offence at issue had not been committed on the territory of BiH;  

o The criminal offence had not been committed against BiH or its citizens; and  

o The criminal offence in question was also a crime under the national legislation of 

BiH. 

On the basis of Article 44 and in conjunction with Articles 34 and 35 of the BiH Law on 

International Legal Assistance in Criminal Matters, the Court of BiH concluded therefore that all 

of the requirements for extradition of Tihomir Purda to the Republic of Serbia judicial bodies had 

been met.126 

However, following this decision, the competent Court in the Republic of Serbia dropped its 

request for Purda’s extradition.127 Consequently, the Court of BiH issued a decision to terminate 

Tihomir Purda’s custody.128 
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 Court of BiH, Decision of 16 Feb. 2011, as referenced in the news published at the Court of BiH official 
web-site, available at http://www.sudbih.gov.ba/index.php?id=1960&jezik=b. 
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 Ibid. 
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15.5. CROATIA 

 

15.5.1. COOPERATION WITH INTERNATIONAL CRIMINAL COURTS 

15.5.1.1. OVERVIEW 

Croatia has passed several laws with a view to regulating cooperation with and providing legal 

assistance to international courts and foreign states. Those include: 

¶ Constitutional Act on the Cooperation of the Republic of Croatia with the International 

Criminal Tribunal 1996; 

¶ Decision on Establishment of the War Crimes Committee; 

¶ Decree on the Office for Cooperation with the International Court of Justice and the 

International Criminal Tribunal; 

¶ Declaration on the Cooperation with the International Criminal Tribunal in The Hague; 

¶ Law on the Application of the Statute of International Criminal Court and Prosecution of 

Crimes against International Humanitarian Law; and 

¶ Law on the Application of the Statute of the International Criminal Court and on the 

Prosecution of Criminal Acts against the International Law on War and Humanitarian 

Law 2003. 

These will be discussed in turn, below. 

 

 

Notes for trainers: 

ü This section of the Modules deals with Croatia and is structured in two parts: 

1. Cooperation with international criminal courts; and 

2. Mutual legal assistance. 

ü The first part outlines the various provisions in Croatian law which deal with cooperation 

with the ICTY and ICC. 

ü In the second section, the various laws and treaties that have been adopted in Croatia to 

facilitate mutual legal assistance between states in the region are examined.  

ü Participants should be encouraged to discuss these cases or other cases that they have 

been involved in to assess whether mutual assistance arrangements that are in place are 

effective, or could be improved. 
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15.5.1.2. COOPERATION WITH THE ICTY 

The Statute of the ICTY unambiguously and 

clearly creates an obligation for states to 

cooperate with the ICTY.129 However, this 

generally-framed obligation has to be 

implemented so that respective states can 

enforce it—as a rule this can be achieved by implementing legislation which serves as a link 

between the international and national legal orders.130 Therefore, the ICTY Statute could not 

have been and it is not directly applicable as a source of law in the legal system of the Republic 

of Croatia. 

Consequently, in April 1996 Croatia 

adopted the Constitutional Act on the 

Cooperation of the Republic of Croatia 

with the International Criminal Tribunal 

(the “Constitutional Act”).131 Further, in 

accordance with Article 2 of the Constitutional Act, the Government of the Republic of Croatia 

passed the Decree on the Office for Cooperation with the International Court of Justice and the 

International Criminal Tribunal132 (the “Decree”) which revoked the earlier established War 

Crimes Committee.133 On April 14, 2000, after numerous debates, Croatian parliament adopted 

the Declaration on the Cooperation with the International Criminal Tribunal in The Hague134 (the 

“Declaration”). In November 2003 Croatia implemented the Law on the Application of the 

Statute of International Criminal Court and Prosecution of Crimes against International 

Humanitarian Law.135 

15.5.1.2.1. CONSTITUTIONAL ACT ON COOPERATION OF THE REPUBLIC OF CROATIA 

WITH THE INTERNATIONAL CRIMINAL TRIBUNAL  

The Constitutional Act on the Cooperation of the Republic of Croatia with the International 

Criminal Tribunal136 is the legal framework for cooperation between Croatia and the ICTY. 

Cooperation in practice is discussed below. 
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 ICTY Statute, Art. 29.  
see also, Ivo Josipovid, HAŠKO IMPLEMENTACIJSKO PRAVO, THE HAGUE IMPLEMENTING CRIMINAL LAW pp. 4 and 164 
(2000). 
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 Ibid. 
131

 Official Gazette of Croatia „Narodne Novine“ No. 32/1996. 
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 Official Gazette of Croatia „Narodne Novine“ No. 61/1996, 131/1997, 80/1999, 29/2000, 49/2000 and 
70/2001. 
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 Official Gazette of Croatia „Narodne Novine“ No. 34/1993. 
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 Official Gazette of Croatia „Narodne Novine“ No. 41/2000. 
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 Official Gazette of Croatia „Narodne Novine“ No. 175/2003. 
136

 Constitutional Act on Cooperation of the Republic of Croatia with the International Criminal Tribunal, 
enacted on 19 April 19 1996 and published in Official Gazette of Croatia „Narodne Novine“ on 26 April 
1996. 

The Statute of the ICTY unambiguously and 

clearly creates an obligation for states to 

cooperate with the ICTY. 

Croatia adopted the Constitutional Act on the 

Cooperation of the Republic of Croatia with the 

International Criminal Tribunal. 
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The Constitutional Act regulates the cooperation of the Republic of Croatia with the ICTY and the 

fulfilment of the commitments of the Republic of Croatia pursuant to Security Council Resolution 

827 (1993), the Statute and the Rules of Procedure and Evidence of the ICTY.137 

The Constitutional Act also stipulates that a request for cooperation or enforcement of a 

decision of the Tribunal shall be granted by the Government of the Republic of Croatia if the 

request or decision is founded on appropriate provisions of the Statute and Rules of Procedure 

and Evidence of the Tribunal, and if it is not in contravention of the Constitution of the Republic 

of Croatia.138 Further, it stipulates that a request for cooperation and enforcement of a decision 

of the Tribunal meeting the requirements mentioned in Article 3(2) must be forwarded by the 

Government of the Republic of Croatia to the competent authorities for enforcement.139 

As noted above, one of the leading cases from the ICTY on the production of evidence is the 

Blaškid case, which involved a request by the ICTY Prosecutor to Croatia for the provision of 

documents to the prosecutor. The ICTY trial chamber granted the prosecution an order to be 

served on Croatia and its Minister of Defence. Croatia refused to comply with this order, and the 

order was temporarily suspended. Following a hearing on this matter, the trial chamber held 

that the ICTY had authority to order states and state officials to produce evidence before the 

ICTY.140 

When the matter was appealed, the ICTY Appeals 

Chamber unanimously held that states cannot withhold 

documents and other evidentiary material requested by 

the ICTY. However, practical arrangements may be 

adopted by a trial chamber to make an allowance for 

legitimate and bona fide national security interests and concerns of states.141 

Following the litigation in this matter, the ICTY adopted Rule 54bis, titled Orders Directed to 

States for the Production of Documents, which regulates this procedure in detail.142 

According to Articles 6 to 8 of the 

Constitutional Act, the Government of the 

Republic of Croatia may grant the Tribunal an 

office in the territory of the Republic of 

Croatia, and the ICTY and the ICTY Prosecutor, 

with the approval of the Government, may 

undertake specific actions on the territory of Croatia in order to investigate the crimes under the 
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 Ibid. at Art. 2.  
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 Ibid. at Art. 3(1).  
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 Ibid. at Art. 3(3). 
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 Blaškid, Case No. IT-95-14, Order to the Republic of Croatia for the Production of Documents, 21 July 
1998. 
141

 Blaškid, Judgement on the Request of the Republic of Croatia for Review of the Decision of Trial 
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States cannot withhold 

documents and other evidentiary 

material requested by the ICTY. 

The ICTY shall be granted a presence at 

the court hearings, access to the court 

records and shall upon its request be 

delivered a copy of judgements. 
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ICTY’s jurisdiction. Further, the ICTY shall be granted a presence at court hearings, access to 

court records and shall, upon its request, be delivered a copy of judgements.  

The Constitutional Act also regulates: 

¶ deferral of criminal prosecution and proceedings (Articles 9-12);  

¶ arresting and taking an accused into custody, and surrendering the accused to the ICTY 

(Articles 13-24);  

¶ legal assistance to the tribunal (Articles 25-27); and  

¶ enforcement of the judgements of the tribunal (Articles 28-31). 

The Constitutional Act authorised the Government of the Republic of Croatia to establish special 

bodies to carry out cooperation with the ICTY.143 One of these bodies was the War Crimes 

Committee.  

15.5.1.2.2. THE WAR CRIMES COMMITTEE  

Prior to the enforcement of the Constitutional Act, in April 1993, the War Crimes Committee 

(the “Committee”), was established as a body of the Government of the Republic of Croatia. 

The Committee was established to:  

¶ collect and processes information concerning war crimes committed during the war in 

the Republic of Croatia and to maintain contacts with the International  

War Crimes Tribunal and other relevant international institutions; 

¶ collect all the documents concerning war crimes, for the purpose of its work, and other 

evidence available to state authorities and non-governmental organizations in the 

Republic of Croatia.144 

However, with the establishment of the 

Office for Cooperation, the Committee 

essentially ceased to cooperate with the 

ICTY. 

15.5.1.2.3. DECREE ON THE OFFICE FOR COOPERATION WITH THE INTERNATIONAL 

COURT OF JUSTICE AND THE INTERNATIONAL CRIMINAL TRIBUNAL 

According to Article 8 of the Decree,145 as of 19 July 1996, the Decision on Establishment of the 

War Crimes Committee was to be abrogated, and its membership dissolved. 
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The Office for Cooperation with the International Court of Justice and the International Criminal 

Tribunal (the “Office”) is a professional service of the Government of the Republic of Croatia for 

cooperation with the International Court of Justice and the ICTY.146  

The Office, inter alia, monitors, coordinates and directs operations of state authorities having 

competence to cooperate with the Tribunal and of other legal persons whose work is important 

for cooperation with the International Court of Justice and International Criminal Tribunal.147 In 

the performance of its task, the Office cooperates with competent state authorities, with units 

of local self-government and local government and with other legal persons whose work is 

important for cooperation.148 In 2004 the Office was incorporated into the Ministry of Justice.149 

15.5.1.2.4. DECLARATION ON THE COOPERATION WITH THE INTERNATIONAL 

CRIMINAL TRIBUNAL IN THE HAGUE 

The following is from the Declaration on the Cooperation with the ICTY:150 

A) The principal positions adopted by the declaration: 

1. Croatia considers that all perpetrators of war crimes committed in the former 

Yugoslavia, should be punished, no matter what nationality they possess, in 

which units they were active and which duties they had performed. 

2. The judicial authorities shall take all measures envisaged by law for the 

perpetrators of war crimes to be detected and appropriately sanctioned. 

3. In accordance with the provisions of the Constitutional Law on Cooperation 

with the International Criminal Tribunal in The Hague, and the provisions of the 

Statute of the International Criminal Tribunal in The Hague, the Republic of 

Croatia does not prejudice the right of the court to initiate proceedings to 

determine responsibility for crimes committed during and immediately after the 

war. 
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4. Throughout the development of cooperation with the International Criminal 

Tribunal in The Hague, the Republic of Croatia will strive for an appropriate 

collaborative relationship with the prosecution and during the trials of accused 

war criminals. 

5. The Croatian Parliament calls upon the Croatian Government to continue 

cooperation with the International Criminal Tribunal in The Hague in the 

framework of the Constitutional Law on Cooperation which the House of 

Representatives passed on 19th April 1996, in line with international 

commitments and conclusions of this Declaration, always taking into account 

the protection of national interests and the dignity of the Croatian people and 

the Croatian state. 

B) Concrete measures: 

1. To intensify the activities of Croatian judicial bodies in prosecuting the 

detected war crimes. 

2. To accelerate work on the detection of war crimes and their perpetrators and 

the gathering of evidence, without waiting for the stimulus of the International 

Criminal Tribunal. 

3. To begin talks with the International Criminal Tribunal Prosecutor's Office and 

to arrange a model of the exchange of information in relation to war crimes and 

their perpetrators. 

4. To meet the requirements of the International Criminal Tribunal and the 

defence counsel of the accused and to provide a copy of documents that may be 

relevant evidence for the procedure for establishing a commission of war 

crimes, which are kept in state archives of the Croatian authorities, taking into 

account the protection of national interests and national security. All documents 

should be simultaneously available to the prosecution and defence. 

5. To offer to the International Criminal Tribunal Prosecutor's Office to conduct 

joint investigations, or investigations in which both Croatian investigators and 

investigators of the Prosecution would participate. 

6. To propose a treaty with the International Criminal Tribunal according to 

which the Court would leave certain criminal proceedings to Croatian courts. 

7. To propose a treaty with the International Criminal Tribunal, signing the 

agreement according to which the Croatian nationals convicted of war crimes 

would serve their sentence in Croatia.  

8. To insist that the International Criminal Tribunal ensure efficiency in the 

prosecution of all war crimes committed in former Yugoslavia. 
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9. To insist that all proceedings before the International Criminal Tribunal 

accelerate, and to point to the omissions and inconsistencies of the Tribunal. 

10. To review the current practice of paying the defence of the accused before 

the International Criminal Tribunal from the state budget, and to ensure the 

transparency of possible future payments. 

The Parliament’s declaration was the official confirmation of this new policy. Upon the 

Declaration, the Prosecutor’s Office of the ICTY declared that it would withdraw its notification 

to the UN of lack of cooperation. 

15.5.1.3. COOPERATION WITH THE ICC 

15.5.1.3.1. LAW ON THE APPLICATION OF THE STATUTE OF INTERNATIONAL 

CRIMINAL TRIBUNAL AND PROSECUTION OF CRIMES AGAINST 

INTERNATIONAL HUMANITARIAN LAW 

In November 2003, Croatia implemented the Law on the Application of the Statute of 

International Criminal Tribunal and Prosecution of Crimes against International Humanitarian 

Law. The main purpose of this law was to create institutional and legal conditions for 

cooperation with the ICTY and to facilitate the effective prosecution of war crimes in the 

national courts.  

Only after the implementation of this law 

could the ICTY refer cases to Croatia under 

Rule 11bis.151 On November 1, 2005, the 

Rahim Ademi and Mirko Norac case was 

officially transferred to the Republic of Croatia 

by the ICTY. This was the first case in which 

persons already indicted by the Tribunal were 

referred to Croatia. It is the only case that the 

ICTY transferred to Croatia.152 

15.5.2. MUTUAL LEGAL ASSISTANCE 

The Criminal Code 1998 of Croatia criminalises international crimes in Croatia’s national legal 

system, including genocide, crimes against humanity and war crimes.153 This means that the 

European Conventions relating to inter-state cooperation in criminal matters, listed above, are 

applicable in relation to these crimes. 
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The Criminal Code 1998 of Croatia specifies that there is no statute of limitation on the 

prosecution or enforcement of penalty for genocide, crimes against humanity and war crimes 

under its national criminal law.154  

Croatia has signed and ratified the European Convention on Mutual Assistance in Criminal 

Matters 1959, as well as the First and Second Additional Protocols. The Convention and the First 

Additional Protocol entered into force in Croatia in 1999, and the Second Additional Protocol 

entered into force in Croatia in 2007.  

Croatia has signed and ratified the European Convention on Extradition, as well as the First and 

Second Additional Protocols. The Convention and both Additional Protocols entered into force 

for Croatia in 1995. 

Croatia does not extradite its citizens for criminal prosecutions abroad. 
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15.6. SERBIA  

 

15.6.1. COOPERATION WITH INTERNATIONAL CRIMINAL COURTS 

15.6.1.1. OVERVIEW 

Serbia has passed several laws with a view to 

regulating cooperation with and providing legal 

assistance to international courts and foreign 

states. Those include: 

¶ Law on Cooperation of Serbia and 

Montenegro with the International Criminal Tribunal for the Prosecution of Persons 

responsible for serious Violations of International Humanitarian Law Committed in the 

Territory of the Former Yugoslavia since 1991; and 

¶ Law on Cooperation with the International Criminal Court 

Each of these will be discussed in turn, below. 

 

 

 

15.6.1.2. COOPERATION WITH THE ICTY 

Serbia has passed several laws with a 

view to regulating cooperation with and 

providing legal assistance to international 

court and foreign states. 

Notes for trainers: 

ü This section of the Modules deals with Serbia and is structured in two parts: 

1. Cooperation with international criminal courts; and 

2. Mutual legal assistance. 

ü The first part outlines the various provisions in Serbian law which deal with cooperation 

with the ICTY and ICC. 

ü In the second section, the various laws and treaties that have been adopted in Serbia to 

facilitate mutual legal assistance between states in the region are examined. In addition, 

certain selected cases have been highlighted to demonstrate the ways in which these 

laws and treaties have been interpreted and implemented. 

ü Participants should be encouraged to discuss these cases or other cases that they have 

been involved in to assess whether mutual assistance arrangements that are in place 

are effective, or could be improved. 
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15.6.1.2.1. LAW ON COOPERATION OF SERBIA AND MONTENEGRO WITH THE ICTY 

This law155 regulates the cooperation of Serbia and Montenegro with the ICTY and execution of 

the obligations of Serbia and Montenegro stemming from the UN Security Council Resolution 

No. 827(1993) and the ICTY Statute, on the basis of which the competent bodies of both Serbia 

and Montenegro shall decide on transfer of criminal proceedings and surrender of the accused 

to the ICTY. 

This law states that both Serbia and Montenegro shall respect and enforce the ICTY decisions 

and provide legal assistance to the ICTY investigative and judicial bodies. 

The law also provides that requirements of the ICTY Statute represent generally accepted rules 

of international law. 

15.6.1.3. COOPERATION WITH THE ICC 

15.6.1.3.1. LAW ON COOPERATION WITH THE INTERNATIONAL CRIMINAL COURT 

This law156 regulates: 

¶ the manner, scope and types of cooperation of the Republic of Serbia state bodies with 

the ICC; 

¶ providing legal assistance to the ICC; 

¶ execution of the ICC decisions; and 

¶ the specific procedure regarding criminal offences envisaged by Article 5 of the ICC Statute 

and criminal offences and other values protected by international law envisaged by 

Chapter XXXIV of the Serbian Criminal Code. 

15.6.2. MUTUAL LEGAL ASSISTANCE 

15.6.2.1. OVERVIEW 

The 2006 Criminal Code criminalises international crimes in Serbia’s national legal system, 

including genocide, crimes against humanity and war crimes.157 This means that the European 

Conventions relating to inter-state cooperation in criminal matters, listed above, are applicable 

in relation to these crimes. 
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The 2006 Criminal Code specifies that there is no statute of limitations on the prosecution or 

enforcement of penalty for genocide, crimes against humanity and war crimes under its national 

criminal law.158  

Serbia has also signed and ratified the following treaties:  

¶ European Convention on the Non-Applicability of Statutory Limitation to Crimes against 

Humanity and War Crimes (entered into force in Serbia in 2003); 

¶ European Convention on Mutual Assistance in Criminal Matters 1959 (entered into force 

in Serbia in 2002), as well as the First and Second Additional Protocols (the First 

Additional Protocol entered into force in Serbia in 2003 and the Second Additional 

Protocol entered into force in Serbia in 2007);  

¶ European Convention on Extradition (entered into force in Serbia in 2002), as well as the 

First and Second Additional Protocols (both Additional Protocols entered into force in 

Serbia in 2003); and 

¶ Serbia has signed and ratified the European Convention on the Transfer of Proceedings 

in Criminal Matters (entered into force in Serbia in 2002).  

15.6.2.2. LEGISLATION AND TREATIES 

15.6.2.2.1. SERBIA 

The following laws and treaties regulate mutual legal assistance between Serbia and other states 

in the region, including BiH and Croatia. 

¶ Law on International Legal Assistance in Criminal Matters;159 

¶ Agreement between Bosnia and Herzegovina and Serbia and Montenegro on Legal 

Assistance in Civil and Criminal Matters of 24 February 2005; 

¶ Agreement between Bosnia and Herzegovina and Serbia and Montenegro on Mutual 

Execution of Judicial Decisions in Criminal Matters of 24 February 2005 and its 

amendments of 26 February 2010 in relation to the Republic of Serbia; 

¶ Memorandum on Agreement on Achieving Mutual Cooperation in Fighting All Forms of 

Severe Crime between the Republic Public Prosecutor’s Office and War Crimes 

Prosecutor’s Office of the Republic of Serbia and the Prosecutor’s Office of Bosnia and 

Herzegovina of 2005; 

¶ Agreement on Amendments to the Agreement between Bosnia and Herzegovina and 

Serbia and Montenegro on Mutual Execution of Court Decisions in Criminal Matters (22 

December 2010);  
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¶ Agreement on Amendments to the Agreement between Bosnia and Herzegovina and 

Serbia and Montenegro on Mutual Legal Assistance in Civil and Criminal Matters (22 

December 2010); and  

¶ Agreement on Extradition between Serbia and Croatia (2010). 

The following are bilateral agreements between prosecution offices, akin to memoranda of 

understanding (not subject to ratification and not having the force of law): 

¶ Memorandum on Realization and Enhancement of Co-operation in Fighting All Forms of 

Serious Crimes, signed by the Serbian War Crimes Prosecutor, Serbian Republican 

Prosecutor and Croatian Chief State Attorney on 5 February 2005; 

¶ Memorandum on Realization and Enhancement of Co-operation in Fighting All Forms of 

Serious Crimes, signed by the Serbian War Crimes Prosecutor, Serbian Republican 

Prosecutor and State Prosecutor of Bosnia and Herzegovina on 1 July 2005; 

¶ Agreement on Cooperation in Prosecution of Perpetrators of War Crimes, Crimes against 

Humanity and Genocide, signed by the Serbian War Crimes Prosecutor and Croatian 

Chief State Attorney on 13 October 2006; and 

¶ Agreement on Cooperation in Prosecution of Perpetrators of War Crimes, Crimes against 

Humanity and Genocide, signed by the Serbian War Crimes Prosecutor and Montenegrin 

State Prosecutor on 31 October 2007. 

15.6.2.3. CASE LAW 

15.6.2.3.1. DAMIR SIRETA CASE 

Damir Sireta is an extradition case that was conducted before Norwegian courts and authorities 

in 2007.160 Both Croatia and Serbia sought the extradition of Damir Sireta, a Croatian citizen. The 

extradition to Croatia was based on a Croatian court judgement reached in absentia on 16 May 

2000 for the murder of one person in late 1991. Extradition to Serbia was based on the suspicion 

that Sireta had committed war crimes, including murder and cruel treatment of at least 180-200 

POWs.  

After going through multiple appeals before the Supreme Court, the Sireta decision was then 

transferred to the Ministry of Justice and Police of Norway. According to Article 18 of the 

Norwegian Extradition Law, the Ministry was authorised to decide whether somebody would be 

extradited when all the legal conditions for extradition are met. 

The Ministry first found that the European Convention on Extradition, dated 13 December 1957, 

was signed by Norway and that it applied to the case at issue.  
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The Ministry also noted that it had the right to refuse the requests for extradition, even when 

the court indicated that all of the legal conditions were met. However, the Ministry noted it 

would utilise this right only in exceptional cases.  

15.6.2.3.2. FACTUAL CHANGES 

The Ministry of Justice noted that it has an obligation under Article 10 of the Norwegian 

Extradition Law to find whether a reasonable suspicion existed that Sireta committed the crimes 

he was charged with. The Ministry debated whether, after the initial decision by the court, new 

circumstances had emerged requiring additional inquiries into the alleged crimes.  

Sireta’s lawyer argued that the ICTY’s acquittal of Sireta’s immediate superior, Captain Miroslav 

Radid, would have an impact on Sireta’s case. After analysing the ICTY judgement in Radid’s 

case,161 the Ministry found that the Radid judgement did not impact the Norwegian Supreme 

Court’s decision in the Sireta case, especially regarding the question of whether Sireta 

committed crimes on 20 and 21 November 1991 in Vukovar. The Ministry especially took into 

account that the ICTY judgement found that Radid’s subordinates committed the crimes. The 

Ministry thus found that there was enough information to reach a decision on extradition.  

15.6.2.3.3. REASONABLE SUSPICION 

Both the municipal and district courts had found that reasonable suspicion existed that Sireta 

committed the crimes for which his extradition was sought. 

The Ministry also found that a reasonable suspicion existed that Sireta committed war crimes, 

including murder and cruel treatment towards at least 180-200 war prisoners in Vukovar, 

Croatia on 20 – 21 November 1991.  

15.6.2.3.4. THE RIGHT TO A FAIR TRIAL 

The next question for the Ministry was whether Sireta could receive a fair trial in Serbia. The 

defence raised the question of whether the national courts could provide justice for the Vukovar 

crimes.  

The Ministry asked whether the extradition would be contrary to the European Convention on 

human rights (ECHR) and further noted that both Norway and Serbia are members of the 

European Convention and both bound by the human rights guaranties. Serbia gave guarantees 

that Sireta would be tried in front of the District Court in Belgrade War Crimes Chamber. The 

Ministry noted that the Serbian witness protection system was analysed by the ICTY on 17 

November 2006 when the case was transferred from the ICTY.  

The Norwegian district court and municipal court had also analysed the question of whether the 

accused could receive a fair trial in Serbia. The district court found that in order to prevent 
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extradition, there must be a reasonable risk that there would be a violation of fair trial rights. 

However, the district court, upholding the municipal court’s finding, held that Sireta could 

receive a fair trial in Serbia.  

Considering that both the municipal and district court evaluated the right to a fair trial in Serbia, 

the Ministry found that there was no reasonable risk that Sireta’s human rights would be 

violated in Serbia. Based on these findings, the Ministry found that all the legal conditions were 

met to extradite Sireta to Serbia.  

15.6.2.3.5. RELATIONSHIP BETWEEN MULTIPLE EXTRADITION REQUESTS  

The Ministry found that the courts had not considered the relationship between the two 

extradition requests and proceeded to decide to which country Sireta should be extradited.  

The Ministry noted that the chief prosecutor recommended that Sireta should be extradited to 

Serbia. It was noted that both crimes were committed in the territory of Croatia, but also that 

Croatia was requesting extradition for the murder of one person while Serbia requested 

extradition for a war crime, the murder of 200 persons. In the opinion of the prosecutor, these 

facts indicated that Sireta should be extradited to Serbia. Next, it was noted that since Sireta is a 

Croatian citizen, his later extradition from Croatia to Serbia would not be possible,162 thus 

blocking him from Serbian criminal prosecution.  

The Ministry noted that Article 17 of the Extradition Convention enumerates certain rules when 

competing demands for extradition are made. The article prescribes that if more than one 

country seeks extradition, the decision will be made considering all the circumstances of the 

case and especially noting the seriousness of the crime and place of his commission, dates of the 

requests, the nationality of the requested person and the possibility of his later extradition to 

other countries.  

The Ministry considered the dates of the extradition requests (Croatia’s on 10 October 2006, 

Serbia’s on 7 December 2007) and the fact that Sireta was a Croatian citizen with Serbian 

nationality. However, in the opinion of the Ministry, the fact that Serbia’s request concerned 

more serious crimes was the most important consideration in this case. In reaching its decision, 

the Ministry heavily considered the opinion of the prosecutor’s office. It also noted that Sireta’s 

lawyer supported the extradition to Serbia. The Ministry decided to extradite Sireta to Serbia. 

15.6.2.3.6. CONDITIONS FOR EXTRADITION  

The Ministry imposed conditions for the extradition of Damir Sireta, which were as follows:  

¶ Sireta could not be prosecuted or be punished for another crime perpetrated before the 

extradition in relation to the crime for which he is extradited unless certain conditions 

were met; 
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¶ Sireta would not be extradited at a later time to a third country for any crime committed 

before his extradition without the consent of Norwegian authorities; and 

¶ Sireta would not receive a sentence of the death penalty.  

In addition, the Ministry required that Sireta’s criminal proceeding would be held before the 

District Court in Belgrade – Department of War Crimes, under the conditions of Article 12 of the 

Norwegian Extradition Law.  

15.6.2.3.7. RANKO MOMID CASE 

The Ranko Momid case is an important extradition case involving a citizen of Bosnia and 

Herzegovina whose extradition hearing was held before the High Court in Podgorica, 

Montenegro. Momid’s extradition was requested by Serbia because of the suspicion that he 

committed war crimes against the civilian population on the territory of Kosovo and Metohija 

during the armed conflict in 1999.  

The decision stated that Momid was to be surrendered to the Higher Court in Belgrade, War 

Crimes Department.163 The court found that the following conditions had been met:  

 

¶ Momid was not a Montenegrin citizen; 

¶ the criminal act he was charged with was not committed in Montenegro, against it or its 

citizens;  

¶ the alleged criminal act he was to be extradited for was also proscribed as a criminal act 

by Montenegro’s domestic legislation; 

¶ there was no statute of limitations for this criminal offence;  

¶ there were no proceedings against the accused in Montenegro; and  

¶ his identity had been undoubtedly determined.  

The Montenegrin Minister of Justice therefore decided to approve the extradition of Ranko 

Momid to the Republic of Serbia. He rendered his decision under Articles 22 and 23 of the Law 

on International Legal Assistance in Criminal Matters, related to Articles 1, 7 and 19 of the 

Extradition Agreement between the Republic of Montenegro and the Republic of Serbia. 

15.6.2.3.8. EJUP GANID CASE 

In proceedings before a court in the United Kingdom, the Government of the Republic of Serbia 

sought extradition of Dr. Ejup Ganid for crimes he allegedly committed in BiH in May 1992.164 

Ejup Ganid was a suspect in the investigation of the “Dobrovoljačka street” case, led by the 

authorities of the Republic of Serbia.165 Once the investigation file was prepared, it was sent to 
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Republika Srpska, which in turn forwarded the case to the ICTY.166 In 2002 and 2003 the ICTY 

carried out an investigation and a review of the evidence,167 but found that there was no case 

against Ganid.168  

In May 2002, the Prosecutor of BiH began an investigation in the Dobrovoljačka case, including 

in relation to Ejup Ganid.169 A parallel investigation in this case was also led in Serbia. Upon a 

request from the Republic of Serbia, Ejup Ganid was arrested in London under a provisional 

warrant and the proceedings were brought under the United Kingdom’s Extradition Act of 

2003.170  

In opposing an order for extradition, the defence raised a number of issues, including:171 

¶ the alleged conduct did not amount to an extraditable offence; and 

¶ abuse of process, including that the extradition should be barred on the grounds that 

the request was made for the purpose of prosecuting or punishing him on account of his 

race, religion, nationality and political opinions. 

The court noted that the conduct alleged had all occurred within the territory of Bosnia and 

Herzegovina and therefore outside the Territory of Serbia.172 The court considered the specific 

offences and their punishments provided for in the relevant criminal code, which for this case 

was the SFRY CC.173  

The court held that if the conduct in this case amounted to one or more of the grave breaches of 

the 1949 Geneva Conventions, the conduct would amount to an extraditable offence.174 In 

considering whether the conduct did amount to a grave breach of the conventions and whether 

there was an extraditable offence, the court examined the conduct alleged in the request itself, 

which was as follows:  

On 2nd May 1992, in the absence of the President, the defendant, in the capacity 

of Acting President of the Presidency of Bosnia and Herzegovina, personally 

commanded an attack on the military hospital, the JNA Officers’ Club and a 

column of medical vehicles. On the 3rd May 1992 is it alleged that the defendant 

personally issued the command to start an attack on JNA column in 

Dobrovoljačka Street (Volunteers Street).175 
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The court found that no war crime had been committed by the attack on the JNA Officers’ 

Club.176 Moreover, there was nothing within the request, the court held, which would make 

issuing a command to attack a military convoy a grave breach of the 1949 Geneva 

Conventions.177 However, the court noted that the request alleged that Ganid expressly ordered 

an attack upon an ambulance within the convoy and that, to this limited extent, the conduct 

alleged an extraditable offence.178  

The court also noted the long and complex history of investigations in this case.179 In particular, 

the court noted testimony that the Serbian trial of Ganid was politically motivated.180 

The defence submitted that the fact that the Serbian government withheld from its extradition 

request detailed information about the offence indicated that the request was made for the 

purpose of prosecuting Ganid or punishing him on account of his religion, nationality or political 

opinions.181 The court concluded that it was satisfied that by the time the extradition request 

was made, the Serbian Investigators were aware of evidence to support these facts.182 The court 

noted that the withholding of this information in the request was a matter that the court would 

need to consider in relation to the submission on abuse of process.183  

In considering the abuse of process argument, the court first noted that the ICTY investigation 

and review had been properly carried out and that the ICTY Prosecutor had concluded that there 

was insufficient evidence to provide reasonable grounds for believing that the defendant 

committed any serious violations of international humanitarian law.184 While the court accepted 

the Government of Serbia’s submission that, in general, nothing should prevent prosecution 

where a case was passed from one individual prosecutor to another and a different conclusion 

was reached, the court concluded that there was a distinction between the role of individual 

prosecutors and the role of the prosecutor within the ICTY.185 The court also concluded that it 

was not sufficient for the War Crimes Prosecutor in Serbia merely to say that they took a 

different view of the evidence where a decision had been made by the ICTY.186 The court also 

noted that it had not been provided with any new substantial evidence available to the Serbian 

prosecutor which was not available to the ICTY or to BiH investigators in their reviews.187  
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The court held there was no “valid justification” for opening proceedings against Ganid in Serbia 

and that the proceedings were being “used for political purposes and as such amount to an 

abuse of the process”.188 The court held that the extradition was therefore barred.189 
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