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INTERNATIONAIRIMINALLAW & PRACTICERAININGVMIATERIALS ICLS

14. VICTIMS AND WITNESSE SUPPORT, PROTEQVJOCOMPENSATION Al
PARTICIPATION

14.1.INTRODUCTION

These training materials have been developed by International Criminal Law Services (ICLS) as a part
of the OSCBDIHRCTY b L/ wL &2 NJ / NR Y &éded Wdre Edrdpé&n tnv@®e SO0 ¢ =
introduction to how to use the materials can be foundMiodule 1, which also includes a case study

and hypotheticals that can be used as training tools, and other useful annexesnaterials are
intended to serveprimarily as a training tool and resource for legal trainers in Boshia and
Herzegovina (BiH), Croatia and Serlbat are also envisaged for adaptation and use in other
jurisdictions in the regionDiscussion questionsps, and other useful notes for training have been
included where appropriate. However, trainers are encouraged to adapt the materials to the needs

of the participants and the particular circumstances of each training session. Trainers are also
encouraged ¢ update the materials as may be necessary, especially with regards to new
jurisprudence or changes to the criminal codes in their relevant jurisdiction.

EachModule provides a general overview of the international criminal law relevant toMioelule@

topic before discussing the relevant law and jurisprudence for BiH, Croatia, and Serbia, respectively.
The materials make use of the most relevant and available jurisprudence. It should be noted that
where a first instance judgement has been cited, the draftgave taken special care to ensure that

the part referred to was upheld on appeal. It may be useful for trainers to discuss additional cases
that might also be relevant or illustrative for each topic, and to ask participants to discuss their own
cases ad experiences.

14.1.1. MODULBDESCRIPTION

ThisModule covers all of the laws and rules relating to the protection of victims and witnesses in
criminal proceedings beforenternational criminal courts as well as the domestic courts in the
region. Thedirect participation of victims in these proceedings is agamined taking into account

that it is only before the IC@nd the ECCGhat victims are entitled to particate directly in the
proceedingsThis section will also cover the various forms ofinictompensation, reparations and
restitution, which are provided in both international artde domestic jurisdiction®f BiH, Croatia

and SerbiaThe difference between these systems will be highlighted, and participants should be
encouraged to consider thafterent models and assess their strengths and weaknesses.

! The victim participation regime before the ECCC is not dealt with in any detail in this Module. Should
participants wish to discuss these provisions, trainers should make available to them the laws and rules
applicable before that court. A list of readingaterials relevant to witness protection and victim participation
issues, including the provisions of the ECCC, is set out at the end of this Module in the Further Reading section.
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14.1.2. MODULEOUTCOMES
At the end of thisdMlodule, participantsshouldunderstand

U The rights of victims and witnesses under international criminal law and procedure, both in
respectof protection andparticipation;

U  With respectto witness protection, the procedure for applying for protective measures and the
implementation of such measurd®fore international courts and domestic courts in the region

U With respectto victim participation in the proceedgs, the procedure for applying to participate
and the modalities of such participatidrefore the ICC

U The various pre-trial and trial protective measureghat are available for witnessebefore
international courts and domestic courts in the region

U The various forms of victimompensation, reparations and restitution both international and
domestic jurisdictions in the regipand

U The differences between international courts and domestic jurisdictions for the protection of
victims and witnesses, ¥im participation, and victim compensation.

Notes for tainers:

U Itis most important that participants distinguish between:
o0 The witness protection measures that are applicable before internatic
and national courts;
o The ways in which victims maparticipate directly in the criminal
proceedings; and
o The various forms of victim compensation, reparations and restitution 1
are available before international and national courts.

U ThisModule is therefore structured to deal with each of these topics separai
under the international law section, and thereafter, to consider the same topic
the extent that they are applicable, in the domestic systems of BiH, Croatia,
Serbia.

U The mannerm which the rights of victims and withesses should be obsemvest be
consistent with the rights of the accused. This entral feature of all of the laws
rules and case law on victim and witness protection and victim participation

U Participants shoul be informed from the outset that although witness protectic
measures are applicable in all international and domestic jurisdictions discuss
these materials,direct victim participation in in the criminal proceedingsf
international courtsis onlypermitted before the ICC and ECCC. It should be nc
that before the Court of BiH, victims are entitled to participate in the proceedin
but only to the extent that their representations apply to compensation, reparati
and restitution In Croatia andSerbia, victims have more extensive rights
participation in the investigations and the trial proceedings.
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Notes for tainers (continued)

U Participants should be encouraged to discuss the similarities and differe
between the various international criminal courts and the domestic jurisdiction
the region. It would be helpful to engage participants in training ¥sdule by
requesting hat they assess the adequacy of witness protection measures that
employed in each system, and to discuss the scope of victim participation in ez
their jurisdictions.

ULy 2NRSNI (2 | OKAS@®S (KSasS 202SO0idsated
at the beginning of important sections. These notes will highlight the main issue
trainers to address, identify questions which the trainers can use to direct
participants to focus on the important issues and to stimulate discussiotimake
references to the parts of the case study that are relevant and which can be us
practical examples to apply the legal issues being tadgithermore, questions that
participants could be asked to consider are as follows:

0 Are there any circumstames in which anonymous witnesses should be permit
to testify, and if so, what might these be?

o In what circumstances should the identity of a withess be withheld from
accused before the witness testifies?

0 How long before a witness testifies must aocused be notified of the witneS:
identity?
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14.2.0VERVIEW OF THE RTGHDF NCTIMSAND WITNESSESIDER INTERNATIONAL
LAW

Notes for tainers:

U The international law section of thidoduleis divided into three parts
o0 Witness protection and support;
o Victims participation in the criminal proceedings; and
o Victim compensation, reparations and restitution.

U It is essential that participants have an overview of all of the laws and rules appli
to victims and witnesses. In this section, the essentialigions applicable before the
ICTY, ICTR and ICC are outlined so that participants can have these provisions in
they progress through the rest of thdodule.

U Trainers should be careful to explain to participants when introducingMioidule the
distinctions between the various rights and procedures that are available to victims
witnesses. Thereafter, each of the particular categories of protection, compens:
and participation can be examined in more detail

Victims have a number of impoméa rights under international law, some of which are discussed
below. This discussion is not exhaustive, but is meant to demonstrate some of the sources ofictims
rights under international law.

Before the ICT¥nd theICTR provisions aremade for vicim and witness protection and support.
The relevant provisions are the following:

ICTY Statutérticle 20 (1): Commencement and conduct of trial
proceedings

The Trial Chambers shall ensure that a trial is fair and expeditious and that proceedings
conducted in accordance with the rules of procedure and evidence, with full respect -
the rights of theaccused and due regard for the protection of victims and witnesses.

% The relevant provisions in the Statute of the International Crimingdufal for Rwanda are Art. 19(1) and
Art. 21.
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ICTY Statutérticle 22: Protection of victims and witnesses

The International Tribunal shall provide in its rules of procedure and evidence for t
protection of victims and witnesses. Such protectinrasures shall include, but shall not
be limited to, the conduct of in camera proceedings and the protection of the \@&tim
identity.

ICTY RPRule 69: Protection of Victims and Witnesses

(A) In exceptionatircumstances, the Prosecutor may apply to a Judge or Trial Chambe
order the nondisclosure of the identity of a victim or witness who may be in danger or i
risk until such person is brought under the protection of the Tribunal.

(B) In the determinatin of protective measures for victims and witnesses, the Judge «
Trial Chamber may consult the Victims and Witnesses Section.

(C) Subject to Rule 75, the identity of the victim or withess shall be disclosed insuffici
time prior to the trial to allow adquate time for preparation of the defence.

Rule 750n the measures for the protection of victims and witnesses is included in Antoethis
Module.

Before the CTY and ICTRiere is aprovision for the restitution of property and compensation to
victims.The relevant provisions afeules 105 and 10@lso included in Annéxo thisModule.

No provision is made in the Statute and Rules of the HBBYCR for \ictims to participate directly

in the proceedings as parties to the proceedingkearly witnesses who are victims who are called to
testify by the prosecution, defence or the chambers do participate in the proceedings, but they are
not entitled to be repesented separately in the proceedings as parties.

Before the IC(however,there are provisiors for victim and witness protection, as well as for victim
participation as partiesThe scope of participation of victims in the proceedings before the ICC is
limited to issues that directlgffect their persondinterests. They are not permitted by thstatutory

rules to participate in the proceedings as full parttesthe same extenias the prosecution and
defence, as their rights of representation are limited to those issues that direaffgect their
interests?

The relevant provisionisefore the ICC in respect of victims and witnesses are the following:

% Seesection14.5below for discussion of the scope of victim patrticipation and the relevant ease |
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Rome StatuteArticle 68:Protection of the victims and witnesses and
their participation in the proceedings

1. The Court shall take appropriate measures to protect the safety, physical &
psychological welbeing, dignity and privacy of victims and witnesses. In so doing, tt
Cout shall have regard to all relevant factors, including age, gender as defined
article 7, paragraph 3, and health, and the nature of the crime, in particular, but n
limited to, where the crime involves sexual or gender violence or violence agail
chidren. The Prosecutor shall take such measures particularly during the investigat
and prosecution of such crimes. These measures shall not be prejudicial to
inconsistent with the rights of the accused and a fair and impartial trial.

2. As an exception to the principle of public hearings provided for in article 67, t
Chambers of the Court may, to protect victims and witnesses or an accused, conc

any part of the proceedings in camera or allow the presentation of evidence |
electronic or other special means. In particular, such measures shall be implemen
in the case of a victim of sexual violence or a child who is a victim or a witness, un
otherwise ordered by the Court, having regard to all the circumstances, particula
the views of the victim or witness.

3. Where the personal interests of the victims are affected, the Court shall pern
their views and concerns to be presented and considered at stages of the proceedi
determined to be appropriate by the Court and imanner which is not prejudicial to
or inconsistent with the rights of the accused and a fair and impartial trial. Such vie
and concerns may be presented by the legal representatives of the victims where -
Court considers it appropriate, in accordancéthwthe Rules of Procedure and
Evidence.
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Rome StatuteArticle 68: Protection of the victims and witnesses and
their participation in the proceedings (continued)

4. The Victims and Witnesses Unit may advise the Prosecutor and the Court
appropriate protective measures, security arrangements, counselling and assistance
referred to in article 43, paragraph 6.

5. Where the disclosure of evidence or information pursuant to this Statute may lead
the grave endangerment of the security of a withessis or her family, the Prosecutor
may, for the purposes of any proceedings conducted prior to the commencement of t
trial, withhold such evidence or information and instead submit a summary therec
Such measures shall be exercised in a manner whinbtiprejudicial to or inconsistent
with the rights of the accused and a fair and impartial trial.

6. A State may make an application for necessary measures to be taken in respect o

protection of its servants or agents and the protection of confiinor sensitive
information.

Rome StatuteArticle 75: Reparations to victims

1. The Court shall establish principles relating to reparations to, or in respect of, victit
including restitution, compensation and rehabilitation. On this basis, in its decision t
Court may, either upon request or on its own motion in exceptionaluaistances,
determine the scope and extent of any damage, loss and injury to, or in respect
victims and will state the principles on which it is acting.

2. The Court may make an order directly against a convicted person specify
appropriate reparatns to, or in respect of, victims, including restitution, compensatior
and rehabilitation.

Where appropriate, the Court may order that the award for reparations be mad
through the Trust Fund provided for in article 79.
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Rome StatuteArticle 75: Rem@rations to victims(continued)

3. Before making an order under this article, the Court may invite and shall take acco
of representations from or on behalf of the convicted person, victims, other intereste
persons or interested States.

4. In exercisig its power under this article, the Court may, after a person is convicted
a crime within the jurisdiction of the Court, determine whether, in order to give effect t
an order which it may make under this article, it is necessary to seek measures un
article 93, paragraph 1.

5. A State Party shall give effect to a decision under this article as if the provisions
article 109 were applicable to this article.

6. Nothing in this article shall be interpreted as prejudicing the rights of victims und
national or international law.

The relevant rules arBules 8% 99, which are included in Annéx

It could also be useful to refer to UN principles and guidelines related to victims and witnesses,
including:

1 Basic Principles and Guidelines on the Riglat Remedy and Reparation for Victims of Gross
Violations of International Human Rights Law and Serious Violations of International
Humanitarian LaW

1 Basic Principles of Justice for Victims of Crime and Abuse of Power.

However, it is important to notahat these principles and guidelires

[X] do not entail new international or domestic legal obligations but identify
mechanisms, modalities, procedures and methods for the implementation of
existing legal obligations under international human rights lawl arternational
humanitarian law which are complementary though different as to their ndtms.

* Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of
International Human Rights Law and Serious Violations of International Humanitarian Law, C.H.R. res. 2005/35,
U.N. Doc. E/CN.4/2005/ L.10/Add.tApr. 19, 2005).

® Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power, G.A. 40/34, annex, 40 U.N.
GAOR Supp. (No. 53) at 214, U.N. Doc. A/40/53 (Nov. 29 1985).

® Basic Principles and Guidelines on the Right to a RemedyReparation for Victims of Gross Violations of
International Human Rights Law and Serious Violations of International Humanitarian Law, Preamble.
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14.3.VICTIM AND WITNESR®TECTION AND SUPIPOR

Notes for tainers:

U This section discusses all measures that can be used to protect and support v
and witnessgs involved withinternational criminal courts ifoth pre-trial and trial
proceedings.

U This section is structured in three parts.

o An overview which includes general considerations applicable to witi
protection and support. These considerations arevelidrom the experience of
practitioners before all the international courts, and are included here
provide assistance to practitioners in how to most effectively guarantee witr
and victim protection while ensuring that the rights of the accused
observed.

0 The protections available at the ICTY and ICTR.

0 The protections available at the ICC.

U Itis important for participants to understand the tests that must be met for witn
protection measures to be made availablk is also important thaparticipants
understand the extent to which such measures should be consistent with the r
of the accused to a fair trial.

U Participants should also discuss the modalities and practical methods of prote
witnesses that are available and assess tleemt to which these have been o
could be used within their domestic jurisdictions.

U It would be helpful to engage participants in a discussion about appropi
measures for protecting witnesses by reference to the case study. Particif
could be askedo discuss what evidence could be used from the case summai
justify applications for protective measures both before and during tr
Participants could also consider whether there would be any basis for the acc
to object to such measures beingposed, and what countesirguments could be
used by the prosecution. Furthermore, questions that participants could be a:
to consider are as follows:

0o Are there any circumstances in which anonymous witnesses shoulc
permitted to testify, and if so, whahight these be?

o In what circumstances should the identity of a witness be withheld from
accused before the witness testifies?

o0 How long before a witness testifies must an accused be notified of the wix
identity?
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14.3.1. OVERVIEW

Witness and victim protection and support are critical aspects of anysdaselving war crimes,
crimes against humanity and genocidehe protection international courts afford to victims who
testify as witresses or participate as victiparticipants (such as at the ICC) have improved
significantly since the creation of international criminal tribunals. Each court places great importance
on providing protective measures appropriate circumstanceSuch meages include:

The nondisclosure of identity until necessary for the adequate preparation of the defence;
Protection from the public and media;

Protection from confrontation with the accused; and

Special measures for victims of sexual violence.

=A =4 =4 =

At all inernational courts, both prosecution andefence withesses can be afforded protective
measures. Anyitness,who has a legitimate need for protection, including witnesses who are not
victims, can receive protective measures.

All of the international coud allow judges to grant priial and ircourt protective measures. These
measures will be discussed as they apply before the ICTY, ICTR and the ICC, below.

14.3.1.1. GENERAL CONSIDERNBIOO WITNESS ANC™MM PROTECTION

motes for tainers: \

U Thissectonha8 SSy RS@Sf 2LISR o0l aSR 2y (Be& Pracfice
Guide for the Protection of Victim/Witness in the Criminal Justice Précéss L (i
ASYSNIf NBO2YYSYRIFIGAZ2Yya FNBY I LINI OGA
to discussthese general considerations to witness and victim protection in light of
particular rules and contexts encountered in their national jurisdictions, and drawing t

\ their own experiences in dealing with these issues. /

Participation in proceedings cacarry a level of risk to victims and witnesses. This applies to
participation at all stages of proceedings, including the investigative stage.

Addressing victinf@nd witnesse§fears of participating in proceedings, arising from both real risks
to their safety and perceptions of threats to their safety, is important and can ensee
participation in proceeding$This can be done using a range of supperand protective measures,

"t22rafl & ~SOPTEes 53EAaBa 2w 2y +22Aafl @ ~SOSt A az2iA?2
of 30 Aug. 2007 on Adopting Protective Measures, 11 Jan. 2008, { 14.

8 Commonwealth SecretariaBest Practice Guide for the Protection of Victim/Witness in the Criminal Justice

Process Meeting of Commonwealth Law Ministers and Senior Officifleovisional Agenda Item 4(d),

1C
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which range from simple measures such as the provision of accurateniation, to more intrusive
measures such as temporary or permanent relocation.

Any protective or support measures should only be implemefd ™
with the voluntary and informed consent of the individual protective measures shoul
concerned. This can be difficult to ensure, for examplecases be aimed at the best

of minors or in situations of considerable stress when the saletyinterests of the individual
of the individual is at risk. and ensuring that no furthe

harm is caused to them as
Protective measures should be aimed at the best interests ofjthec syt of treir participation

individual and ensuring that no further harm is caused to them as in proceedings.
a result of their participation in proceeding. \ /

Because protective measures may have gnificant impact on the lives of the participating
victims/witnesses and their families, any such measures should be carefully considered and chosen
to meet the specific needs of the individual, and implemented only in response to a real and
assessed leveisk of risk'! In the course of this preliminary risk assessment, ensuring the reliability

of information and intelligence is important.

r N\ It is alsovery importantto ensure that witnesses and victims do

not have unrealisticexpectations of protective and support
measures. It iwital to ensurethat individuals understand that
protective measures are not a reward for testimony and are not
routine practice, but that protective measures are intended to
respond to real and credible threats to the individ@asafety
resulting from their participatio in court proceedings. Any such
measures should be clearly discussed with the individual, to
determine specifically which protective measures are best
. suited to each individual. Witnesses and victims should also be
made aware of the limitations of protege measures and the steps required to enable them to
protect themselves?

It is vital to ensure that
individuals understand that
protective measures are
intended to respond to real
and credible threats tan
individual® safety resulting
from their participation in
court proceedings.

It is also important to ensure that individuals do not confuse the téprotective measureswith

the status of ajprotected witness. It is important to ensure that individuals derstand that there

is a range of protective measures available, and that the most appropriate protective measures will
be employed to respond to real and credible threats to the indivi@ushfety and this will only
rarely be temporary or permanent relation.®

[aadmMmMOOMN M N Wdzf & HAMM O KSNBAY!Il Ti SNlavaitabld Call A Yk 2 A ()
Qttp://www.thecommonwealth.orq/documem/181889/34293/35232/238332/c|mm 2011.htm
Ibid.
1% pid.
bid.
12 |bid.
'3 |bid.
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14.3.1.1.1. PROTECTIONS DURINBHSTIGATIONS

During the investigative phase, investigators should Jbe N
aware that their mere contact with victims and witnesses
may place them in jeopardy. Investigators may therefore
ne_ed to employ prote.ct.lon mea.sures in Fhelr initial and-@n that their mere contact with
gglng contacts with V|ct|m§nd witnesses in these early pr victims and witnesses may plac
trial stages of proceedings, throughout the course |of .

_ e _ them in jeopady.
investigations of the crimes. s

During the investigative phase,
investigators should be aware

Such measures will need to take account of the current and local context, including the
environmental, social and cultural situation, the security situation and the availability of security and
policing, and the potential threats.

These measures mayclude:

9 Conducting an initial assessment to identify potential key witnesses, identify potential threats
and current risks, and develop a strategy if needed;

9 Considering and developing a strategy around the number, mode and duration of contacts
needed;

9 Considering the ability of witnesses to be interviewed;

1 Considering the location of interviews;

1 Developing cover stories for witnesses to be interviewed (for example, visiting relatives or
friends);

1 Ensuringhat investigatorsbehave discreettyand

1 Informing witnesses of the importance of maintaining confidentiality, for the safety of other
witnesses and themselves.

The measures adopted will need to be based on an accurate preliminary assessment of the potential
risks to the safety of victims andgitnesses, the support needs of victims and witnesses and the
available resources. It is important that the assessment of the potential risks to the safety of victims
and witnesses is based on reliable information, in order to accurately assess the alotiemtats’

\
Providing assistance to investigators can be a stressful . .
_ . ) ) Providing assistance to
experience for victims and witnesseSupportive measures ar . .
N _ investigators can be a
thus often needed to ense the individual® continued .
e . . i i stressful experience for
participation in proceedings anthe provision of testimony in - .
_ victims and witnesses.
the trial stage. J

% bid.
5 bid.

12
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14.3.1.1.2. PREPARING WITNESAHEDB VICTIMS FOR PKKRPATING IN THE ARI

An important aspect of preparing victims and witnesses

for trial is providing them with detailed informatio )
about the proceedings, and the role they will playjin An important aspect of preparing
them, to enable them to fully understand the functign  Victims and witnesses for trial is
of their involvement in proceedingd.is also importan] providing them with detailed

to ensure that victims and witnesses have realistic nformation about the proceedings,
expectatiors about their involvement in proceedings @and the role they will play in them,
Unrealistic expectations, goals or demands may andioenable them to fully
negatively impact on the individu&dsooperation and understand the function of their
testimony, or cause them toeél disappointed o involvement in proceedings J
betrayed by the system and possibly lead to furthe

psychological harrtf

Various factors may affect a vict@nor witnesScapacity to participate in proceedings and give
truthful and accurate statements to investigators, as well asecojth testifying, questioning and
crossexamination at trial. Victims and witnesses may be particularly vulnerable or face psychological

difficulties participating in proceedings due to:

Age;

Disability;

Previous experiences;

The nature of the crimegrpetrated against themand
Personality and coping skiffs.

= =4 =4 4 =

The extent of supportive measures required will depend on the particular circumstances of the
individual. Especially vulnerable individuals may need specialised support in order to prepare them
for the experience of testifying at trial. Potentially vulnerable victims and witnesses should be

identified as early as possible.

r 3

Traumatised witnesses and victims of crime who are

Traumatised witnesses and victir | required to recount the events that victimised them may
of crime who are required to show reactions to he stress of testifying at trial. It is

recount the events that victimise | therefore vital that vulnerable witnesses are identified and

them may show reactions to the}  that support measures are put in place before, during, and if

\ > ’ '

% bid.
7 bid.
18 bid.
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14.3.1.1.3. BALANCING THE RIGKDFSTHE ACCUSED

Protective and support measures for victims and witnesses patrticipating in proceedings must be
balanced with the rightsf the accused to a fair trial. For example, granting full anonymity to victims
and witnesses is particular issue. Theres a general principle that a conviction cannot be based
solely or to a decisive extent on testimony of an anonymous witness, andefemdant must be

able to put questions to an anonymous witness during testimdny.

14.3.1.1.4. LONGTERM PROTECTIVE AUPPORT MEASURES

It may also be necessary to provide witness protective and support measures after the Ritness
testimony, and after the trial on a lorgrm basis. It is important to assess the need for loemgn
measures, and ensure the witness receives clear information about the progress of the trial and
further steps that might be takef?.

Threats to individuadQsafety resulting from their participation in proceedings may not always be
evident at the time of their participation. For example, witnesses who have been afforded protective
measures during testimony at trial, such as facial and voice distortionwandhen return to their

local communities, may subsequently face threats and intimidation upon their return. While these
threats may not reach the criteria for relocation, it is nonetheless important to track witnesses and
any threats to their safety thamay arise after their participation in the trial. Such situations may
require ongoing involvement of local police, or @uing monitoring by the cou® witness
protection organs, or subsequent investigations of threats that arise later in time. Thers, itiay

be a need to vary or implement protective measures sometime subsequent to an ind@idual
participation in proceedings.

On-going communication between the court and an individual may pose a risk to a witness who has
previously participated in peedings, particularly when witnesses have been granted protective
measures such as facial and voice distortion and use of pseudahyring) testimony at trial. Such
communication (for example, official letters of support or official letters required bal lauthorities

to permit travel toThe Hague) may identify an individual, and may thereby pose a threat to their
safety. Protective measures may therefore affect the implementation of broader operational and
witness support measure.

2 bid.
D pid.
bid.
2 bid.
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14.3.2.1CTY

ﬂotes to traners: \

U This section covers the following topics:
0 Protections available at the piteial stage;
o0 Protections at the trial stage
o0 Witness support; and
o Certain other matters relating to witness protection measures.
U It is important for participants to understal the legal tests that are applicable for tF
granting of protective measures at both the gréal and trial stages.
U The participants should discudsetmanner in which the trial chambers of the ICTY h
considered applications for protective measurespeciallyin light ofl O O dz&igh& @2
a fair trial. Participantsshould consider how such matters would be adjudicated wit
their national jurisdictions.

14.3.2.1. INTRODUCTION

At the ICTY and ICTR, victims cannot directly participate in the proceedings unless they are called as
witnesses.This sectiontherefore only addresseswitness protection and support. However, the

~ =~ approaches used by the ICTY and ICTR in dealing with sémes

At the ICTY and ICTR, could be applied to protecting participating victims as well, as will

victims cannot directly be demonstrated in the ICC section, below.

participate in the Th s : it tectionin the Statut d
proceedings unless they a © provisions regam wiiness protectiorin the Statutes an

. Rules ofthe ICTY and ICTdRe general in nature, but have been
called as witnesses. ) T
~ “ developed through practice and jurisprudence.

The relevantstatutory provisionsare Articles 20 and 22as cited aboveThesearticlesrequire the
ICTY as an institution to take measures to protect victims and witnesses.

The ICTEndICTR provide protections for victims and witnesses during thérialestage(Rule 69 of
the RPExNd during the trial stage of any cadeule 75 of the RPE).

Witness protection measures are decided on a cédmecase basisUnder Rule 75, a judge or a
chamber proprio moty may order appropriate measures for the protection of victims and witnesses
provided that such measures are consistent with the rights of the accu&#ter the prosecution or
the defence, or the victim or witness concerned or the W&y apply for such measurés.

% But seeRamush Haradinait al., Case No.{04-84, Decision on Motion by Witness 28 to Set Aside Subpoena
or Alternate Relief, 5 Sept. 2007, 1 9, in which the trial chamber held that it was for the party calling the
witness to apply to the court for protective measures for théness concerned.

15
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The principal witness protections provisions for the ICTY and ICTR mirror each other and influenced
those of the ICQRrotective measureavailablebeforethe ICTY and ICTR include:

9 The use of pseudonyms;

9 Non-disclosure of the identity of the withess until necessary for adequate preparation of the
defence;

1 Imageor voicealtering devices;

1 Testifying behind a screen,;

1 Testifying via closedrcuit television; and/or

1 Testifying in closed sessions (either completely closed or partially closed).

A witness$lidentity can be protected from the accused and/or from tfie )
public and media. Only in one case at the ICTYalagessremained| A witnes§identity can be
anonymous tothe accusedhroughout the proceeding$' However, protected from the

witnessesldentities are oftemot disclosedo the public andnedia. accused and/or from the

public and media.
In considering and ordering protective measyrelsambers may, and_ J
usually do, consult the Victims and Witnesses Sectidvich is part of the Registfy

14.3.2.2. PRETRIAL PROTECTIONS

Rule 69 of the RPE of the ICTY and,|@3Rutlined aboveprovides that potential withesses and
victims can be granted protective measures during thetrigd stages of a casg.

14.3.2.2.1. TESTUNDERRULE 6FORPROTECTIVE MEASURES

An application for protective measures must demonstrate that:

1 The testimony of the witness is relevaarid important to the part@® case; and

 There is a real, objective fear for the safety of the witfégsy G KS aSyasS 27F aly
grounded risk to the security or welfare of the witness or witri#amily, should it become
publicly known that the witess gave evidenéé®h

Only the least restrictive measure should be appfied.

*See5 dzO1 2 ¢ RA 39%1-¢/3 5555 ChAZadA 2ly¢ 2y (G KS t N2aSOdzi2aNDRa aziAz
for Victims and Witnesses, 10 Aug. 1995 (J. Stephen dissenting).

PwlkR2GIY YI NI RBDABE550E8A DY 02 Yok MadiDadirSdR Rrétectae2Measargs:

Witnesses KDZ490 and KDZ942, 25 Mar. 2010, § 13.

L/ ¢, FYR L/ ¢w wdzf $& 2F t NPOSRAZNB FyR 9FGARSYyOS odawt 9¢
e BRASSOAAAZ2Y 2y (KS tNRaSOdzizNRa aziAzy wsiéSadAiay3 t
Barfl y a2 NI A95-11-T/ Dedistn dn Debende enotion for protective measures for witnesses MM

096, MM-116 and MMO090, 18 Aug 2006, pp-2

# Théoneste Bagosora et al., Case No. 4@&FR Decision on Interlocutory Appeals of Decis@n Witness

Protection Orders, 6 Oct. 2005, 1 19.
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Assessment of the risks and dangers faced by witnesses must be undertaken on aitnwesess
basis, and the party seeking protective measures bears the burden of establishingxceptional
circumstances warrant prial protective measures.

Some inportant considerationselating toRule 69 tesare:

1 Relevant and important testimony is testimony that provides some relevance and
importance to the casé’

1 There must beevidence that the particular witness will be interfered withorder to justify
protections afforded under Rule 69.

1 There must be a real fear for the safety of the witness and his or her family, and there must
be an objective justification for this fedt.

1 The assessment of this risk and danger must be undertaken on a whigegtness basis,
YR GKS LI NIhe& aSSiAy3a LINRGSOGAGS YSI adaNBa o
OANDdzY & yOS&aé¢ o

1 In order to determine whether protective measures are appropriate, and if so, which kind,
the trial chamber must evaluate the entire securittuation affecting the witness it is not
sufficient to rely on the submission of the partiés.

\
If it is established that there is a likelihood that a particular

- . . . . The defence may also seek
victim or witness may be in danger or at risk, the trial chamber tecti ‘

. . ) . . . rotective measures for
will allow the identity of thevictim or witness to be withhelg P _ _

- . . . . defencewitnessesand will

from the defence until it is requiretb disclose the information

. . h ide i
so as to provide adequate time for the defence to prepare ave 1o P“’V_'d_e independent
before trial® grounds justifying the allegec

subjective fear oits witnesses.

The defence may also seek protective measures for defehce o
witnesses.If the defenceseeks protective measures, it cannot rely on the specific circumstances
faced by prosecution witnessgthe defencewill have to provide independent grounds justifying the
alleged subjective fear of witnesse$owever, out of an abundance of caution or afita respect for

trial fairness™ the court may nevertheless decide to grant the same protective measures as

% pauline Nyiramasuhuko et al., Case No. {8FRMS 5SOA&aA2Yy 2y be&AN} YI &dzKdz] 2 Q3
Parte Under Seal Motion for Additional Protective Measures for Some Defence Witnesses, 1 Mar¢hZ305,

“See,e g aAfly [dzl AG98BlGKMEODENRBAB2W2@AEL LY [dZl AdQa wSljdzS
July 2008, pp. ¥ 4; Aloys Simba, Case No. I@IR6, Decision on Defence Request for Protection of
Witnesses, 25 Aug. 2004, { 5.

¥Seeegs wl R2af @ . NIEDIZG Refision Hn-Mbtldn Hy Prasecutidn for Protective Measures, 3

July 2000, 11 13, 1618, 22¢ 28.

® |gnace Bagilishema, Case No. 93RS 5SOA&A2Yy 2y t NR&aSOdziz2zNDR&a aziAzy
1999, 16.

¥See,egtt RABSOAAARZY 2y (KS tNRaSOdzizNRa az2dGiA2y wSljdzS3
Witnesses,  72.

¥ Bizimungu et al., Case No. IR N2 5SOA&A2Yy 2y t NRPALISNI adzaANI ySi | Qa
Witnesses, 2 Feb. 200518.
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applicable to prosecution witnesses, which favours equal treatment of defence and prosecution
witnesses”

14.3.2.2.2. GEXCEPTIONAL CIRCUMSBIES

As providedfor in Rule 69, lie trial chamber will only grant a request for ndisclosure of the
identity of avictim orwitness where the party seeking nafisclosure demonstrates the existence of
exceptional circumstance§his is shown by:

Fecific evidence

Of an identifiable risk

To the security and welfare
Of the particular withessand
Or hisor herfamily.

= =4 =4 4 =4

In general, the following do not constitute SE OS LIG A 2 y | & OA NDdzva il yOSa

1 General allegations ofdangerous conditions or threats to theelfare of victims and
witnessesy’

1 The fear that the prosecution may have difficulties in finding witnesses who are willing to
testify in future case&®

The fears of a potential witness are not in themselves )

sufficient to establish a real likelihood that the mgssmay | 1€ fears of a potential witness
be in danger $mething more thara generalised feamust | @€ notin themselves sufficient:
be demonstrated beforenon-disclosure of the witnesy| €stablish areallikelihoodat the
identity to the accused imarranted>® witness may be in danger.

o

The prosecution must show that the witness may be put in danger or at ttek ¥fithesgldentity is
disclosed to the accused and his defence team at thetqmé stage, despite the obligations of the
accused and his counsel not to disclose it to the public.

The prosecution must provide:

% See, e.gBagosoraDecision on Kabiligi Motion for Protection of Witnesses, 1 Sept. 2003, | 2.

%" Haradinaj et al. Decision on Second Haradinaj Motion to Life Redactions of Protected Witness Statements,
22 Nov. 2006, 1 2.

B NBI BDekision on Mtion by Prosecution for Protected Measures, 3 July 2000, 1 30.

¥ NBI FirktyDecision on Motion by Prosecution for Protected Measures, 21 July 2000, { 26; Second
Decision on Motion by Prosecution for Protected Measures, 27 Oct. 2000, § 19; ThirdoDecidViotion by
Prosecution for Protected Measures, 8 Nov. 2000, 11 13 andsé@)alsov | R2 @l y Y| NI ReS5,86 % /
Decision on Protective Measures for Witnesses, 30 Oct. 2008, 1 32.
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INTERNATIONAIRIMINALLAW & PRACTICERAININGVMIATERIALS ICLS

YS]pecific evidence of such a risk relating to matar witnesseQrather than an
indeterminate risk relating to witnesses in general. The trial chamber must be
satisfied that the prosecutid® request is made in order to protect individual victims
and witnesses in the particular trial, rather than gerigrdo encourage potential
witnesses to come forward and testify, thus making it easier to bring prosecutions
against other persons in the futuf8.

The risk to witnesses testifying before the tribunal is assessed according to the specific
circumstances o particular witnes$!

Objective grounds justifying the subjective fear of a witness can be demonstrated by the submission
to the trial chamber of a document setting out the personal circumstances of the witness, including:

= =4 =4 4 =4

whetherthe witnessstill resides in the area where the alleged events occurred,;
any family or business connectigns

any need to return to the area

ethnicity; and

any specific threats that have been made to the witnesthemwitnesgIamily *?

14.3.2.23. aGw9! {hb! . [ DRETRIAF . 9C

ZKI

G O2yailtAaddziSa I aNBlraz2ylrofS GAYS 0SF2NB
for which protection has been granted under Rule 69. Witaeggho directly implicate the accused

are more important to the accused than those who prokie tinderlying offence®

0 NR |

This issue has been decided differently by various trial chambers. It is largely discretionary and
depends on the circumstances of each case. B Qtfief ISTY Appeals Chamber held that:

The purpose of Rule 69(C) is to allow &lT€Chamber to grant those protective
measures that are necessary to protect the integrity of its victims and witnesses,
subject to the caveat that such measures are consistent with the right of the
accused to have adequate time for the preparation ofdé$ence. There is no rule
that the rights of the defence to have adequate time for preparation mandate that
delayed disclosure be granted only with reference to the beginning of the trial. The
matter rather falls under the discretion of the Trial Chamffer.

Oy} NJ, Reiigh on Protective Measures for Witnesses, J 32

41

. NB I, Sekoyfd Decision on Motion by Prosecution for Protected Measures, T 21.

PILdl AE SNRISING 2y aAfly [dlAdQa wSljdzSad F2NI t N2PGSOGAGDS

43

. NX |, Dekigion on Motion by Prosecution for Protective Measures, July 3, 2000, 1 34.

“-8&5t 5SOAEAA2Y 2y +22Arafl @ ~S$0Ste2Qa ! LWISKHE 1 3AFAyald (K
2008, 1 15.

19



MoDULEL4 VICTIMS ANBVITNESSES

-, N~ CKS GSNY al RSldd GS¢ vYdzad oS I aa
¢KS (SNY &F RSI of the accused and determined on a cdsecase basi§’
assessed in light of the rights o
the accused and determined on
caseby-case basis.
~ o

In some cases, thehamber requires full disclosure before a
trial,*® or a period before the trial session during which the
witness in question is to testifi.In other cases, disclosure

is ordered on a rolling basis 35, 30 or 21 days before a

witness testifies?®
14.3.2.2.4. NONDISCLOSRE TO THE PUBLIC

When a witnesQidentity is not disclosed to the accused, it is also not disclosed to the public.
However, where the witne€3identity is known to the accused, that witness can still have their

identity protected fromthe public in the pe-trial phase. Some examples of orders made in this

regard include:

9 Prohibiting thedefencefrom sharing confidential documents provided by the prosecutor
with the media;

9 Prohibiting the defence from disclosing to the public information about the witnesses
concerning their identity or location or any confidential evidence

9 If such disclosures are necessary for the preparation ofldfencecase, it must inform the
recipient of the materials thathey are forbidden to copy, reproduce or publicise the
information and requiring the recipient to return the information to the defence;

1 Requiringthe defence to keep a log of the name, address, and function of any person or
entity receiving confidentieghformation and the date of disclosure;

1 If a member of the defence team withdraws from the case, that person must return any
confidential materials in his or her possession to the lead defence coamskl,

1 The defence must return all confidentiaformation in its possession to the Registry of the
tribunal upon completion of the cagé.

14.3.2.3. PROTECTIONS DURINEAL

At trial, parties both the prosecution and defentecan apply for protective measures under Rule
75 or 79 of the RPE (the Rules are the séméoth the ICTY and ICTR).

“Bagosora etak 5SO0OAaAz2zYy 2y 5S8SFSyO0S azilirazy FT2N wSO02yaiRSNI
Scheduling Order of December ®(A, 18 July 2003, 11 13, 15.

*®See, e.g.Simba Decision on Prosecution Request for Protection of Witnesses, 4 March 2004.

*" See, e.g.Ndindiliyimana et al. Case No. I@Rp ¢ = 5 S OA & A 2 YMo#oyi for. Redorsifedayion dfQ &

GKS / KFYOSNRa mdp al NOK wnnn 5SOAaAz2y 2y 5Aa0f2adiNBE 27
8 Bagosora et a). Decision and Scheduling Order on the Prosecution Motion for Harmonization and
Modification of Protective Mesures for Witnesses, Dec. 5, 2001, 1 22.

“See,e g 9YDSNI | F ROAKI &l -§127®rder & Protective Meagdules; BFeth 2002. L ¢

®|CTY and ICTR RPE, Rule 75.
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Rule 75 provides that the trial chamber may order protective
measures at trial on its own initiative, or at the request of a party.
This means that thehamber is not obliged to grant protective
measures to witnesses and tios.

r )

The trial chamber may orde
protective measures at trial
on its own initiative, or at the

request of a party. Rule 79 of both the ICTY and ICTR RPE provides thatidhe
\ #  chambercan order closed sessions for the reasons of:

9 Public order or moréty;

1 Safety, security or nosisclosure of the identity of a victim or witness as provided in Rule
75; or

9 The protection of the interests of justice.

Key considerations with regards to protections during trial include:

1 Some pretrial protective measures may, \
continue to apply during the trial stag
depending on the original order.

9 The Victims and Witnesses Section must enstre
that the witness has been informed befo
giving evidence that his or her testimony @r
identity may be disclosed at a later date
another case: control the manner of questioning

T Cham.be.rs "_WSt control - the manr.1er fwitnesses to ensure that withesses
guestioning witnesses to ensure that witnesses not harassed or intimidated.
are not harassed or intimidated. J

The Victims and Witnesses Sectio
must ensure that the witness has
been informed thahis or her
testimony or identity may be disclos
at a later date in another case befol
giving evidence. Chambers must

Protective measures applied tiye judges during trial include:

1 measures to prevent disclosure to the public or the media of the identity or whereabouts of
a victim or a witness, or of persons related to or associated with a victim or wjseds as
0 expunging names and identifyifmgformation from thetribunal® public records;
0 non-disclosure to the public of any records identifying the victim or witness;
o testifyingthrough image or voice altering devices or closed circuit television; and
0 assignment of a pseudonym;
i closed sessius, in accordance with Rule 7hd
1 appropriate measures to facilitate the testimony of vulnerabietims andwitnesses, such
as oneway closed circuit television.

Once protective measures have been ordered with respect to a victim or witness in any proceeding
before the ICTY, those measures continue to have effegatis mutandisn any other proceeding
before the ICTY or any other jurisdiction, unless and ungij thre rescinded, varied, or augmented

*LICTY RPE, Rule 75(C).
*2 |bid., Rule 75(D).
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in accordance with th&PE*® Protective measures cannot prevent the prosecutor from discharging
his or her disclosure obligations in later proceedings, as long as the prosecutor notifies the relevant
defenceteam of the nature of theprotectivemeasuresrdered in the original proceedings.

Witness protection measuremay begranted to a group of witnesses en masse. For example, in
Krnojela¢ the trial chamber issued an order allowingwenty-six witnesses to testifyusing
pseudonyms, facial distortion and utiliziagprotective screerwhich $ielded the witness from the
public> At other times, the judges consider granting protective measures for witnésdasdually
before each is called to testif{.

Hearingghat deal with protective measures are usually doimecamerasince the subject matter of
the applications usually involves witnes§pgarticular circumstances and sensitive information.

14.3.2.3.1. TEST FOBRANTIN®EROTECTIVE MEASUBERING TRIAL

The chamber willkevaluategranting protective measures on a cabg-case basisaccording to the
particular circumstances of each witnes.

Protective measures keeping the identity of the withesses anonymous from the public are routinely
granted. However, at the ICT& trial chamberhasgranted anonymity from the accused only one

58
case

In requesting protective measures keeping the identity of the witness from the public, the moving
party must show

That the witness haa legitimate fear of a security threat or danger

The security threat or dangdras been identifiep

The security threat or dangeequires protective measureand

The effect ofthe protective measures otihe public nature of proceedings would be justified
in the circumstances’

=A =4 =4 =

14.3.2.3.2. RIGHTS OF THE ACAUSE

When considering the appropriat@rotective measuresto grant victims and witnessesthe
chambers must ensure that the measures are consistent with the rights of the accused. In practice

%3 |bid., Rule 75(F).

**Ibid.

*® Milorad Krnojelac, Case No-9T-25, Order on Protective Measures for Witnesses at Trial, 26 Oct. 2000.

*SeeY 2 NRdsé No. H95-14/2, Transcript, 20 Jan. 2000.

1yii2 CdzNHzy ROMBMITX MEF 5SS OBAR2Y ¢ 2y t NB & SOdzii 2aéiles fom 2 G A 2 Y
2 AGySaasSa a!é YR a5¢ G GNRFEX MM WdzyS moppyZ 3 yo
Bel BAGSOAAARY 2y (GKS tNRaSOdziAZ2Yy Q& Y2GiAzy NBégedzSadAy3
also¢ A K2 YA NJ . f | G95A45T3 Dedisto &h the &pglicatioh of the prostmudated Oct. 17, 1996

requesting protective measures for victims and witnesses, 5 Nov. 1996.

Psee, e {f202RIY aAif 0RIDedision drdnting provestive mieasures for individual
witnesses, Feb. 19, 200Rrnojela¢ Order on Protectiv®easures for Witnesses at Trial, 26 Oct. 2000.
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f

rights of the accused.

\.

When considering the appropria
protective measures to grant
victims andwitnesses, the
chambers must ensure that the
measures are consistent with th

=, the chambers engage in a delicate process of balancing
thesesometimesO2 YLISGAYy 3 Ay (iSNBada

rights of the defence shall take precedence, but the

protection of the witnesses will at times, also claim its

NRA K i ¢ o

When the interests are irreconcilable, the chamber must
ensure that the rights of the accused are protected. If the
_/ court does not grant theequested protective measures,

the party requesting the measures can decide to not call the particular witness to testify.
14.3.2.3.3. TESTIMONY IN CLOSHSSION

A trial chamber will normally only grant requests to hear Y
testimony in closed session after it has had the opportunity |f the court does not grant the
to ask questions to the witness about the nature hi§ | requested protective measures, tl

security concern§! party requesting the measures ce
decide to not call the particular

Sometimes, the chamibe will go into private session only witness to testify.

for questions on a particular subject that may identify s

F Y R

witness, with the rest of testimony being given in open session. Requests for all testimony to be

given in closed sessiamill only be granted if it is impraiciable to separate the testimonytmclosed
sessionswhen the identity of the witness would be revealed, and public sessia®en matters
other than the witnes§identity are being discussetHowever, thecontents ofwitnesstestimony

may be such that the witneSklentity is intertwined with thesubstantivematters. If some parts of
the witnes$Xestimonythat disclosethe witnes€identity are so intertwined with substantive parts,

separation between public and closed hemys may be impracticabfé.
Thetrial chamberis required to publically state its reasons for ordering the private session.

14.3.2.3.4. VARIATION OF WITNEHSBOTECTIVE MEASURES

r 3

It is possible to add to or | have been granted by theoart.
remove protective

been granted by the court| should present supporting evidente justify the variation
\ s

Protective measures cde lifted in a number of circumstances, such as:

60

for Victims and Witnesses, 1 39.
61 Bagosora et a).Decision on Requests to Hear Testimony in Cl8ssgion, 18 Oct. 2006.
®2pid., Decision on Motion to Unseal Testimony of Witness-RAR& May 2006.
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measures once they havel A party seeking twary protective measures granted to a withess
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1 When there is no longer a need for protective measures in light of the time elapsedisince
witnes<estimony, the willingness of the witness kit the measures, and the need to use
the protected information in another case involving contempt for disclosure of public
information?®® or

1 Where the defence demonstrates that its right to adequately prepare for a defence by
conducting efficient investigations is infringed by continued sdistlosure of the idetities
of prosecution witnesse¥.

14.3.2.4. DISCLOSURE OF COHNRNMAL INFORMATIOWOTHER JURISDICTION

The interests of justice may require that the chambers otiecess to confidential materials to
courts and parties in other jurisdictiongho aredealing withthe same subject matter where such
access is necessary to the proceedings pending within the other jurisdictions.

Confidentialinter partesmaterials may be disclosed to a patty a casein another jurisdiction
provided that the applicant demonstrates that is likely or there is a good chance it would
materially assist its cas&his standard is met by showing that there is a factual nexus between the
two cases”’

Disclosure of closed session transcripts to the defence in extradition proceedingsafople from

the UK to Rwanda, would be authorised where the testimony was given by a person who is the
subject of the extradition proceedings in question, subject to protective measures where the request
specifically identifies witnesses common to botlsest®

The ICTY authorised disclosure of testimony to the Court of BiH to enable it to disclose those
testimonies to the parties in that court in accordance with protective measures in a case connected
to the ICTY cas®é.

Disclosurehas also been made to prosecutors from other states, such as Denmark and the
Netherlands>®

Bt D1580A a2y 2y t NRraSOdziaAzyQa az2dGAz2y F2NJ £F NRAFyYyOS 2
Margetic Case, 24 Jan. 2006.

64 Haradinajet al,, Decision on Second Haradinaj Motion to Life Redactions of Protected Witness Statements,

Nov. 22, 2006, 1 16.

% Mikaeli Muhimana, Case No. IGIRME 5SOAaA 2y 2y t NeaSOdaiAzyQa ! NBASy
Disclose Personal Information Sheeind Rescind Protective Measures for Certain Witnesses, 13 Aug. 2008, 1

7.

® Simbg 5S0AaAzy 2y [/ KINISa adzyeéelySilQa aziAz2y F2NJ 54
Witnesses before the Tribunal, 9 April 2008.

¥+ AR22S8 . f | 32 2 STORED, Dadision dn Reuest bf h& Coirko®BiH for Variation of Protective
Measures Pursuant to Rule 75(H), 13 Dec. 2007.

®Nyiramasuhukoetal 5SOAaA2Y 2y t NRraSOdziAzyQa azliAiAzy (2 !y
2006; Muhimang Decision2y t N2 aSOdziA2y Qa ! NESyd 9E tIFNIS azi
Information Sheets and Rescind Protective Measures for Certain Witnesses.
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When such disclosure is ordered by the chamber that originally granted the protective measures, the
party obtaining access is ordered to abide by similar proteatie@sures and can berdered to
comply with additional measurés.

14.3.2.5. TEMPORARY OR PERMANRELOCATION

Atthe ICTY and IC]J¢ertainwitnesses and victims, as well N\
their families, have beentemporarily or permaner‘ﬁy The assessment as to whethel
relocaied to third countries.The assesment as to whether witness qualifies for such

witness qualifies for such relocation is done on a dasease | re|ocation is done on a cabs-
basis and Usua”y will Only apply to the most VUInera[IeCase basis and usua”y will on

witnesses and those who are found to face the most seridus apply to the most vulnerable

security risks. witnesses and those who are
found to face the most serious

Sometimesthe relocation itself can provide thenecessary security risks. J

protection, with the third country providing a range o\‘
services to assist in the resettlement of the relocated witness in the new country. However, in the
case of the most threatened witnesses, certain third countries have provided for the change of
identity for the witnesses and thefamiliesas well as additional egoing measures. At the ICTY and
ICTR, relocations have been within the exclusive purview of the registrar, and the respective
chambers are not involved in either arranging or monitoring Setdcations’

Witness relocation is expensive anthy bestressful for the withesand their family as 1 requires
them to makea very difficult transitionCther, less intensive, withess protection measures should
therefore be considered as a first dph when evaluating each witne@security plan.

14.3.2.6. WITNESS SUPPORT

The experience of separate victim and witness units at the ICTY, ICTR, SCSL and the ICC demonstrate
that an important aspect of effective and fair trials is proper witness support, includgigtical
assistance and emotional and psychological support during the time of testimony. Support is
particularly important for vulnerable withesses, such as victims of sexual violence and children.

The victim and witness units at, for example, the 1@nY ICTRhave developed a number of
mechanisms to provide support to witnesses and their families, particularly for thiteesses who
are also victims.

Supporting witnesses also means making sure they are informed about the process and the
protectivemeasures they may be granted. Thuags important to ensure that:

1 When considering witness safety and security, the withess must always be fully informed
and consulted. Witnesses must be treated with respect and their needs always considered.

¥See,egl  ROAKI &l y20A6 Si o
The SCSL has also used relocation inside and outside Sierra Leometastave measure.
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I The witnessis not giverunrealistic promisesandis consulted orwhich witness protective
measures are best suited to each individual.

1 Witnesses should be made aware of the limitations of protective measures and steps for
how the witness can protect himself shHdibe reviewed.

14.3.3.1CC

motes to trainers: \

U This section will deal with the protective measures provided to witnesses before the
In a separate sectiori4.5 the rules applicable to victim participation will be considerec

U The types of protective measures that are available before the ICC are similar to
applied before the ICTY and ICTRe Thanner in which applications for protectiv
measures are made before the ICC should be considered by participants.

U In addition, the special measures for the protection for victims of sexual violence

\ considered in this sectiof. Q /

14.3.3.1. INTRODUCTION

According to the Rome Statute, the ICC bears full responsibility for ensuring that victims and
witnesses are not placed at undue risk because of their participation in the proceétiiftys entire
court has a duty to protect victims and witnesses.

TheIC@ +A0GAYa FyR 2AdySaasSa ! yAld oazx2!¢0 Aa
protection. The prosecution has a more general mandate in relation to protection matters under
Articles 54(3)(f) and 68(1) of the ICC Statute. This includes the respbnsiitake protective
measures during the investigation and prosecution stages, although this does not extend to the
preventive relocation of witnesses. Although the judges can take the initiative to raise witness
protection issues, ultimately it is theapy calling the witness that is responsible for requesting
witness protection measures.

The ICC mechanisms for the protection of victims and witness are comprehensive. The ICC may order

protective measures upon the application of the prosecution, defemicéhe victiml witness after
having consulted with the VWU.

The Registry is mandated to provide protective measures and security arrangements for
participating victims and witnesséSThus, the creation and maintenance of a witness protection
programme ighe responsibility of the Registry. This covers both prosecutiondafehcewitnesses,

"Rome Statute, Art. 68(1).
2Rome Statute, Art. 43(6).
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as well ag'accompanying support persohand others who may risk harm or death because of a
witnes<lestimony or involvement with the cour?

Many of the pretrial and incourt protective measures are similar to the practice at the ICTY,
including nondisclosure of witness&¥dentities to the accused and to the public. The major
differences in the ICC approach to victim and witness protection are discussed below.

14.3.3.2. APPLICATIONS FOR PROTION

Pursuant to Article 64 of the ICC Statute and with respect to Rules 87 and 88 of the RPE, the
chamber is responsible for ensuring that appropriate steps are undertaken to protect victims and
witnesses, and particularly those whave suffered trauma or who are in a vulnerable situation.

Under Rules 87 and 99 of the RPE, chember will determine the merits of individual applications
for protection, taking into account, inter alia, whether:

1 The testimony of a vulnerable witness to be treated as confidential and therefore the
parties and participants would have limited access to this information;

9 Evidencein appropriate circumstancesan be given out of the direct sight of the accused or
the public;

1 A witness should be able tontrol his or her testimony, and, if so, to what extet;

| Breaks in the evidence should be allowed as and when requésted.

oyS L// GNRIE OKIFYOSNI KFa y2iSR GKIFG |fiK2dAK
responsibility of the Courtheir participation in the proceedings cannot be allowed to undermine
the fundamental guarantee of a fair tréaft

14.3.3.3. PROTECTION @ATNESSESND PARTICIPATINEVIMS

Rules 16 and 17 of the ICC RPE provide that the VWU will provide support, assistanceteatidp

to all victimsdwho appear before the coutt This includes victim participants and extends to all
stages of the proceedings and, as may be necessary and appropriate, after proceedings have
concluded’®

"8 International Criminal Court, Regulations of the Registry;BDM301-06, 6 March 2006, Regulation No.

96(1).

" Thomas Lubanga Dyilo, Case M2G01/04-01/06, Decision on vatidza A &dadz8a NBfFGSR (2 oA
during trial, 28 Jan. 2008,  35.

® Lubanga Case NdCG01/04-01/06 M MM pE 580
PLYGSNYLFGAZYEE /I NAYAYLE [

AA2Yy 2y GAOGAYAQLI3MI NI AOALI G
|.

A N
2dzNI wdzf Sac¢ZF t N2 OSRdzNB YR
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" Participating victims who do not appear before the court as
Paticipating victims who do witnesses may also need protective measured.ubangathe
not appear before the court a| trial chamber acknowledged that victims may face risks that
witnesses may also need begin before the trial proceedings begin. Such risks may begin
protective measures. as early ashe first steps taken by victims to be involved in the
. + proceedings. The trial chamber in that case held that the
statutory obligation of the Registry under Article 43(6) begins when a completed application for
victim participation reaches the couft.

Protective measureghat apply toparticipating victims extendio the victims who are applying to
participate Indeed, me chamber distinguished between natisclosure of the identity of victim
applicants during théwo different phases:

9 Theapplication for participation procedure, in accordance witticle 68(1) of the Rome
Statute and Rule 89(1and

1 Once they have beenrgnted the status of victim in the case and the manner in which they
will participate has been definedh accordance with Rules 87 and 99 of the.RPE

¢tKS O2dz2NI KStER GKFG y2i RAaOf2aAy3d GKS ARSyGAGe
aninfringement of the presumption of innocence, but constitutes a measure allowing the applicants
to make an application for participation whilst protecting their security and-aefi A ¥ 3 ¢ @

A pretrial chamber has held that when required for the safety nfapplicant, the prerial chamber
can order the Registry to provide the parties with N
copy of the application that has identifyin

inf . q e f Moreover, in order to miniree risks,
information redacted.

victim applicants should only be
) L i . contacted through their igal

Moreover, in order to minimise risks, victilm _ - L

. . representatives, the Victims Participatic
applicants should only be contacted through their : .

. . . and Reparation Section, if they are not®
legal representatives, the Victims Partidipa and
. . . represented, or the VWU.

Reparation Section, if they are not yet represented, v
or the VWU, if necessary.

Another way that the court has attempted to minise the risk inherent to victims participating in
the proceedings is to not disclose the vidiin@entities to the public or medi&

"Thomas Lubanga Dyilo, Case No-0C/04-01/06-1119, Trial Chamber I, 18 Jan. 2008, 1 137.

"8 Situation in the Democratic Republic of the Congo (DRC Situatior®, NeadC€10/04, Decision on the
Defence request for leave to appeal regarding the transmission of applications for victim participation, 6 Nov.
2006, 1 4.

" Lubanga DyilpCase No. IG@1/04-01/06, PreTrial Chamber I, 29 Sept. 2006, p. 3.

% Germain Kataga et al., Case No. KOT-047-01/07-474, PreTrial Chamber 1, 13 May 2008, {1 2@2.
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14.3.3.4. TYPES OF PROTECMEASURES

At the ICC, as at the ICTY and ICTR, there are bottrigir@rotective measures and -court
protective measuresProtective measures at the ICC include many of the same measures applied at
the ICTY and ICTR, but in some respects could extend further than ICTY protective measures.

Examples of protective measures applied by the ICC include:

Filing proceedings under ag"*

9 Disclosing redacted filings and documeratgr expunging names and identifying details
from the record;

9 Ordering specific instructions for accessing and handling information;

i Participants being prohibited from disclosing identifying information;

1 Non-disclosure or delayed disclosure of witness identities and other information identifying
the witness to the defendant;

1 Testimonyviaelectronicmeans(such as videdink);

9 Testimony from behind a screen;

9 Testimony usingaice/image distortion;

1 The useof pseudonymghroughoutthe proceedings

1 Proceedings held in camera (private sessions);

f Reading all or part of a withe@statement in privatesessiorf”

1 Evacuating victims from an area where they may be in dafigerd

1 Permitting a legal representativesychologist or family member to attend court during the

testimony of the victim or witness.

During trial, he court must als@ontrol the manner of questioning a witness or victim so as to avoid
any harassment or intimidatiof.

Protective measuresespecially the use of pseudonyms and image or voice distoréim widely
used at the ICC. The judges will also go into a private session if particular elements of aQwitness
testimony will identify the witness or another protected witness or victim.

8 1CC RPE, Rules 87(2)(e), 88(4); DRC Situation, Case MomM(lCE&n 0 = WdzRIY Sy 2y GKS t
Against the Decision of ReNRA I £ / KI YOSN2Y DY IhKS SRNESSOdzEaANDa | LILIK
I NNBadz ! NOAOES 28X Mo WdzZ & HANACI 33 HM

PeKAE A& I GALISOALE  YSI & dzNB Eubahgh CasiNgd JGTHE-R1/06zpdeiSion) L/ /  wt
2y GKS LINR &SOdzi A 2y Q &don bf ke Joriar Gelcoidkd2statenFeftdNdf tivdvBtnessesY 1% dad.

2009, 1 17.

% See, e.g.Report on programme performance of the International Criminal Court for the year 2007, ICC
ASP/7/8/Add.1, 11 ¢; 10.

#|CC RPE, Rule 88(5).

N
A
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14.3.3.5. TEST FOR APPLYINGHRRCTIVE MEASURES

At the ICC, requests for protective measures must be based on objective grounds, such as actual
threats. Personal beliefs about threats or subjective fears may be considered by the court, but they
are not sufficient ortheir own as a basis for protective measures.

For example, in thd.ubangatrial, the prosecution requested protective measures for one of its
witnesses, a judge from the Democratic Republic of Congo. The judge asked to be given protective
measures afterhe arrived in The Hague to testify. The prosecu@oarguments in favour of
protective measures were based on the witn@ssbjective fears of being placed in danger because

his testimony would include sensitive information about the government and peasidf the
Democratic Republic of Congo. The protective measures were denied, because the witness had
previously agreed to testify in the open and the court felt there were no objective reasons for
applying for the protective measures. In denying the agapion, the presiding judge said:

[T]he principle of open justice is of high importance and requests for anonymity
should not be lightly granted’his witness is in a very different category from the
previous witnesses in this trial who have enjoyed a hiylel of protection, and it is
important that these applications are not routinely made in the expectation that
they will be routinely granted®

The chamber inLubangaemphassed that decisions involving the provision of protective measures
are necessarily faespecific and therefore no uniform model of decisioaking can apply in all
cases?

In determining appropriate protective measures, the VWW 34 SaaSa GKS t S@gSt 27
likelihood of harm and the overall risk to the particulgppticant; and then it considers each
application on its individual merits, on a fas#nsitive rather than a mechanical or formulistic

basig®®¢ KS O2dz2NII O2yaARSNBR GKIG GKS GSadvewr || aKA
GakKz2dzZ R 0S asyfiiciBri dndbie Srid pukpgsive manner to ensure proper protection

for any witness who, following careful investigation, faces an established danger of harm or
deathe %%

If the VWU has applied an incorrect approach or the wrong criteria in deterngirgmotective
measures, the chamber can strike them down. The chamber can also strike down conclusions of the
+2! ATFTI FGSNIlIaaSaaay3aeéd®KsS FroOGazr GKSe NB aLX |

% | ubanga Case NdCG01/04-01/06, Transcript, 24 March 2009, p. 63.

8 Lubanga Case No. IG€1/04-01/06, Decision on Disclosure Issues, Responsibility for Protective Measures
and other Procedural Matters, 24 April 2008, 1 77.

¥ Ibid. at 1 78.

*Ibid., at 1 79.

% Lubanga Decision on Disclosure Issues, Responsibility for Protective Measures and other Procedural
Matters, 1 82.
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14.3.3.6. THE ICC PROTECTIRROBRAM

The VWU has establishélae ICCprotection program(ICCPP). Participation in this program must be
assessed based on a referral from the prosecutitefenceor legal representatives of victinis.
After a referral is received, the VWU will conduct a lengthy assessment, taking two or three
months® The VWU wi then submit its recommendation about participation in the ICCPP to the
Registrar, who will make the final decision about whether a person can be admitted to the system.

d N During the ICCPPassessment period, interim
During the ICCPP assessment perioc| protection measures are available, Inding
interim protection measures are availabl|  temporary relocatiort?
including temporary relocation. The VW
NBIjdzA NS&a GKFG GKS Specific criteria  for participation in and
that the witness will be harmed or killec information about the ICCPP are confidentfal.
unless actionistéky ¢ Ay 2Nf ¢KS +2] NBldANBa GKFG G§KSNS
LISNBR2Y (2 0SS | RYA] thatthe witness will be harmed or killed unless
7 action isiit18yé Ay 2NRSENI F2NI |
FRYAGGSR (°2ThdirigkSnudt drigetout éf teraction with tieeurt.*

Participation in the ICCPP generally involves relocation, usually inside the country of the pa@icipant
residence, but in some cases abro&fotection programs such as the ICCPP are complex and
expensive to administer, andnay be traumatic to withesses and their families; they should
therefore be considered a measure of last resoaind only when there ia real and substantial risk

to the witness that requires entry into a protection progrdm

As life in a protection programrmay be extremely stressful and traumatic for a witness and their
family, the suitability of witnesses to enter into a protectiorogram,andin particular, their ability

to adapt to the realities of participating in such a program and teintegrate into a new
community, should also be assesséd.

% Regulations of the Registry, Regs. 80, 96.

o Katanga et al. Case No. IG@/04-01/07, Corrigendum to the Decision on Evidentiary Scope of the
Confimation Hearing, Preventative Relocation and Disclosure under Art. 67(2) of the Statute and Rule 77 of

0KS wdzf Sa 6t dzot A0 wSRIOGSR +SNBRA2YU0Z Hp ! LINKE wHaony3x >
92 Regulations of the Registry, Reg. 96(4).

® Victims and Witnes Unit (VWS) Considerations on Preventive Relocation, { 16.

®wS3IdztE  GA2ya 2F GKS wSIAAGNEET wS3ad podnHOT ! YRSNI (KS
Ay @2t dSYSyild 2F GKS LISNER2Y 0SF2NB G(GKS vhsdNderkchsed 6 KS (K¢
NBflFGA@Sa NS SyRIy3ISNBR 06S50FdzasS 2F GKSAN Ayg@d2t gSyYSy
SYGSNI 6KS LINPGISOGA2Y LINRPINI YYSéd wS3Idz I GA2ya 2F GKS w
% Lubanga Decision on Disclosure Issues, ResponsitfilityProtective Measures and other Procedural

al GGSNAEZ ¥ oysS noX |yySE u (2 5S8S0A&8A2y Adadzay3a | 02
RAAOf 24dzNBE AaadzSas NBalLRyairAoAftAlGASa F2N LINRPGSOGAGS
("Decision on Disclosure Issues").

VWS Considerations on Preventive Relocation, 1 18.

" Victim/Witness Best Practices Guide.

* Ibid.
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It is important that participants enter int@a protection , N
program voluntarily, and wit full knowledge of what &
life in such a protection process entails and requife
The participantsn the ICCPRwust sign a document with
the VWU agreeing to keep details of the program
confidential not compromise the progra@ security
measuresand to avoid communication with family an
friends except through VWU staff. Participants rece v
physical protection and material and psychosocial assistance, with the aim of eventually becoming
seltsufficient. The participants are in frequent contact with Vafotection and support officer?

; It is important that participants ente
' into a protection program
voluntarily, and with full knowledge
of what a life in such a protection
L process entails and requires.

14.3.3.7. SPECIAL MEASURES V@R IMS OF SEXUAOMENCE
At the ICC, the court has noted that in applying witness protection measures, it musioalsioer
the needs of children, elderly persons, persons with disabilities and victims of sexual or gender

violence, as provided by Rule 86 of the RPE.

Secial measres may be ordered for victims of sexual or geddased violence under Rule 88.

a " Protective and special measures can provide means to protect
Special measures may b| such victim§ights to safety, physical and psychological wellbeing,
ordered for victims of dignity and private life in accordance with Article 68(1) of the
sexual or gendebased Rome Statute®*
violence under Rule 88. . A o ) -
\ J C2NJ SEIFYLXt S UKS L/ / wt9 AyauNHzOu

controlling the manner of questioning a witness or victso as to avoid any harassment or
intimidation, paying particular attention to attacks on victims of crimes of sexual vidéffce

14.3.3.8. PROTECTION OF INTERM\RIES

Note: This is an incredibly detailed and complicated argader development at the time afriting,

that will only be dealt with briefly here. Participants who are interested in this issue should be
encouraged to refer tdCC jurisprudence and policies, includsegne of the documents suggested in
the Further Reading section, sectib.10below.

Intermediaries may include local norgovernmental organisations (NGOs) or grassroots
organisations, persons, or others who in some way link victims and withesses to their legal
representatives or the court.

% |bid.

190 HyMANRGHTSNVATCH COURTINGHISTORYReport, Human Rights Watch interview with ICC staff, May 1, 2007,
available athttp://www.hrw.org/es/node/62135/section/10#_ftnref521

YlseglubangZ 5 SOAAA2Y 2y GAOG-BYAQ LI NIAOALI GA2YS 33 MHT
'%2|CC RPE, Rule 88(5).
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The OTP, Registry and Trust Fund for Victinysar intermediaries extensively. There is no-\@G:
policy on how to work with the intermediaries, who can help each of tlieggmrtmentsfulfil their
specific mandates.

The OTP relies on intermediaries to help with investigations, including idegtifyid contacting
possible witnesses and gathering evidence. The OTP has indicated that due to its lack of a police
force, intermediaries are crucial to their investigatidfis.

Intermediaries also help the Regig®yVictims Participation and Reparations tiec (VPRS) by
disseminating information to victims concerning their rights to participate in proceedings,
applications to participate, and helping facilitate contact between the court and the victim
participants and applicants. They can also help LegaleRentatives for victims share information
with the victims, andiiceversa.

The Rome Statute and other legal texts of the ICC do not mention intermediaries, so th@ court
statutory obligations in this regard are unclear. However, #gpeals chambehas held that the

courtKl & +Fy 2o6fA3LdAzy (2 LINRGSOG LISNB2y®unddr i N &
Rule 81(4), and that this rule must be read broaffly.

Thetrial chamberin the Lubangacaseexplicitlyextended this protection tantermediaries, holding

GKIFIG alye AYRAGARdAzrE adAftt fAGAY3A 2N g2NJAy3 Ay
intermediary or a source, may well be affected if his or her cooperation with, or assistance to, the
Court is revealed, and sapeople would thus be at risk on account of the activities of the Gdtfrt

1% | ubanga Case No. IGG1/04-01/062310WS RS t N2 &dSOdziA2y Q& {dzoYAA&A2Y AY

Oral Request of 10 Feb. 2010, 25 Feb. 2010, 1412

1% Germain Katanga et al., Case No.-0C04-01/07-475, PreTrial Chamber, Judgment on the appeal of the

Prosecutor against the decision of PeeNA | £ / KF YO SNJ L Sy dAidf SR GCANBG 5SOA

!losdz(]K2NJ\él- GA2y G2 wSRIOG 2AaGySaa {dlIGdSYSytaés mo al @& +
Ibid.

Ws5S50rarzy 2y GKS at NP iDBAodzierd? the) Eentity Sof Badriive Inbigidkisb 2 y
LINE GARAY 3 ¢dz vdz2ljdzS Ly F2NYI (0201206184 CEadeferrecitaipn ¢ = | LIN.
WwSRI OGSR 5S8S0A&A2Y 2adzNIK Sl K LILA RS MY AR ARATEENY SRA | NB

01/06-2190Red.
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14.4.VICTIM COMPENSATICREPARATIOM®ND RESTITUTION

14.4.1. OVERVIEW

While domestic systems havemmonlyallowed victimsof crimesto obtain compensation from
perpetrators throughseparate civil claims or as restitution as a criminal sanction, this is a somewhat
new practice in international criminal law.

In 1985, the UN adopted the UN Victims Declardfioand twenty years latelin 2005 the General
Assembly adopted basic principland guidelines on reparations for victims of international crimes
and human rights violationS? The UN Economic and Social Coufitihe Council of Europ&? and

the European Uniori* have also adopted guidelines on victim reparations.

Some of the internatinal tribunals also offer various mechanisms for vic@osmpensation
reparationsor restitution.

14.4.2.1CTY

At the ICTY and ICTpsecubrs or judges may raise th N
issue ofvictim restitution.™? A special hearing will be he
to determine whether property or the proceeds of prope
obtained through the criminal activities of the accu
should be given to victims. This extends to property o

proceeds in the hands of third parties unrelated the
113

The trial chamber must determir
the rightful owner of the propert
"~ on a balance of probabilities.
'téasej on this finding, it can orde

) . _ . the restitution of the property or
crimes.™ The trial chamber must determine the rightful proceeds to the victim, or make

owner of the property on a balance of probabilities. Based any other appropriate order.
on this finding, it can order the restitution of the proper v
or proceeds to the victim, or make any other appropriate order. If thardber cannot determine
the rightful owner of the property, it can notify the relevant national authorities and request them
to make the determination.

97 beclaration of Basic Principles for Victims of Crime and Abuse of Power, UNGA Res. 40/34 of, 29 Nov. 2005.
1% Basic Principles and Guidelines on the Right to a Remedy ardaRep for Victims of Gross Violations of
International Human Rights Law and Serious Violations of International Humanitarian Law.

% Guidelines on Justice in Matters involving Child Victims and Witnesses of Crime of 22 July 2005.

19 Eyropean Convention othe Compensation of Victims of Violent Crimes of 24 Nov. 1983 (ETS 116), and
Recommendation of the Committee of Ministers to Member States on the Position of the Victim in the
Framework of Criminal Law and Procedure of 28 June 2005 (R(85)11).

! Council Frmework Decision on the standing of victims in criminal proceedings (2001/220/JHA of 15 March
2001) and Council Framework Decision on combating trafficking in human beings (2002/629/JHA of 19 July
2002).

21CTY and ICTR RPE, Rule 105.

% Ibid. at Rule 105(B)
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The ICTY and ICTR also allow victims to claim compensation from relevant national courts. For these
purposes, the Registrar Wwitansmit the judgment to the national authorities, which will be binding
as to the criminal responsibility of the convicted person for injury to the victifhs.

The ICC, on the other hand, has an extensive system for vigianations discussed below”

14.43.1CC

motes to trainers: \

U The Statute and Rules of the ICC establish an elaborate system for victims to apg
obtain reparations and compensatioiio date, however, there havieeen no cases ir
which victims have applied for such measures. In the section that follows, the
provisions applicable before the ICC have been included for information purposes.

U In addition, other instruments that provide for such compensation hasenboutlined at
the end of this section.

< )

4 D Article 75 of the Rome Statute gives the ICC the pawesrder
Article 75 of the Rome | reparations to, or in respect of, victims. These reparations can
Statute gives the ICC th(] include estitution, compensation and rehabilitation. The judges
power order reparations can establish principles and determine the scope and extent of any

to, or in respect of, damage, lossr injury to victims*®
victims. These reparation
can include restitution, The process for obtaining reparations under Article 75 of the Rome
compensation and {GFGdziS A& 3ISySNrtfte adl NdudR o6& @)
rehabilitation.
. J

LISNE2yaé 2N StATA0ES 2NEBFIYyAAlIGA2ya OFy 2900FAYy &d

Victims may apply for reparations at any time, although the Reparations proceedings,
y : PRYY P y ' g y separate from the criminal
are not required to do so. Judges can order reparations| for .
o . ) o proceedings, take pte after
victims whether the victim has applied or not. Victims apply . L .
i ) o . a guilty verdict is delivered.
usng a standarged form and submitting it to the Victim J

Particpation and Reparation Section.

Reparations proceedings, separate from the criminal proceedings, take place after a guiltyigerdict
delivered. Before making an order regarding reparations, the judges may invite and must take
account of submissions from the convicted person, victims, or other interested persons or interested

"CTY and ICTR RPE, Rule 106.

5 This system has been mirrored by the ECCC. However, a discussion of the ECCC is beyond the scope of these
materials.

118 ROBERTRYERet al., AN INTRODUCTION TOTERNATIONARIMINALLAW ANCPROCEDURES0 (2010).
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states'’ At the request of victims or the convicted persom, af their own accord, judges can
appoint experts to assist the court in determining the scope and extent of damage to the victims and
to suggest various options for appropriate reparations. The victims and convicted persons, or their
representatives, camake observations on the reports of the expert$The decision of the judge

concerning reparations is subject to app&al.

Judges may order monetary compensation to be paid to the victim through the Trust Fund for
Victims. Judges can order reparations tdiidual victims and/or collective reparations to a whole
group or community. In the event a judge orders collective reparations, she can only order the
reparation to be made through the Trust Fund for Victiamd the reparation may then also be paid

to an inter-governmental international or national organization. The judges may also seek
cooperation fromRome Statute t&te Parties, for example to seize property of a convicted person,
when making determinations on this isstfé.

The Trust Fund for Victims wastablished by the Assembly of States Parties in September 2002 as
per Article 79 of the Rome Statute. The Trust Fund for Victims administers reparations ordered by
the ICC and uses other resources to benefit victims. The ICC can order money and aleety pr
collected through fines or forfeiture to be transferred to the Trust Fifidf an accused ordered to
pay reparations is indigent, the court may use funds from the Trust Fund to pay the reparations.

14.4.4. OTHER SOURCES OFEERNATIONAL LAW

As noted abovethe UN has also published principles and guidelines on the rights of victims to a
remedy and reparations for gross violation of international human rights and humanitarian law.

¢CKS 'b LINARYOALX S& RSTAYS @A O0A Y auffered harm, J&cNENg Yy & 6 K 2
physical or mental injury, emotional suffering, economic loss or substantial impairment of their
fundamental rights, through acts or omissions that constitute gross violations of international

human rights law, or serious violatian 2 ¥ Ay G4 SNJ I { A 2 ¥} Ih acdomdavide ywikhii I NR |y
domestic law, and where appropriate, immediate family members or dependants of the direct

victims and persons who have suffered harm in intervening to assist victims or prevent victimization
canalg 6S O2yaArARSNBR agdAOlAYas®

Remedies include the vict@right to the following as provided for under international law:

1 Equal and effective access to justice;

" Rome Stute, Art. 75(3).

¥1CC RPE, Rule 97.
"9Rome Statute, Art. 82(4). Owners of property affected by orders of reparations can also appeal the decision.
120Rome Statute, Art. 79(4). The Phgpeals Chamber has requested states parties to freeze assets ohpers
subject to ICC arrest warrantSee, e.g.Lubanga Case No. IGCL/04-01/06, PT. Ch. I, 2 Oct. 2006, 11 130
41,
2! Rome Statute, Art. 79(2); Art. 93(1).
122 Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims ofdBrtisss\of
Ilr213ternational Human Rights Law and Serious Violations of International Humanitarian Law, 1 8.

Ibid.
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1 Adequate, effective and prompt reparation for harm suffered;
1 Access to relevant information coerning violations and reparation mechanists.

Under the UN principles, reparations include: restitution, compensation, rehabilitation, satisfaction
and guarantees of norepetition.*®

\
The UN principles state that reparations should be proportionaﬁo-rhe UN principles state
the gravity of the violation and harm sufferéd® Moreover, under that reparationsshould
the principles, stattes must enforce domestijudgemens for

. , _ be proportional to the
reparations and endeavour to enforce valid foreign le

. 107 gal gravity of the violation
judgement for reparations: and harm suffered.

\ o

The principles further state that:

Restitution should, when possible, restore the victim to the original situation before
the violation. Restitution can include: restoration of libe enjoyment of human
rights, identity, family life and citizenship, return to d@eplace of residence,
restoration of employment and return of properts?

Compensation should be provided for any economically assessable damage, as appropriate and
proportional to the gravity of the violation and the circumstances of each ase.

Rehabilitation should include medical and psychological care as well as legal and social’&rvices.
Satisfaction should include, where applicable, any or all of the following

1 Effective measures aimed at the cessation of continuing violations;

1 Verification of the facts and full and public disclosure of the truth to the extent that such
disclosure does not cause further harm or threaten the safety and interests of the vikém, t
victim@ relatives, withesses, or persons who have intervened to assist the victim or prevent
the occurrence of further violations;

1 The search for the whereabouts of the disappeared, for the identities of the children
abducted, and for the bodies of tke killed, and assistance in the recovery, identification
and reburial of the bodies in accordance with the expressed or presumed wish of the
victims, or the cultural practices of the families and communities;

1 An official declaration or a judicial decisiogstoring the dignity, the reputation and the
rights of the victim and of persons closely connected with the victim;

1 Public apology, including acknowledgement of the facts and acceptance of responsibility;

T Judicial and administrative sanctions againstspes liable for the violations;

124 1bid. at 7 11.
12 pid. at 1 18.
126 1pid. at 1 15.
27 1pid. at 1 17.
128 pid. at 1 19.
1291hid. at 1 20.
%0 |pid. at 7 21.
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1 Commemorations and tributes to the victimend

T Inclusion of an accurate account of the violations that occurred in international human rights

law and international humanitarian law training and in educational materiall é\als***

131 bid. at T 22.
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14.5.VICTIM PARTICIPATIONPROCEEDINGS

14.5.1. OVERVIEW

Victimswho participate in proceedings may play a significqate in the proceedingsVictimsfulfil an
essential role as witnesses, and in some international tribunals and domestic systems, as a
participant inthe proceedings.

Before the ICC and ECCC, victims may be represented as independent parties in the proceedings.
This section deals exclusively with the law and practice at the K@¢.decisions on victim
participation from the ECCC have been included in the Further Reading Section, 4dctiGn

below. A good exercise for trainers would be to have participants read and compare these
judgements with the jurisprudence of the ICC,uaderstand the similarities and differences in how

the two courts approach victim participation.

145.2.1CC

motes for trainers: \

U In the domestic jurisdictions in the region, victims are not permitted to participate
criminal proceedings in the same way agtat ICC. Trainers should thus be aware tt
participants will have limited knowledge of victim participation in the way that it occ
before the ICC. It is however important that the provisions and case law of the IC
discussed so that participantseaaware of the way in which proceedings are conduc
before the ICC. Trainers may also use this as an opportunity to prompt discussion

\ the feasibility of victim participation in the region. /

The key provisions on victim participation at the ICC,ukned above, are Article 68(3) and 75. The
procedure for applying for victim participation and the scope of such participation are discussed
below. In addition, the relevant case law from the ICC is summarised.

14.5.2.1. APPLYING TO BE ANMCPARTICIPANT

1452.1.1. ISTHEtt [ L/ ! Db¢ 72 axtL/ ¢Lact

In order to participate inthe proceedings as a victitvefore the ICC, an applicamust show:
1 He or she is a natural person or a representative of an eligible organisation

1 He or she suffered hamm
1 The crime that caused this harmimsthe jurisdiction of the court; and
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f The harmis a result of the commission of tleeime(s)**

Once an applicant has established th&t rheets these requirements, the court must then assess
whether the victin®@ personal interests are affected and if sdhether the victin® participation
would be appropriaté®® The court mustthen ensure that the manner of participation is not
prejudicial to or inconsistent with the rights of the accused, including the right to a fair and impartial
trial.***

This is assessaddifferently at the situation phase and the case ph&Sd=or the purposes of these
materials, only the case phase will be discussed, as it is most relevant to trials in national
jurisdictions where victims may participate.

The appeals chambehas held tha participation Y
under Article 68(3), although affording victims arParticipation undeArticle 68(3), althougl
2LILIR NI dzyAide (2 0S5 KSI NRxmffodiRevStans agh2pport&iljydzbd & G KSY X

the case law of the Appeals Chamber conclusivelyS I NR> G R2Sa y2ia S
establishes, to parties to the proceedings beforé a the proceedings before a Chambe®
I KI Y38 NE © y

145212, L{ ¢19 +L/ ¢wal[ ! t Fw{ b ESENTING VAR tEWIGIBLE
ORGANISATION?

+A0GAYA Yl & 0S5 aylabsddebrdanizaiSrisIranstiudions tiatNdavy sulfered
direct harm to any of their property, which is dedicated to religion, education, art or science or
charitable purposes, and to their historic monuments, htapiand other places and objects for
humanitarian purpose&’

+AOGAYA & ayl GdzNI t theSendateridlsie oAtf 0SS GKS F20dza 2
14.5.2.1.3. DID THE VICTIM SURREARM?

A participating victim must have suffered some kind of harm as a result of a crime within the
jurisdiction of the court.

*2)CC RPE, Rule 85.

1% Rome Statute, Art. 68(3).

13 ubangaCase NoL / / TA MK N N TTA MK i limine,an [Vigtim PStidipatioh B yhe appeals of the

t NPaSOdzi2N) FyR GKS 5S8SFSyO0S F3aFrAyad ¢NAFE / KFYOoSNI LQa
May 2008, 1 36.

¥ SeeModule 12 for a discussioof the difference between situations and caséste ICC.

136 Lubanga Case NoL / / 1 n m k -825,mDeaesiom af the Appeals Chamber on the Joint Application of
+A00GAYa lknnnmkne G2 Ftknnnoknc YR lknmnpknc O2yOSN
/| KFYOSNR 2F H CS0® HanntI Mo WdzyS HAnTI ) HyYy®

37|cC RPE, Rule 85(b).
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I OO2NRAY3I G2 |y L// GNRIE OKIFIYOSNE a2ytée GAOGAY
LINE OSSRAY3I& LMzNBYHI yi G2 ! NIAOtS cyoo0éd

Victims may have suffered hargither directyora A Y RA NS St & ¢ @ N

A participating vitim
The following types ofpersonalharm are considered within the . < ave suffered

scope of Rule 85(a): some kind of harm a:

a result of a crime

1 Matefialharm; within the jurisdiction
1 Physicaharm; and of the court.

f  Psychologicatarm™*° . s

Harm sufferednay be both personal and collective in natdfe.

For persons who are indirect victinthe harm suffered must be personal to the individifal.

Trial Chamber | ihubangaK St R G KIF G GAYyRANBOG @GAOGAYaé Ydzald Sa
out of the loss, injury, or damage suffered by direct victims, as a result of the commission of the

crimes charged.

GLYRANBOGE: GA Olwhdsafferdd hgrm Asya@ebullze¥ Sarnii skifer@dSy direct victims.
This includes

9 parentsor those with a close personal relationship to the direct vigtim

¥ ubangaCaseNoL / / mamk nnmaMkncnmMyMoY WSRIOGSR OSNEAZY 2F GE
T49pH® !''a &dzOKXZ GKS / KFEYOSNI KStR GKIG aAYRANBOG @AOGA
harm of the affected children when the confirmed offences were committed, not those whose harm is linked

to any subsequent conduct by the children, criminal or otherwithe,

139 | Lubanga Case NoL / / Tt n M K -44827 dusigmant on the appeals of The Prosecutor andDéfence
F3lLAyad ¢NARAFE / KIFEIYOSNI LQa 5SOrAaArzy 2y +A0GAYa t I NI A
Chamber has also held that an applicant who suffered emotional harm as the result of the loss of a family
member requires proof of the iddity of the family member and their relationship with the applicafdseph
KonyetalCase NoL/ / maHKk AN TIMT pX WdzRAYSy i 2y GKS FLIWISIta 27 0

W5SOAaA2y 2y @GAO00GAYa I LILIE A O & fo2/¢050/0%, 2/8081.06, OB, LI (A 2 Yy
a/0084/06 to a/0089/06, a/0091/06 to a/0097/06, a/0099/06, a/0100/06, a/0102/06 to a/0104/06,
Fk nMMMKACYE lkanMMoknac (2 I KAMMTKACYE FKAMHAKACE | KAMHMEK

Il, 23 Feb. 2009, 1, 36 and 38. The same criteria have been applied for trial proceed{atsnga et al.

Case NoL / / tn Mk nn 1t MMotifs denandasiowrBlaiZe aux 345 demandes de participation de
victimes a la procédur®3 Sept. 2009, 1 37.

“eubangg WdAzRIYSY (G 2y GKS | LIISIf&E 2F ¢KS t NEasSOdzizaNI FyR
+A0GAYAQ tIFNIAOALI GAZ2Y 2F My WHY® HanyZ 3 opod
"bidat}y MZ oH® t NB ¢ KitdndacasekalsorfouSd\thatlin okdgr tolb& §ranted victim

status, the applicant must show that he or she suffered harm either (i) as a result of the crimes which were
committed during the joint FRPI/FNI attack on the village of Bogoro or (ii) in intervening to assist direct victims

in the case at hand, or to prevettheir victimisation as a result of the commission of the said crinses
Katangaetal.CaseNoL / / maMk AanmAMKATTHOPTSYE 5SOA&aA2Y 2y GKS | LILX AC
of Applicants a/0327/07 to a/0337/07 and a/0001/08, 02 April 2008,; K&tanga et al.,Case No.
L//nmnmknnmnaMKATTHpT®E tdzof A0 wSRFEOGSR #SNEAZ2Y 2F (G(KS
t NEBme¢NARFE {dGF3S 2F GKS /11aSQ>X mMn WdzyS wannyI ¥ ccd
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1 those who attempted to assist victims and were hu’;t
while doing spand

9 victims of crimes directed at the general civilian AaLYRANBOUE
population**? include those who suffere:

harm as a result of harm

\

However, it does not extend so far as to inclufier, example,| suffered bydirect victims.
persons who suffered harm due to the actions of other victiffis.{_ J

14.5.2.1.4. DID THE HARM RESWHROMTHE CRIME

According to ICC jurisprudence, in order for a viconparticipate in pretrial or trial proceedings in
I LI NI AOdzZ F N OFaSs aiKS KFENY Fft8®BSR 68 || GAOUGAY

For a victim to participate in the p#eial phase of a case, the ptdal chamber must be satisfied
GKFG GKSNB |INB aNBlFaz2ylFroftS 3INRdzyRa G2 o0StAS@OSE
the crimes included in the arrest warraf{f.

a Y Inordertoestablishtist Ayl = (GKS GAOGAY Ydzd
There only needs to be one spatial and temporal circumstances surrounding the

instance of harm to meet this | appearance of the harm and the occurrence of the incident
threshold. It can be shown by | seem to overlap, or at least [seem] to be compatible and not

circumstantial or indiect proof. clearly irconsisteng ¢

\ o

There only needs to be one instance of harm to meet this threshold. It can be shown by

circumstantial or indirect proof!’

50¢51.

“lubangt wSRIFOGSR OSNEAZ2Y 2F W5S8S0A&aA2Y 2y GAYRANBOG OAO0
“lubang WdzRIYSyd 2y GKS FLIWISFtfa 2F ¢KS t NRPasSOdzizaNI | yR
+A00GAYAQ t | NIak 000N Gkatdnga eeaf.Case NoL / / TAMKANTMAMKATIPT Pt dz
+SNBA2Y 2F (GKS W5S0OAaAzy 2y GKS ¢t ! LI AOFGA2ya F2NJ
HANny 3 3 Bahar WrissAbT Gardla / | &S b 2 & 1121/ Decisior onpthe /34 Applidations for

t FNOAOALI GA2Y O GKS tNBme¢NARFE {dF3S 2F G4KS /1aSz wup
that any modification of the legal characterisation of the facts by the Trial Chamber pursuant to ieg@at

of the Regulations of the Court must be limited to the facts and circumstances described in the charges and

any amendments theretd,ubanga Case NoL / / 1 n m K -22057 Judgment on the appeals of Mr Lubanga

Dyilo and the Prosecutor againstthe®& & A 2y 2F ¢NAIFf / KFY0oSNIL 2F wmn Wdz &
to the parties and participants that the legal characterisation of the facts may be subject to change in

I OO2NRIYOS 6AGK wS3IdzAf  GA2Y ppon09. 2F GKS wS3Idz F GA2ya 2
> pRCSituaton Wy ® Hnnc 5S0OAaAZ2Y 2y LubanGaiCaseaNOL /t/ FiNTivAk QrAnLit niivAk 2nyf
Decision on the Applications for Participation in the Proceedings Submitted by VPRS 1 to VPRS 6 in the Case

the Prosecutor v. Thomas Lubanga Dflablic Redacted Version), 29 June 2006, p. 6.

“®5jtuation in UgandalC@1Hk nnE 5S8SO0AaA2y 2y GAOGAYAQ | LIWLX AOIGARZYA
a/0070/06 to a/0104/06 and a/0111/06 to a/0127/06, 1©2/04-101, 10 Aug. 2007, 1 7.

“Situationnh UgandalC&nk nns 5SO0A&A2Y 2y GAOGAYAQ | LI AQFGAZY A
a/0070/06 to a/0104/06 and a/0111/06 to a/0127/06, 1€©2/04-101, 10 Aug. 2007, Y 1BRCSituation Case

No. IC&@1/04, Decision on the Applications for Pejpiation in the Proceedings of VPRS 1, VPRS 2, VPRS 3,
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14.5.2.1.5. ARE THE PERSONALERHSTS OF THE VICARAECTED

In additontoY SSGAY 3 GKS ONAR G S NArustadssdhavie theird IONER X 156 | A I 3 K
affected by the triglas set out imArticle 68(3)1*®

If a victim has established that the harm they suffered is linked to the crimes charged, according to
the Rule 85 test, then they have also shown that his ompeesonal interests are affected’

In determining whether the personal interests of victims are affected by a proceeding, the chamber

in each case assess0 s KSGKSNJ GKS AyiGSNBadGa FaaSNISR o0& OAC
personal interests antelong instead to the role assigned to thesecutog Ry requiring a showing

that the affected personal interests are connected to the charges in that particular proceeding.

t NB ¢ NR | finthe Katalvga & NanilAbu Gardacasesconsidered that the personal interest
of the victimsmay flowfrom:

1 the desire to have a declaration of truth by a competent body (right to truth);

71 their wish to have those who victised them identified and prosecuted (right to justice);
and

1 the rightto reparation*°

14.5.2.2. WHENCANVICTIMS PARTICIPATE
Victims can participate at various stages of the proceedings

Preliminary examinationVictims may provide information on alleged crimes to the OTP and make
representations to the OTP related to their personal interéts.

Investigations+ A OGAYa OFyy20i 3ISYSNItfte LI NIHGAOALIGS Ay A
correlates victim&participation togroceeding® a term denoting a judicial cause pending before a
Chamber. In contrast, an investigation is not a judicial proceeding but an inquiry conducted by the

+tw{ nX ztw{ p YR *#tw{ ¢ otdzofAO wSRIOGSR +SNAAZ2YOLZ
Participation”).

1“8 pRCSituation Case No. IGEL/04-101-Corr, Public Redacted Version Dirison the Applications for

participation in the proceedings of VPRS 1, VPRS 2, VPRS 3, VPRS 4, VPRS 5et VPRS 6, 17 Jan. 20086, 1 62.
“pre¢ NAFE / KFYOSNI LLE KIFIa &adFdSR GKFdG aGKSNB &aSSvya G2
Chamber deides otherwise in relation to a specific proceeding), that this requirement is met whenever a

victim (whether a natural person, an organization or an institution pursuant to rule 85 of the Rules) applies for
participation in proceedings following the isswze of a warrant or arrest or of a summons to appear for one or

Y2NE Ay RSe@HdRdiRIIad dz3d wnnt 5SOA&A2Y 2y AO0GAYAQ t | NIA
YapuGarde /a8 b2® L/ / manHknpmAaHKkAndnMHM 5S0Aarzy 2y (GKS
Stage of the Case, 25 Sept. 2009, $8¢ alsdatanga et al.Case NoL / / 1mn MK n n Decigien/omtien 7 n >

Set of Procedural Rights Attached to Proceddral | i dza 2F +AOQOGAY 4 GKS t NBmwe¢ NR I
HANnyZXZ 33 ommnn®

! International Criminal Court, Office of the Prosecutor, Policy PapeBeehrts. 15 and 53(1)(c).
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Prosecutor into the commission of a crime with a view to bringing tdiceisthose deemed
responsiblé ‘&

Pretrial and trial stagesDirect and indirect victims who meet the criteria for participation set out
above can participate in the piteial phase of a casg®

It is not clear whether victims granted the right to part&ip during the prerial stage are
automatically granted the right to participate during the trial stage.

In the Lubangacase, Trial Chamber | decided that it was required to reassess applications for
LI NIHAOALI GA2y | OOS LI §'Rlowaver, Tiisk Shanb&tJl im ¢Hislahgh et ALK | Y 6 S NJ
case held that

[1In the interest of the proper administration of justice, victims authorised to participate in
GKS LINPOSSRAy3a |4 GKS LINBrndadNARIFE adlr3asS yvydzaidz .
set forth below, automatically be authorised to participate in the proceedings at the trial
stage, without the need for their applications to be registered and assessed a second time

In this case, thehamberalso noted that the modalities of participationowld have to be evaluated
according to the stage of the proceeding and the charges that had been confirmed by thedPre
Chamber:®

Appeal:Victims who have been previously approved for participation intped or trial stages must
apply anew to partipate in an appeal, and must demonstrate that their personal interests are
affected by an issue on appéeal.

25w/ {AddzZ GA2YyS /&S b2® L/ / mnwmk she myegigationvstzReor e/ i 2y ¢
LN OSSRAY3Ia Ay (GKS LIJISHE 2F GKS ht/5 I3FrAyad GKS R
FLIISEHE&E 2F GKS ht/5 FyR GKS t NP&aSOdzi2NJ F3AFAyad (K

2008, M4~ pyT ¢KS / KFYOSNI FAdZNIKSNJ y2GSR (KIFIG @AOGAYA |
any judicial proceedings, including proceedings affecting investigations, provided that their personal interests

are affected by the issues arising forrekmi A 2y ¢ ® LG RAR y2i4 AYyRAOIFIGS LINBOAaA
victims might be entitled to participate at the investigation phaséd., § 56.

153 SeelubangaCase Nd. / / 1 n m K JsDecisiorvoRr thec Applications for Participation in the Proceedifigs

a/0001/06, a/0002/06 and a/0003/06 in the case of the Prosecutor v. Thomas Lubanga Dyilo and of the
investigation in the Democratic Republic of Congo (Redacted Public Document), July 28, 2006, p. 9.

Y lubangk 5S8S0AaAZY 2y OA O Kitanga el Kisd Bo\ IGEI0AFLPE 1556,

Decision on the application s by victims to participate in the proceedings, 15 Dec. 2008, 1 54 to 59.

195 Katanga et al.,Case No. 1GQ1/04-01/07-933tENG, Decision on the treatment of applications for
participation, 26 Feb. 2009, 1 101.

) ubanga Case NoL/ / mamk anmaAaMkncs WdzZRIYSyd 2y GKS | LIWISHE 27
RSOAaA2Y 2F tNBRE¢NRFE / KFEIYOSNI L SyidAaidtSR W5S0xAarzy 3
LubangaD§i2 X L/ / MAMKANTAMKICTY H BeeXls@itoatiof & DabfurSudan Ca%e N§.3 oy |y
ICC02/05-138, Decision on Victim Participation in the appeal of the Office of Public Counsel for the Defence
FI3FrAyald tNBm ¢NAIf ec.ROOYanS INIhé dp@EealssobtipAPioseuydr aBdrthe ffice of

Public Counsel for the Defence against-PriiA £ / KI YOSNIJ LQ& 5SO0AaAzy 2F ¢ 5S¢
DRC SituatignCase No. IGQL/04-503, Decision on Victim Participation in the appof the Office of Public

Counsel for the Defence against RreNA | £  / KIF YOSNJ LQa 5S0Aairzy 2F 1 5S04
Prosecutor and the Office of Public Counsel for the Defence againgt R I £ / KI YO SNJ LQ& 5SOA:
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14.5.2.3. MODES OF PARTICIKDN' BY VICTIMS

14.5.2.3.1. SUBMISSION OF EVIODENAND CHALLENGERINSGT THE ADMISSIBM
OR RELEVANCE OF EMICE:

PreTrial Chamber | hakeld that during the prdrial stage, victim participants cannot present
evidence™’

4 "™\ Victims may be allowed to lead or challenge evidence during
Victims may be allowed to leac the trial stage, if they can demonstrate that their interests are
or challenge evidence during tr affected by the evidence or issue at hand. Thal chamber

trial stage, if they can will determine whether to allowictims to present evidencen
demonstrate that their interests a cag-by-case basi&®
are affected by the evidence o
issue at hand.

\. >

must evaluate

The appeals chambelhas determined that in evaluating a
victim@ request to tender or examine evidence, tbleamber

Adiscrete application by victims to that effect;

Notice to the parties;

Demonstration of personal intesds that are affected by the specific proceedings;
Compliance with disclosure obligations and protection orders;

Adetermination of appropriateness; and

Consistency with the rights of the accused and a fair {fal.

=A =4 =4 4 -4 4

2007, 30 Jun@008, 1 88;JeanPierre Bemba Gomhdase No. IGT1/0501/08p cc = wSlF az2ya F2NJ (KS
2y GKS tIFNIAOALI GA2Yy 2F +A0GAYEA Ay (KS -PiddedBemba | 3 Ay &
Gombo and Convening Hearings with the Kingdom of Balgithe Republic of Portugal, the Republic of

CN} yOSs (KS CSRSNIf wSLJzotAO 2F DSN¥lyeés GKS LGlFtALY
19 13-14.

" Katanga et al. Case NoL / / mamMk nnmamknTnnTtns 58SO0A&aA2y 2y GKS {§
t NEOSRdzNI £ {GFGdza 2F £AO0GAY |G GKS t NBme¢eNREFE {GF3S 2
FOO2NRAY3I G2 ! NI® cmoto 2F GKS (Al (Q@AYSTA yiSKRS (132 66SNS Ij2d
O2yaARSNIGA2Yy o0& (GKS tNR&aSOdziAzy 2F (GKS 2LIRNIdzyAde
GKAOK 3IA@Sa (GKS O02YLISGSYyd / KFEYOSNI aGKS FdziK2NRGE G2 |
necess NBE. F2NJ 6KS RSGUSNNAYIFGAZ2Y 2F (GKS GNHziKéd LOARDI )
8| ubangaCase NoL / / mamk anmaMkncs WdzZRIYSyd 2y GKS +FLIWISEHta 27
CNRFE / KFEYOSNI LQa 5S0AaAizy 2y -04/6401/06-Y432 11tIHyNelOB, @ B;LI G A 2 Y
For the submission of evidence, the Chamber based its deaisiothe authority of the Trial Chamber to

request the presentation of all evidence necessary for determining the truth pursuant to Article 69(3). For the

rights to challenge the admissibility or relevance of evidence, the Chamber relied on its generad poder

Article 69(4) to declare evidence admissible or relevant and rule 91(3) under which the Chamber may
authorise, upon request, the legal representatives to question witnesses or produce docuights]{ 108

109.

%9 Abu GardaCase No. IG@R2/0502/09-mo0¢c 5SOAaA2y 2y GAOGAYAQ YRRt AGASE
Stage of the Case, 6 Oct. 2009,  LBbanga Judgment on the appeals of The Prosecutor and The Defence
FI3FrAyad ¢NRARFE / KFEYOSNI LQa 5SOAaMRY 2y +A00AYaAaQ tF NIAC
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This evidence can relate to the guwit innocence of the accusedlthough wtims do not have the

right to presentthis type ofevidence*®

Victim participants mayestify at trial, includingabout the role of
the accused in the crimes charged against tH&hThe appeals
chamberheld that i KA & 61 & &G3INRdzyRSR
authority to request evidence necessary for the determinatior

VICTIMS ANBVITNESSES

Victim participants may
A tyfstify (RSl iInduNmal

of about the role of the

the truth and is not per se inconsistent with the rights of the accused inthe crimes
FlharNIagoiNR thefné ¢

I 00dzaSR | yR GKS ®2yOoSLIi 27F |

S

\

f

A\~

=

When considering whetheractim participant shouldestify, the trial chamber must assess whether

the testimony:

Affects [the] victin® personal interests;
Is relevant tahe issues of the case;
Is necessary for the determination of the truth; and

= =4 =4 =

impartial trial*®®

Victim participants may lead incriminating evidence in the course otrihkeven if that evidence
was not disclosed to the accused before the trial betjait. is for the trial chamber to decide the

Whether the testimony would be consistent with the rights of the accused and a fair and

appropriate measures to be taken so that the acci®eidht to have adequate time and facilities for
preparing his defenc&’ The trial chamber therefore will order disclosure of the evidence with
enough advance notice that the defence can adequately prefare.

14.5.2.3.2. QUESTIONINGFPARTICIPATING VICSIMSNITNESSES

Witnesses who take the stand to testify should be questioned in arakntanner. According to one

trial chamber, K S NBa plesumpidion in favour of a neutral form of questioning, which may be
displaced in favour of a more closed form of questioning, along with the use of leading or

160

HH WIFYy® HAamn

Katanga et al. Case No. IG€L/04-01/07 OA 11, Judgment on the Appeal of Mr Katanga Against the
55S0AaAiA2y 2F ¢NAIf [/ KFYOSNI LL 2F

¢CNRAFfeZX wmc \WidngaJudimeninoh theyappealsofiThe Prosecutor and The Defence against Trial

/| K YOSNI LQa 5SOA&aA2Y 2y +A @G3AM,DD

L Art. 69(3).

162 Katanga et al. Judgment on the Appeal of Mr Katanga Against the Decision of Trial Chdarob&2lJan.
azRItAGASE

Hamn 9YGAGE SR a5S0OAaAzy 2y GKS
163 .
Ibid.
% bid. at 37.
1% bid.
186 pid. at 1 55.
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challenging questions, depending on tissues raised and the interests affecté® To depart from
neutral questioning, an oral request must be made to jingges:®®

14.5.2.3.3. ACCESS TO RECOROSRWDENCE

4 = Victimrepresentatives generally have access to public
filings during the prdrial phase. Access to confidential
filings may be allowed, depending on considerations of
factors including national securignd victim and witness

protection!®°

Victim<Yepresentatives generally
have access to public filings durin
the pretrial phase. Access to
confidential filings may be allowec

depending on considerations of _ _ _
factors including national security Trial Chamber | haseld that during the trial phase, a

and victim and witness protection presumption exist that victimLQrepresentatives would
\ J only have access to public filings. If confidential filings
were of material relevance to victirfersonal interests,
however, thecourt hasdetermined that it wouldgive consideration to providing access to relevant
victims, subject to any necessary protective measufes.

14.5.2.3.4. PARTICIPATION OF ANMMIOUS VICTIMS

Victims can participate anonymously during the {nial stage but, in the absence of exceptional
circumstancesare limited to accessing only public documents and attending only public heafings.
Anonymous victims may not add points of fact or evidence, nor question witnesses Balder
91(3)!"2

Due to safety concerns, some victims have been allowed to participate anonymauisihput their
identity being revealed tahe public or defencé” Therefore, in order to protect the rights of the
accused, these victims have only limited rights of partiogoa For example:

187) ubanga Case NoL / / T n m K -212Desision an the Manner of Questioning Witnesses by the Legal

Represetatives of Victims, 16 Sept. 2009, | Xatanga et al. Case NolCG01/04-01/07- 1788tENG, Case

No. Decision on the Modalities of Victim Participation at Trial, 22 Jan. 2010,  78.

%8 Katanga et al.at T 78.

169 Katanga et al.Decision on the Set of Procedural Rights Attached to Procedural Status of Victim at-the Pre

Trial Stage of the Case, 13 May 2008, 1 K&anga et al.Case NolCC01/0 401/07-579, Public Redacted
+SNBA2Y 2F GKS W5SOAaA2itipagoyf at th&Bret K | { LIIGA QS G RFy & KBE2 NJI
2008, 1 146.

Yolybangg 5S0AaA2y 2y GAOGAYEAQ LI NIAOALI GAZYS My WLY®D Hn
' Lubanga Case NoL / / T n M K -Aut2tENy Reqision on the Arrangements for Participation of Victims

a/0001/06, a/@02/06 and a/0003/06 at the Confirmation Hearing, 22 Sept. 2006, p. 6.

"Katanga et al..Case NoL/ / mamMk AnmAMKATRNTNE 58S0AaAz2y 2y GKS {8
t N2POSRdzNI £ {GFddza 2F 2AO0GAY G GKS t MbibangdDedisonopd IS 27
the Arrangements for Participation of Victims a/0001/06, a/0002/06 am@0®@3/06 at the Confirmation

Hearing, p. 8.

% | ubanga Decision on the Arrangements for Participation of Victims a/0001/06, a/0002/06 and a/0003/06

at the Confirmation HearingThomas Lubanga Dyilo, Case Nd. / 1 n m K yjDeasimman Agplications for

Participation in Proceedings a/0004/06 to a/0009/06, a/0016/06, a/0063/06, a/0071/06 to a/0080/06 and

47



MoDULEL4 VICTIMS ANBVITNESSES

1 Legal representatives of anonymous victims may give opening and closing arguments and
written submissions!*

1 However, the legal representatives must seek the permission of the court for other oral
interventions:”

f  The anonymous victims mayly access public documents in the proceeditis.

Victim participants who are not anonymous to the defendant, but whose identity is withheld from
the public, may have different modalities of participation. For example:

1 Nonanonymous victims have the right access the case record kept by the Registry,
including evidence filed by the parties, both before and during the confirmation hearings.

1 These victim participants have the right to make submissions on all issues relating to the
admissibility or probatie value of evidence submitted by the pagifor the confirmation
hearing.

1 They enjoy the right to examine the evidence submitted by the parties

1 These victim participants can examindneisses (with some limitations).

They enjoy the right to make oral dmwritten submissions to the court on any matter except those
prohibited by the Rome Statute and RPE.

During the trial stage, anonymous victims may participate, but Trial Chambénd irubangacase
AYRAOFGSR GKIFG AG g Afse cirauinSandizi dng theapbtential pefidicdztot & (0 K
GKS LI NIGASE YR 20KSNJ LI NIAOALIYyGaAéE Ay 2NRSNJI G2
the victim@identity can sufficiently mitigate the prejudiée®

The greater the extent of participatiom proceedings, the more likely it will be that the victim or
witness will need to identify himse'f?

While Trial Chamber Il the Katanga et alcaseallowed for the participation of victims who wish to
remain anonymous to the defence, suditimswould not be allowed to testify*°

a/0105/06, Oct. 20, 20068<atanga et al. Case No. IG@1/04-01/07, Decision on the Set of Procedural Rights
Attached to Procedural Status of Victim at theeTrial Stage of the Case, May 13, 2008,  184.

" |CC RPE, Rule 89(1).

% |CC RPE, Rule 91(3)(a).

7% | ubanga Decision on the Arrangements for Participation of Victims a/0001/06, a/0002/06 and a/0003/06
at the Confirmation Hearing

1 Katanga et al. CaseNo. IC@1/04-01/07, Decision on the Set of Procedural Rights Attached to Procedural
Status of Victim at the P¥€rial Stage of the Case, May 13, 2008, 1 1232.

Ylubangg 550AaA2y 2y +A0GAYEAQ tFNIAOALIGAZYSES ) MomM®
" see, e.gipid.

¥ Katangaetal.CaseNoL / / TAMK AN TAMKATIMTYYynid9bDs 580AaA2y 2y (K
CNAL X HH WIHYD HAMANZ 33} ¢dHTHPO P
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14.5.2.4. LEGAL RPRESENTATIGNR VICTIM PARTIONHS

Rule90(1) of the RPE provides that victims may choose a legal representative, as long as that person
hasten years of relevant experience as a criminal lawyer, judge or proseantbis fluent in English
or French®

Where victims are unable to pay for their lawyer, the court may be able to provide some financial
assistancé® Where the interests of justice so require, the court may also appoiitémsegal
representative. Mines under 18yearsof age are automatically considered indigent and therefore
eligible for legal assistance.

\

When there are many victims participating in a ce;f,

the chamber may recommend that the victims choose  \When there are many victims
a common legal representatiy®or may requestthe participating in a case, the chambel
Registrar to choose one or more legal mayecommend thatthe victims
representatives® The distinct interests of the victim§ choose a common legal representati
must be represented and conflicts of interest betweenor may request the Registrar to choo
the victims must be avoidetf’ one or more legal representatives.

\. J

The Registnplaysa central role in facilitating victim
participation and representation through the VictirRarticipation and Reparations Secti@vViPR8
and theOffice of Public Council for VictintOPC¥).

The VPRS plays the following roles, amongst others, in helping facilitate victim participation:

9 Administering the victim@pplications for participation;

| Assisting victims in finding legal representati&hincluding by referring them to the list of
approved counsef®®

1 Notifying victim participants of court decisions that may be important to the vi€@ms
interests®”: and

1 Facilitating the participation of vichs of sexual violence in all stages of the proceedings
through gendersensitive measure%?

81 |CC RPE, Rule 90(1).

%2 |bid. at Rule 90(5)See alsdregulations of the Registry, International Criminal Court, Clsd CEBD/03
01-06Rev.1, Sept. 25, 2008vailable athttp://www.icc-cpi.int/library/about/officialjournal/ICEBD_0301-06-
Revl English.pdlaccessed he 11, 2008), reg. 113(1) ("Regulations of the Registry"), stating that for the
purpose of participation in the proceedings, the Registry has a duty to inform victims that they may apply for
legal assistance paid by the court.

%|CC RPE, Rules 90(Z}).

'8 |bid. at Rule 90(4).

'8 |bid. at Rule 16(1)(b).

'*1bid. at Rule 90(2).

¥71CC RPE, Rule 16(1)(d).

'8 |bid.at Rule 16(1)(d).
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The OPCV was created to provide support and assistance to victims and their legal representatives.
This includes legal research and advice, and appearing beforeoti on specific issué§? The

OPCV may be appointed by tleurt to provide free representation to victims or groups of
victims*° The OPCV can provide such support to victims who have only applied for participation, but
who do not yet have representatiofi*

%9 |cC Court Regulations, Reg. 81(4).

%9 |nternational Criminal CourCourt Regulations, Reg. 80(2); Hréal Chamber Il appointed Office of Public

/| 2dzyaSt FT2NJ +AOQOGAYaA o6aht/ +£€0 aar¥F a €S3Ff NBLNBaSy
See Situation in Uganda Case No. IG@2/04, Decision on legal peesentation of Victims a/0090/06,

a/0098/06, a/0101/06, a/0112/06, a/0118/06, a/0119/06, and a/0122/06, 15 Feh. 2008.

*! DRCSituation Case No. IGE@1/04, Decision on the Requests of the Legal Representative of Applicants on
application process for victitnQ LI NI AOA LI GA2Yy FyR € S3F{ -nhb LINBMWS Yy (! ddFRe
Hant 5SO0AaAizy 2y GKS wSljdzSad 2F GKS [S3IlFt wSLINBaSyidal
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14.6.REGIONAL LAW AND JSPRRUDENCE

Notes to trainers:

U TheModule now shifts to focus on the national laws of Bi€Broatia and Serbia
However, it is not recommended to discuss the regional sections in isolation \
training this Module. For that reason, crosshould be made between the
international sectios and the main regional laws and developments. The sesetit
that follow provide a basis for more -thepth discussion about the national law
with practitioners who will be implementing them in their domestic courts.

U ThisModule deals with the laws applicable in BiH, Croatia and Serbia in sepi
sections so thaparticipants from any of these countries need only focus on tf
jurisdiction. Where available, the most relevant jurisprudence has also been ¢
Participants should be encouraged to use their own cases to discuss the appli
of the laws and proagures being taught.

U In all three domestic jurisdictions, witness protection measures are available. T
measures and the support offered to victims are discussed in this part of
Module for each jurisdiction. Victim participation directly in the cnial
proceedings does not occur in the regional domestic jurisdictions in the same
that it applies before the ICC and ECCC. For example, before the courts ¢
victims are entitled to participate in the proceedings but only in respect of mat
that concern reparations and compensation, whereas in Croatia and Serbia, Vi
have more extensive rights of participation in the investigations and the
proceedings.

U The structure for the parts of thiModule that deal with each of the domesti
jurisdictions is therefore as follows:

o Victim and witness protection and support;
o Victim reparations and compensation; and
o0 Victim participation.

U Tip to trainers:One effective method to engagéhe participants is to ask them tc
analyse one of the most importardases that concerns victims and witnesses
their domestic jurisdiction. Some cases have been cited below, but others mz
raised by the participants themselves or provided by the trainers.
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14.7.BIH

14.7.1. VICTIM AND WITNESR®TECTION AND SUPPOR

Notes fortrainers:

U This section deals with éhprovisions under the laws of BiH that deal with victim a
witness protection. The different laws that apply before the Court of BiH and the e
levelcourts are discussed.

U To the extent that procedures regardirtge rights of the accused are relevant 1
witness protection, these procedures as applied are discussed in this section.

The relevant casess far as they are available, are also highlighted.

U Participants should be encouraged to assess whether sufficier@isures have beer
taken to protect withesses war crimes cases. In addition, participants should disc
whether the provisions that allow for compensation and reparatiprsvide adequate
justiceto the victims of war crimes. Participants can also bked to discuss whethe
the extent of victim participation in the proceedings is adequate to represent tl
personal interests. They may wish to discuss ways in which victim participation c
extended, without undermining the central role of the prosdon and the rights of the
accused.

14.7.1.1. RELEVANT PROVISI@OWSWITNESS PROTE®ITIO

The protection of withesses in proceedings conducted before The Court of BiH is regulated by the

BiH Law on the Protection of Witnessgs/ RSNJ ¢ KNB I i | yR zidlavdNhed £ S 2 A
t NEGSOUAZ2Y 2F 2AGySaasSasoo ' dha High IRépresemtaiive oY LJ2 & S F
Bosnia and Herzegovina in 2008ho considered that a legal framework allowing for witness
protection measures in a clearly regulated manner was ss@ey to guarantee:

the fair trial rights of accused under the European Convention on Human Rights

the appropriate outcome of trials where unlawful coercion is exerted against witnesses,
the safety of witnesses under threat; and

the wellbeing of witnesses who, as a result of the crime or otherwise, are under harmful
psychological pressuré®

= =4 =4 =

The Law was adopted by the Parliamentary Assembly of Bosnia and Herzegovina on 27 Jtitfe 2003,
and later amendeli® and corrected®® Article 91 of the BiH CPC providémt with respect to

%2 pecision of the High Representative, No. 102B8snia and Herzegovina, Official Gazette, No. 3/03

% |bid.at 7 11.
1% BiH Law on the Protection of Witnesses under Threat and Vulnerable Witn&ssesa and Herzegovina,
Official Gazette, No. 21/03.
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protected witnesses in proceedings before the Court of BiH, the provisions of the special law shall be
applied. Therefore, the BiH Law on the Protection of Witnesdex ispecialiso the BiH CPC.

In 2004, the BiH Witness Protectid®rogram Law was passéd.The purpose of thidaw is to
provide for efficient protection of withesses during and after criminal proceedings before the Court
of BiH, in order to enable witnesses to testify freely and op&fily.

In 2008,the Court of BiH adopd the Rulebook on Protection of Withessé&sThe purpose of the
rulebook is to provide adequate protection and care to withesses in the proceedings before the
Court of BiH, in accordance with the BiH CPC and the BiH Law on the Protection of Wifflesses.

Forthe BiH®@ntities and . NJXDOistict, the lawsapplicableto witness protection whichwere passed
in 2003 are the following

{ FBiH Law othe Protection of Witnesses under Threat and Vulnerable Witne€ges
RS Law othe Protection of Witnesses i@riminal Proceeding$?and
! BD Law otthe Protection of Witnesses under Threat and Vulnerable Witne€8es.

In addition to these laws, the BiH, FBiH, RS and BD Criminal Procedural Codes also contain provisions
on witnes<Pprotection 2

14.7.1.2. ICTY PROTECTIONPLEMENTED UNDER BAW

1% | aw on Amendments and Additions to the Biew on the Protection of Witnesses under Threat and

Vulnerable WitnessesBosnia and Herzegovina Official Gazette, No. 61/04.

1% Correction of the Law on Amendments and Additions to the BiH Law on the Protection of Witnesses under

Threat and Vulnerable \WWiesses, Bosnia and Herzegovina Official Gazel@esnia and Herzegovina Official

GazetteNo. 55/05.

7\itness Protection Program LaBosnia and Herzegovina Official Gazelite, 29/04.

8 1bid,, Art. 1.

1% Rulebook on Protection of Witnesses, Court of Basmd Herzegovina (BiH) General Assembly, 29 Sept.
2008,Available athttp://www.sudbih.gov.ba/files/docs/Pravilnik_o_zastiti_svjedoka.pdf.

2% pid., Art. 1.

* Federation of Bosnia and Herzegovina, Official Gazette, No. 36/03.

22 pepublika Srpska, Offici@hzette, No. 48/03.

B NB12 5AAGNAOGE hFFAOALE DITSGGSSE b2d mMnknod

2% Bosnia and Herzegovina Criminal Procedure Code, BiH Official Gazette No. 3/03, 32/03, 36/03, 26/04,

63/04, 13/05, 48/05, 46/06, 76/06, 29/07, 32/07, 53/07, 76/07, 15/08, 58/08, 12/09n1&/> dokndcdp o6 a. Al [
The BiH CPC contains many provisions regarding rights and obligations of the witnesses. Some of those rights
under the BiH CPC are dealt withéng, Arts. 83, 84, 86(4) and (6), 87, 89, 90, 91, 122, 217(1), 227(1)(e), 235,
262(3),267.See alsdhe corresponding provisions under 2003 Federation of Bosnia and Herzegovina Criminal

FYR t NPOSRdAzZNB / 2RS o604C. Al [/ t/ é0X unno wSLldzftA]l {NL]&®
S5Aa0NAROG / NAYAYLFE t NRPOSRA2NB /2RS 0664.5 [t/ €0
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Pursuant toRule75(F) of the ICTRPE  LIN2 G SOGA DS YSI adz2NBa 2NRSNBR
have effecmutatis mutandist y ' y& 203G KSNJ LINROSSRAy3Ia o06SF2NB

Inthe{ I @A 6the@iala
panel granted protective
measures to two witnesses
because those witnesses he
been granted protective
measures before the ICTY

4 "™\ Inthe{ I @dséthe trial panel noted this ICTY rule and granted

protective measures to two withesses because those witresse
had been granted protective measures before the 1&¥Yhe

Court of BiH gave the witnesses the same protective
measures”’

In accordance with the legal provisions of tBeH Law on the
Protection of Witnesseghe trial panel ithea S 2 e ak dase

granted protective measures to the majority of the witnesses at their request. The trial panel noted
that a majority of the witnesses had testified before the ICTY and the ICTY had previously ordered
protective measure$or those witnesse$® The trial panéheld that it was obliged to abide by those

protective measure$”

14.7.1.3. VICTIM AND WINESS PROTECTIOMSBMBERES

What follows is a discussion of the various measubesh under the BiH Law on the Protection of
Witnesses as well as the B#HPC, whicbhan be empyed in the proceedings to protect and support
victims andwitnesses, taking into account the rights of the accused.

*%|CTY RPE, Rule 75(F).

01 2dzNI 2F . Al =
part upheld on appeal).

7 |bid.

B 2dzNI 2F Al X
BCS)See alsd 2 dzNIi 2 F

a 2RROMNI78 IstdnktanEe Vertici, 8 July 2009, p. 9 (p. 8 BCS) (relevant

¢ St 21-¥ w@pB®) 13t nstan® Verdict, 30Magd, p. 82 (p. 31

. ALZ  aA il NGRREOK/EYS, dist lbstabed Verdictd2B Feb.12G08, p.b 2 ®

36 (p. 36 BCS) (relevant part upheld on appeal).

23 § 2 letal dstinst., p. 32 (p.

31 BCSge alscCourt of BiHGojko Jankow, Case No. -XR05/161, 1st

Instance Verdict, 16 Feb. 2007, p-1g (p. 17 BCS).
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14.7.1.3.1. TESTIMONY BY USINECHNICAL MEANS FORANSFERRING IMAGEDAN
SOUND

Article 9of the BiH Law on the Protection of Witnesses reads:

Article 9 of the BiH Law on the Protection of Witnesses

When determining whethetthere are justified reasons for examining a witness usin
technical means for transferring image and sound in such manner as to permit the par

and the defence attorney task questions although not in the same room as the witnes:
the need to provide for the protection of witnesses under threat and vulnerable witness:
shall also be taken into accou’®

In the Palija case the prosecutor requested additional protectivaeasures for Witness .Alhe
witness, a victim of rape, would ndétave beenable to give her testimony in the presence of the
accusedor other persons in the courtroomThis washecause of the trauma she suffered, and
because she did not want her family others learn about whahad happened to hef® The
prosecutor proposed that theourt exclude the public during her examination and that she testify
from a separate room via viddimk*** The defence did not object to the exclusion of the public. The
defencedid, however, object to the witness testifying from a separate room, arguing that if she told
the truth, the witness would be able to bear the presence of the accused in the same*foom.

The panel granted the prosecuti®@motion, holding that the pseudgm the court had previously
granted to the witness was natufficientto protect her personal integrity:> The panel, considering
Article 86(6) of the BiH CPtand Article 9 of the BiHaw on the Protection of Witnesses, also found
that testifying from another room was an entirely acceptable manner of conducting this winess

testimony?*®

19 Jadranko Palija, Case NoKRR06/290, 1st Instance Verdict, 28 Nov. 2007, p. 16 (p. 16 BCS) (relevant part

upheld on appeal).

2 pid.

2 pid.

2 pid.

MAatycoécd 2F GKS /t/ Al NBIRAaY aDAGSY 38y LIKe&aAOlf
witness may be examined using technical means for transferring image and sound in such manner as to permit

the parties and the defence attorney to ask gtiens although not in the same room as the witness. An expert
LISNB2Y YIFEé& 6S aaAadySR F2NJ 0KS LdzNLIR2 &S 2F (GKS SEIl YAYL
Z5palijg 1stinst., p. 16 (p. 16 BCS) (relevant part upheld on appeal).
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The panel held thathere was the technical capacity for thig” N
and that it would belessagonizing ad lesstraumatic for
the witness?*® The panel believed that testifying from testifying from another room
another room both completely achieved the purpose of |, .. completely achieved the
protecting the witness (in this case an injured party) Td purpose of protecting the
respected the right of the accused to question tho € vitness and respected the rigt
testifying agaist him?’ The panel noted that this was the ¢ o accused to question tho:
only witness granted such measures, which indicated the testifying against him.
critical approach the panel had taken in deciding such J
issues. However, the panel noted, the application of these

protective measures was absolutely necegsaue to the severe trauma the witness still suffef&.

The panel believed that

In the WI y | Gofidcdse the trial panel allowedh witness to be heard throughideco-link from a

court in Denmark, where the witness would be accompanied by the appointed legal adviser and
other staff from the Danish couft’ The decision was based on the fact that the witness was not
testifying about the guilt or actions of the accused, but to rebut the statement of a defence
witness?® The panel also considered the subjenatter of the testimony and the fact that the
prosecuor did not find this subjectnatter critical for the charge against the accused. The panel
therefore held that summoning the witness to testify directly in the courtroom would, apart from
the high costs of appearance before the panel, represent additimistreatment of the witnes$*

The panel decided to conduct the examination via vitiek pursuant to Article 86(6) BiH CPC in

conjunction with Article 9 of the BiH Law on the Protection of Witne&Zes.

216

217Ibid.at p. 17 (p. 16 BCS) (relevant part upheld on appeal
Ibid.

18 |hid.

Do WI, ¢stidsg p. @8 (p. 28 BCS).

229 |hid.

221 |bid.

%22 |hid pp. 2829 (p. 28 BCS).
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14.7.1.3.2. REMOVAL OF THE ACEDS

Article 10of the BiH Law othe Protection of Witnesses reads:

Article 10 of the BiH Law on the Protection of Witnesses

(1) Where there is a justified fear that the presence of the accused will affect the abil
of the witness to testify fully and correctly, the Court maither ex officio or upon the
motion of the parties or the defence attorney, and after hearing the other party and th
defence attorney, order that the accused be removed from the courtroom.

(2) If removed from the courtroom the accused shall be enabledfallow the
testimony through technical means for transferring image and sound, or the testimol

shall be recorded and presented to the accused.

(3) The defence attorney shall be present at the hearing. After the testimony has be
presented to the accusl but before the witness is released, the defence attorney an
the accused shall have the opportunity to consult.

(4) A decision pursuant to paragraph 1 of this Article is subject to appeal by the part
and the defence attorney. The Panel of the ApgtellDivision shall consider the appeal
within 72 hours following the day the appeal is received.

f \ In the WI y | Z5@jRodcase the prosecution
If the public is excluded and the | requested that two witnesses testify using a voice
accused is removed from the transfer, with the image only visible to the trial panel
courtroom during testimony while | via videalink. The defence objected, arguing that the
the accused is still able to hear tF | only reason the witnesses refused to confront the
testimony, tke accuse@right to accused was because thewere not testifyng
examine witnesses testifying truthfully.” Based on Article 10 of thBiH Law on
against himis still respectedlhe the Protection of Witnesses, thigial panel held that
accuse@ opportunity to prepare the public would be excluded and the accused
his defence is regarded as havin | removed from the courtroomduring testimony?**
not beenreduce or violated. However, the accused would be able to hear the
k -) testimony so that he could consult with hilefence

223 |hid. at pp.26-27 (pp. 2627 BCS).
24 bid. at pp.26-27 (pp. 2627 BCS¥ee alstelow, under 14.7.1.3.8. Exclusion of the public.
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counsel regarding crossamination’”®> The panel concluded that this method
would respect the right of the accused to examine witnesssifigng against him,
and that being unable to see the witnesses and only hear their testimony did not
reduce the accuse® opportunity to prepare his defence or violate his righfs.

14.7.1.3.3. EXCEPTIONOTHE DIRECT PRESENIWNTOF EVIDENBKF A WITNESS

Article 11of the BiH Law on the Protection of Witnessesds:

Article 11 of the BiH Law on the Protection of Witnesses

When determining whether the records on testimony given during the investigative pha
may be read or used as evidence at the main trial, @oirt shall also take into account

the need to provide for the protection of a witness under threat who would expos
himself or his family to great personal danger and the protection of a vulnerable witne
who would expose himself to significant emotidigstress by appearing at the main trial.

r 2

An exception from the direct
presentation of evidence wa:
justifiablefor vulnerable
witnesses, such as victims wil
had serious mental and
emotional problems as a rest
of their traumatic experiences

\. /

%5 |bid. at p. 28 (p. 27 BCS).
2% |bid.

The trial panel inthe a S 2 e @l Gaseheld thatan exception
from the direct presentation of evidence was justifialfier
vulnerable witnesses, such as victims who had serious mental
and emotional problems as a result of their traumatic
experiences®’ The trial panel found that such witnesses would
be exposed to significant emotional distress by testifying at the
main trial,and that accepting admission of their depositioms i
lieu of oral testimony was justified under Article 273(2) of the
BiH CPC and Article 11 of ti#H Law on the Protection of
Witnesses?®

213 § 2 lelah, dst inst., p. 34 (p. 33 BCS).

228 |hid.
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14.7.1.3.4. LIMITATION OF THEGRIT OF AN ACCUSEMDAINS DEFENCE ATTBRNO
INSPECT FILES ANCCD®IENTATION

Article 120of the BiH Law on the Protection of Witnesses reads:

Article 12 of the BiH Law on the Protection of Withesses

(1) In exceptional circumstances, if revealing some or all of the personal details ¢
witness or other details would contribute identifying a witness, and would seriously
endanger the witness under threat, the preliminary proceedings just may, upon tt
motion of the Prosecutor, decide that some or all of the personal details of a witne
may continue to be kept confidential aftére indictment is issued.

(2) The prosecutor shall immediately notify the accused and his defence attorney
the submission of the motion referred to in paragraph 1 of this Article.

(3) If possible, the preliminary proceedings judge shalir the accusg and his
defence attorney prior to issuing the decision referred to in paragraph 1 of this Articl
The decision of the preliminary proceedings judge must be issued within 72 ho
following the day the motion is received.

(4) No appeal shall be permisi against the decision referred to in paragraph 1 of
this Article.

(5) If the preliminary proceedings judge was unable to hear the accused and
defence attorney prior to the decision referred to in paragraph 1 of this Article, th
Court shall heathem immediately upon receiving the indictment.

(6) The Court may revoke the decision referred to in paragraph 1 of this Article, eitt
ex officio or upon the motion of the accused or his defence attorney.

(7) Upon the motion of the Prosecutor, the Cbshall revoke the decision referred to
in paragraph 1 of this Article.

(8) The Court shall at all stages in the proceedings be mindful of the need to reles
as soon as possible, the information to which the decision referred to in paragrapt
of this Aticle pertains. Sufficient details shall be released for the defence to prepa
for examination of a witness. The information must be released at the latest when t|
witness testifies at the main trial.
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Inthe WI vy | Gojdcdse the court orderedthat the personal details of a number of witnesses be
kept confidentiaf? In these decisions, theourt ordered the prosecutd® office to be mindful of its
disclosure obligation under Article 12(8) of tiH Law on the Protection of WitnessésThe
defernce was informed of the identity of all the relevant witnesses, except for one witfrazess

J) at least 30 days before the testimony of those witnesses at main‘itaihe defence was also
informed about the identity of withess J, although within a kboperiod ofnoticet 15 days before
the witnes€testimony at the main triat>> The trial panel concluded that the defence had been
informed about the identity of the witnesses, as well as about the protective meaétires.

14.7.1.3.5. ADDITIONAL MEASURES PROVIDE FORHE NOMNDISCLOSURE OF THE
IDENTITY OF THE WEBS$

Article 13of the BiH Law on the Protection of Witnesses reads:

Article 13 of the BiH Law on the Protection of Witnesses

(1) In exceptional circumstances, where there is a justified fear that if swra# of the
personal details of the witness are released it would seriously endanger the perso
security of a witness or his family, and the danger would persist after the testimony
given, the Court may, either ex officio or upon the motion of tlaties or the defence
attorney, decide that the personal details of the witness shall remain confidential f
such period as may be determined to be necessary, but in any event not exceec
thirty years, following upon the day the decision became final.

(2) The Court may, after hearing the parties and the defence attowheside that the
identity of the witness is not disclosed by allowing the witness to testify behind a scre
or utilizing electronic distortion of the voice of the witness or the imafghe witness,

or both the image and the voice, by using technical means for transferring image ¢
sound.

(3) The Court may, at any time, revoke the decision from paragraph 1 of this Artic
either ex officio or upon the motion of the parties or the dete attorney.

Do WI, ¢stidsd p.d8 (pp. 118 BCS).
230 14
Ibid.
2 |bid.
232 |hid.
2% |bid.
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Inthe a A (i Nd&g8 Atdhe request of defence counsel, the trial panel granted protective measures
to a number of defence witnessé¥.The measures included:

9 The use of pseudonyms;

Protection of the personal details of the witnesses;

1 Testifying from a separate room utilizing electronic distortion of the voice of the witness or
the image of the witness (or both the image and the voitepugh technical means for
transferring image and sound; and

1 A prohibition on the publication or bemlcasting of photographs or video recordings of the
image of the witnesses in electronic, priot other media or in any other way, without the
prior approval of the Court of Biff

=

The panel ordered these measures as a less restrictive alternative togclbe proceedings to the
public in accordance with Articles 4 and 13(2) of Biel Law on the Protection of Witnesses
conjunction with Article 235 of the BiH CBE.

In the same casehe trial panel granted protective measures to two witnesses pursuant to Article
13 of theBiH Law on the Protection of Withessd$e panebteclared that information concerning
their identity mustbe kept confidential and ordered that they testify frons@parate room through
7~ ™\ videolink?’ The panel found that the fact that these
Thefact that these \ithesses were witnesses were the sole survivors of the relevant event
the sole survivors of the relevant | and were afraid of the possible consequences of their
event and were afraid of the possit |  Participation in the proceedings were extraordinary
consequences of their participation |~ circumstances thatvarranted such protective measures.
the proceedings were extraordinar |~ The trial panel further noted that the defence counsel for
circumstances that warranted sucll  all of the accusedhad waived their right to have the
protective measures. personal details of these witnesses disclosed to them at
\ ) the main trial hearing®

B 2dzNI 2F . AL St S GKROBI241) TstNdBtENEesVEIdidt, 1258008, §.167-(p. 204 BCS)
(upheld on appeal).

% |bid. at p. 167 (pp. 20205 BCS).

% pid.at p. 167 (p. 205 BCS).

%7 |bid. at p. 167 (p. 204 BCS).

2% |bid.
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In the Ljubinac case the trial panel noted that ~
althoughfour witnesses were given pseudonymsjas
protective measures during preliminary proceedings,
the trial panel was to decide the manner in which
these witnesses would be examin&d. The
prosecution, pursuant to Articles 9 and 13 of the . . .
. i the manner in which these witnesses

Law on the Protection of Witnesses, requested that .

o . would be examined
the examination of these witnesses be conduc y
from another room via videdink, as they were vulnerable witnesses who &ill the consequences
of the events about which they testifi¢d’

The trial panel noted that although four
witnesses were given pseudonyms as

protective measuresuting preliminary

"_Proceedingsthe trial panel was to decide

The panel considered the accugdight to a publihiearing and right to examine the witnesses who
testify against him. Pursuant to Article 13(2) of the BiH Law on the Protection of Witnesses, the
panel proposed thain addition to the pseudonymshe witnesses testify from behind a screen. The
panel opinedthat this would prevent the public from seeing their im&d€The parties and defence
counsel agreed to thi&?

Prior to the testimony of one of the witnesses, the panel receivetice from the Witness Support
Section about the emotional disturbances suffered by the witness and swgbést another
meeting with the accused could provoke additional trauma. The prosecutor requested that the
witness testify in the presence of the counsélthe accused, but that the accused be removed from

a courtroom, or, if technically feasible, that the accused be kept in the courtroom in a position from
which he could not see the witned.The panel decided that the accused would be kept in the
courtroom, but would be seated so that the screen covering the witness from the public would also
block the accusettom the witness?* The panel also granted additional time to the accused and his
defence counsel for consultation on cressamination of the witess, given the distance of the
accuse@® seat from his counsel during the witngssstimony>*°

ijZCourt of BiH, Radisav Ljubinac, Case N¢6RB5/154, 1st Instance Verdict, 8 March 2007, p(f413 BCS).
Ibid.

! |bid.

2 |bid.

22 |bid.

> |bid.

*|bid.
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r B

The trial panel also granted witnesses t
protective measure of testifying from
behind a screen that shield the witnes
from the public but would allow for the
witness to be seen by the parties, the
defence counsel and the trial pan€he
panel had found that this would provid
the witnesses a feeling of security an
put them in a position to testify freely ii

relation to the accused.

ICLS

In the WI vy | &dka éase the trial panel also
granted witnesses the protective measure of
testifying from behind a screen that shieldi the
witness from thepublic but would allow for the
withess to be seen by the parties, the defence
counsel and the trial panét® The panel had found
that this would provide the witnesses a feeling of
security and put them in a position to testify freely
in relation to the accsed?"’

In the same casethe trial panel also found that
there was a justified fear that the disclosure of
some or all of the personal details of the witness

would seriously endanger the personal security of the witnesses or their families, even after they
gave their testimony before theourt.?*® The trial panel considered the efforts made to ensure that
the protected witnesses appeared before the panel, and particularly the fact that each time the
witnesses testifiedthey were exposed to a new trauma and returneddioccumstanceghey had

tried to escapé® Thus, the trial panel decided that the personal detaif the witheses must
remain confidential for 15 years after the final verdict was rendéréd.

14.7.1.3.6.

WITNESBEROTECTIONEARING

In exceptional circumstances, where there is a manif

risk to the personal security of a witness or the family
re

of the witness, and the risk is so severe that there
reasons to believe that the risk is unlikely to
mitigated after the testimow is given, or is likely to b
aggravated by the testimony, theourt may conduct a
witness protection hearing in accordance with Article

15to 23 of the BiH Law on the Protection of Witnesseas

Following the motion of a par§* the court will
determine wrether such a hearing is justifi&d based

its determination on the facts presented in the motiaon

and the documentation beforéhe court The decision
of the court is subject to appedf® The hearing is
conducted in accordance with Article 19 of thev:

D W, ¢stidse p.d8 (p. 18 BCS).

7 bid.

28 |bid.

9 |bid. at pp. 1819 (p. 18 BCS).

9 bid. at p. 19 (p. 18 BCS).

#1BjH Law on the Protection of Witnesses, Art. 15.
%2pid,, Art. 16.

23 pid,, Art. 17.
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In accordance with Article 1ih
exceptional circumstances, where
there is a manifest risk to the persor
security of a witneser the family of
the witness, and the risk is so seve
Sthat there are reasons to believe thi
the risk is unlikely to be mitigated
after the testimony is given, or is like
to be aggravated by the testimony,
the court may conduct a withess
protection haring.
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1 A witness protection hearing is conducted by tbeurt in accordance with the provisions of
the Criminal Procedure Code of Boshia and Herzegovina on the hearing of witnesses, unless
otherwise stipulated by this Law.

9 The witness shall be informed that
0 He will be heard as a protected witness;

o His identity shall not be revealed to any person other tila® membersof the court and
the minutetaker of thecourt;

o If designated as a protected witnedse shall not appear in person before theurt at
any haring other than the witness protection hearing; and

0 He cannot be compelled to answer questiotigt would indicate his identity or the
identity of the members of his family.

9 Thecourtshall hear a witness in detail on the circumstances.

The record ofthe hearing isconfidential, and according tdrticle 20 of theBiH Law on the
Protection of Witnesses

1 The record of the witness protection hearing shall not contain information relating to the
identity of the protected witness.
1 The record shall employ aspudonym for the witness, as determined by tbeurt, which
shall be used during the criminal proceedings and in the decisions abtire
1 The members of theourt and the minute taker of theourt shall sign the record of the
witness protection hearing
9 Thecourtshall ensure the confidentiality of the record by
0 keeping the record separate from all other documentation of the criminal case in a
secure place;
0 returning the record to the secure place after its use at the appropriate hearing in the
criminal procedure and when the decision has become final; and
o providing for longterm archiving of the record in a manner that limits access to the
document only tothe President of the Criminal Division for such period as may be
determined to be necessary, but in any event not exceeding thirty years, following upon
the day the decision became final.

The e of the protected witne€3t&stimony is governed by Articil of thelaw:

1 At the main trial of the criminal case, tleurt shall have the testimony of the protected
witness read out loud from the record of the witness protection hearing.

1 Thecourtshall not need the agreement of the parties in the case to lihedestimony read
out loud.

1 With the consent of theprosecutorand the accused and his defence attorney, the judge or
the panelmay waive the reading of the testimony out loud.

1 The witness may not be called to give testimony other than the testimony at the witness
protection hearingas prescribed under Article 19 paragraph 2 (c) of this Law

Article 22 of theBiH Law on the Protection of Witnesg@svides as follows
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1 Thecourt may, either ex officio or upon the motion of th@rosecutoror of the accused or
his defence attorney, decide that the protected witness be heard on additional questions:
o to clarify previously given testimony; or
o relating to information that was not coved by the previously given testimony and

which ismaterial to the case.

1 Thecourt shall conduct such additional witness protection hearing, in the manner provided
for in Article 18¢ 20 ofthe BiH Law on the Protection of Witnesses is necessary fohe
full and proper establishment of facts. The questions and the answers are recorded and read
out in the manner provided for in Article 21 thfe law.

In accordance with Article 23 of the Latlie court shall not base a conviction either solely or to a
decisive extent on evidence provided according to Articles 114¢hmrough 22 of this law.

( \ In the Lelekcase the trial panel found that there were valid
reasons for granting a prosecution motion that a witr@ss
identity be withheld from the accused, his counsel and the
public?®* The panel noted that th&iH Law on the Protection of
Witnessesand Article 91 of the CPC Bitprovided that under
certain extreme circumstances, a witn@sddentity may be
withheld fromthe accused and his counsel and that the witness
may testify anonymousl§’® The panel explained that the
those questions can then k procedure for proyiding witnesaponymity is sgt out in Articlgs
. R 14 to 22 of the BiH Law on Witness Protection. These articles
read out in the main trial. ] ] i )
" J pr.owde that. the panel a&n pos.e questlgns to the witness in
private session, withhold the witneGslentity from the accused,
his lawyer and the public, and that the transcript of the answers to those questions can then be read
out in the main triafP®> This process would precludke prosecution and defence from questioning
the witness in direct or crossxaminationand from obsening the witnes€£dmanner while giving
testimony®®

The panel can pose
questions to the witness ir
private session, withhdlthe
witnesgldentity from the
accused, his lawyer and th
public, and that the
transcript of the answers tc

¢CKS GNRIFE LIySt KStR GKIFIG Ay 2NRSNJ (2 F2ftt2¢

il

cr0dzya il yOosSaé SEAZGSR yR GKIdG GGKSNB A& YFYATSAL

witnes<¥amily, and that the risk is so severe that there are justified reasons to believe that the risk
is unlikely to be mitigated after the testimony given, or is likely to be aggravated by the
G6SaitA¥2yeé¢ o

However, the panel considered that, although the prosecution request for anonymity was justified,
refusing the partie€access to directly question the witness during direct and eesssnination vas

B 2dNI 2F AL T ¢ YwRE2D2, IstSristdntesVertidt, 23Mayp 2D6B20:(p. 24 BCS).

PIUNI® v 2F GKS Al /t/ NBFRAY d2A0K NBaLISOG G2 LINRIG

provisions& (G KS &aLISOAlIf fl g aKltf oS I LILIASRE®
% elek,1st inst., at p. 20 (pp. 224 BCS).

*'|bid.,at p. 20 (p. 24 BCS).

#8pid.at p. 2621 (p. 24 BCS).

%9 |bid.at p. 21 (p. 24 BCS).
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not necessary to protect the witness. The panel, therefore, ordered that the wihdsstity be
withheld form the accused and his counsel, but that the witness testify and be subject to direct and
cross examination by the parties and counsel. In otdgorotecti K S ¢ ZrionyySity,&h@ panel
ordered that the witness testify from a separate room with image and voice distortion. In reasoning
this decision, the panel further noted that it was autfsad to provide such protection by virtue of
Articles13(2) andl4 o 22 of theBiH Law on the Protection of Witnessé%

In the t | dzy 2a@eitibe defence argued on appetiat the accuse@® right to a fair trial was

A2t GSR 0SSOl dzaS GKS GNARFf LI ySt KFER ySSRfSaafe
the defence from fully crosexamininga witness** The appellate panel concluded that this witness

was granted certain protective measuresrihg the trial, includingthe use of a pseudonym,

protection of personal data, and permission to testify with voice and image distdffiofihe

appellate panel held thatmplying the above mentioned measures did not constitute granting the
gAGYySaad ROINEIYSAES adl ddza Ay G(BH&EwON $heE Protestioriodt S&a ™
Witnesses As the witness personally attended the main trial, testified directly and in front of the

panel and was crossxamined by the defence counsel, the appellate parencluded thatthe

defence argument on this issue was groundf&3s.

14.7.1.3.7. RELIANCE ON EVIDENEEANONYMOUS WITNESS

In the Lelekcase the prosecution appealethe trial pane@ conclusion that no judgnent may be
based exclusively or decisively on teeidence gathered pursuant to Articles 11 ortb22 of the
BiH Law on the Protection of Withess&&The appellate panel dismissed this argum&nit.

The appellate panel explained that given the fact that the defence did not know the identity of the
witness, it was irrelevant whether the protective measures under Articlesal22 of theBiH Law on

the Protection of Witnesseshould have been applied® The appellate panel continued that since
the Article 12(8) disclosure requirement had not been satisfieid, tase was dealing with more than

the protective measures envisaged in Articlas 83%°’ of this law*®®

2% pid.

®ly2dNI 2F . Al S 5 NI 3KRE5816, 2rid trsfahdd Adick, 27/0kt.2806, Ip.2 ¢p. 2 BCS).

2 |hid.at p. 4 (p. 4 BCS).

2% pid.

B 2dzNI 2F . AL T ¢ Ywee2p2, Indihstice VetdictAlS Jab. 2009, § 104.

% |bid. at 1 106¢ The Trial Panel in this case applied the procedure set out inlésrtic422 in conjunction

with Article 13 and on basis of Article 4 of the Law on the Protection of Witnesses, witholding the identity of
the witness from the accused, his counsel and the public, but allowing examination in chief and cross
examination of tle witness by placing the witness in a different room with a distorted audio and Jidled®o

the courtroom;Seel elek 1st inst., p. 20 (p. 234 BCS).

%) elek 2nd inst., T 106.

267 Except Art. 11.

%8 elek 2nd inst., T 107.
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Thus, the appellate panel concludduhat \
regardless of the protective measutes
granted to the witness, the defence did
not know the identity of the witess an

SO

al
procedural effect as the measur
applied Articles 140 22, the panel held

inc

conviction exclusively or to a decislve
extent on the evidence gathere& )
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Regardless of the protective measures granted to
witness, the defence did not know the identity of tt
. . witness and so therefore the witness was in fact
therefore the witness was in fact . o _ L
yayevadaéo ckaa| 31 FE VNN £E0G 8 K8 5 P VES
effect as the measures applied Articlesci2R, the

panel held, including the impossibility of basing ¢
conviction exclusively or to a decisive extent on tl
evidence gathered pursuant to the quoted article:

D

luding the impossibility of basingj a

pursuant to the quoted article¥?

The appellate panel noted that the ali panel had

f \ provided sufficient rationalefor its decision, in the
In balancing the effects of context of guaranteeing a minimum right to the
anonymity with the right to cross defence to examine the prosecution witness as
examination, if the decisionwas U { - required under Article 6(3) of the ECHER.The
be based on evidence from a appellate panel noted that part of this right involved
witnes€ir 02 RS OA &/} haying the necessary information about the witn@ss
being given the opportunity to identity.?”* The appellate panel added that in balancing
observe that witess during direct | he effects of anonymity with the right to cross
and crossexamination or the examination, the trial panel had consigel that if the
possibility of confrontation would §  gecision was to be based on evidence from a witness
violate the accused fair trial rights. G2 + RSOA&AQGS SEGSyiGés y2i
\ ) to observe that witness during direct and cress

examination or the possibility of confrontation would violate the acc@&éddir trial rights*’? The

ap

pellate panel concluded:

It was exactly for these reasons that the Trial Panel rightly limited the role of the
testimony of the protected witness by attacly it the importance of corroborating
SOARSYOS wX6 LJzNEdzZ yd G2 ! NI® wo 2F (KS
assessment the Trial Panel properly noted that where there is no other decisive
Prosecution evidence that could be corroborated by dibesny of an anonymous

witness, it is to be concluded that the prosecution failed to prove beyond a

269
270

Ibid.

Ibid.at § 108¢ inter aliathoroughly analy
BiH Law on the Protection of Witnesses
RightsArt. 6(1) on fair trial and Art. (3)(d));

sing and invoking the relevant provisions of: CPC BiH (Art. 91); the
(Art. 4, Art. 13(2), ArR214Art. 23);European Court of Human
Inteational Covenant on Civil and Political Rights (ICCPR), Art. 14;

the interpretation of the UN Human Rights Committee in the document UN CCPR/C/79Add.75 of 9 April 1997,

11 21 and 40European Court of Human Rightsilgements irkKostovski v. The Netherkds ECHR 201-1989,
20 Nov. 1989pPoorson v. The Netherlan@@6 March 1996) an¥an Mecheleni et al. v. The Netherlar{@8
April 1997).

211 elek 2nd inst., T 109.

"2 |bid. at 1 110¢ referring toVan Mecheleni et al. v. The Netherlarf@3 April 1997).
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reasonable doubt the allegations in Count 1 of the Indictment, and therefore the
Accused was cleared of these chargés.

14.7.1.3.8. EXCLUSION OF THE BGB

Article 2350f the BiH CPC reads:

Article 235 of the BiH Criminal Procedure Code

From the opening to the end of the main trial, the judge or the Panel of judges may
any time, ex officio or on motion of the parties and the defence attorney, but always aft
hearing the parties and the defence attorney, exclude the public for theeenigin trial

or a part of it if that is in the interest of national security, or if it is necessary to preserve
national, military, official or important business secret, if it is to protect the public peac
and order, to preserve morality in the dematic society, to protect the personal and

intimate life of the accused or the injured party or to protect the interest of a minor or
witness?

Article 2370of the BiH CPC reads:

Article 237 of the BiH Criminal Procedure Code

(1) The judge or th€anel of judges shall issue a decision on exclusion of the public. 1
decision in question must be explained and publicly annourced.

(2) The decision on exclusion of the public may be contested only in the appeal against
verdict.

In the KurtovDd case the trial panel held that Article 235 of the BiH CPC provided for the protection
of information from the intimate and personal life of injured parties, and that any public disclosure
of this information would seriously harm their privacy interéSfsThe panel was particularly
mindful of the nature of the offencagainst thevictims and the trauma they continued to suffer.

¢KS LI ySt O2yOf dzZRSR (KIFKG RS&aLIAGS YSIFadaNBa LINRGSC

23| elek 2nd inst., T 111.
2y dzNJi Bstdnstd (X 13 (pp. 123 BCS).
275 pid.
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a risk of disclosing their idéties, and thus endanger theirs and their far@lyntimate and personal
t A¥S¢ o

r N\ In the Stankowd case the appellate panel upheld the trial parg|

decision to exclude the public from the main trial in order to
protect the personal and intimate life dghe injured party and
the morality and the interest of the witnessé¥.The appellate
panel held that the trial panef@ reasoning included important
reasons supporting the decision to exclude the puylficludng
the fact that the witnesses testified about having survived
extremely difficult and humiliating circumstances, and the
accuse@ threat that he would divulge their identitie€®

The panel closed the trial
from the public during certail
points of testimony when the

identity of the witnesses

could have been divulged,
such as when a witness wa
being asked questions of &
personal nature or
concerning a particular even

The trial panel irthe Mejakio et al. casealsoapplied Article 235

of the BH CPC for the purpose of witness protection. The panel
closed the trial fromthe public during certain partef the testimony when the identity of the
witnesses cuold have been divulged, such as when a witness was being asked questions of a
personal nature orconcerning a particular eveAf’ The trial panel added that this protective
measure was necessary onlytire rare instance thaspecific matters in theitestimony ©uld have
clearly revealed their identitie€°

The trial panel in this cadeeld that:

Reviewing the balance between a witn@dght to the protection of private life and

the right of the general public to accurate and timely information, and noting that
the exclusion of the public was an exception to the rule of public nature of
proceeding, the Court deemed that the exclusion of the public would bring about
the desired goal as long as detrimental consequences for the witness could be
prevented, while public information would be made possible in another, more
acceptable way®*

In the Fustarcase the trial panel also found that when there was a possibility that responses to
specific questions could jeopase the confidentiality of witnesse3identities, the trial could be
closed to the publié®

Inthe 5 I Y 2 I Yragéidcase the trial panelordered that the public be excluded from a part of
the trial during which witnesses testified about the rape of one of the witnesses and other

% bid.

TGy 128ddhAtE (6 (p. 7 BCS).

8 |bid. at p.7 (pp. 78 BCS).

%3 § 2 lelal, bst inst., p. 32 (p. 31 BCS).

0 pid.at p. 32 (pp. 382 BCS).

*1|bid.at p.32 (p. 31 BCS$ee alsdl. { | @lstdnst., p. 10 (p. 9 BCS) (relevant part upheld on appeal).
B 2dzNI 2F . Al T 5 daCRO620@ELdx@riditt, 125 April 2088Sp. ® (B. & BGS) (final verdict).
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humiliating acts of which they were victirfi§.The panel based its decision on provisions in Article

235 of the BH CPCaboutthe protection of the personal and intimate life of the injured partf&s.

The panel considered that the testimony on delicate and sensitive issues created a risk for the
private and personal life of the victim witnesses and that this justifie holding?® The panel also

Yy20SR GKFIG GKSAN SadtGdAayzye |yR FFFSOG RSY2yaidN
physical consequences of their victimization which would have been exacerbated by subjecting them

to public recitation of their dR S I ¢ ®

In theW!I y | Gojfidcase the prosecution requested the panel to hear two witnesses by use of the
technical devices for transferring the voice of the witnesses, with the wifiiesgie only visible to

the trial panel®’ The prosecution argued that the witnesses were vulnerable, were testifying for the
FANBG GAYST FyR GKIFG y202Reé GKIFIR 06SSy FFYAfAFNI
adzYY2y SR (2 G Saii% he prBdc@ioiBubriike8 thadtithe/itBesseSmental

state meant that the testimony would be extremely traum&fitThe defence objected, arguing that

the only reason for their refusal to confront the accused was because theyneeigoing to tell the

truth 2%

The trial panel held that th&itnesses would give evidence in the courtroom, but that the public
would be excluded and the accused would be taken to a different room to hear the testimony. The
panel granted the accused the opportunity to consult with his defence counsel for the pugfos
crossexamination?®® In this respect, the panel considerddter alia that:

\

1 Although a public hearing is an essential feature of
right to a fair trial, the panel, psuant to Article 235§  Ajthough a public hearing is ¢
AL/ t/ T KEAa GKS RA&ONBUARWY, lagire & BEQ RS GKS
the entire or part of the main trial to protect the o 4 trial, the panel, pursuan
personal and intimate life of the accused or the iy Article 235 BiH CPC, has t
injured or to protect the interest of a minor or RAAONBGAZ2Y
GrlyTBaat P ) - public for he entire or part of

1 The witnesses Wb 62 YSY @A OUA YA thdndk Bial t@ Pk thell 2
testify about rapes and other humiliating personal and intimate life of
treatmentt “® the accused or the injured or

1 Some of the women were undemged when the protect the interest of a minoi
crimes were committed and some still suffer{ or a withesg ® )

Bl 2dNI 2F . AlS 5NI 3t Yerdict; 16 Décy2008, .8 Ip. ABEE) (rdleyantiparty(gh&ld on
appeal).

% |bid.

%% |bid.

%% |bid.

Do W, fstilse p. 86 (p. 26 BCS).
2% |bid.

2% |bid.

*0|pid. at p. 27 (p. 26 BCS).

21 bid.,at p. 27 (pp. 2€7 BCS).

22 |hid. at p. 27 (p. 2BCS).

293 |bid.
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physical and psychological problems as a result of the crimes perpetrated atyaimst™

f  Snce the crimes the witnesses made efforts to rebalgrivate, family and social |ifé&

T ¢SadAFeAy3d Ay LlzotAO |062dzi adzOK aRStEAOFGS |
YSIFddzZNBa KARAY3I GKSANI ARSyY (Al ABd@Ee life laRtheS R | N.
witnesses, since there was a real risk that their identity would be revealed by the substance
of [their] testimony from and about them, even if technical devices were used to distort
GKSANI I LIISENIyOS | y® @g2A0S8S RdNAy3a (SaldAayzyeé

1 It waslikely that the witnesses could name others linked to the crimes and which could be
prosecuted, as well as names of other protected witnesses in the present®ase.

The panel concluded:

Having heard the submissions of the parties on all proposed optiathsregard to

the examination of these two witnesses, the Panel pursuant to Article 235 CPC BiH
decided that the public be excluded during the testimonies of withesses E and J,
with the primary aim to protect their personal and intimate life. If these wises

were to give evidence in public, those generally known facts about the sufferings in
C 2 évbuld easily lead to the disclosure of their identity which could be devastating
not only for them but also for their famili€g®

In the same case, the panel ndt¢hat pursuant to provisions of Article 236(2) of the BiH EPe
exclusion of the public did not apply to representatives of the OSCE, whose function was to monitor
the proceedings to assure that they comply with international standards of human rigktswise,

public officials were never excluded from any part of the tHl.

In the Pekez et alcase the accused requested the panel to exclude the public during his
testimony>®* The defence argued that if the information the accused had and intendetistose

was madepublic, the safety of his family would be threatened. The prosecution objected, arguing

that the information was known and that, therefore, there were no objective reasons to justify such
motion3 The trial panel noted the defence subnis that the accused intended, during his

testimony, to reveal the identity of other persons who participated in the charged crimes and found
GKFG AG 61 & NBLazylotsS (2 SELSOG GKIFIG GkKz2a$8 LIS

2 1bid.

2% bid.

2% pid.

T pid.

2% pid.

29 Art. 236 (2) of the CPC BiH reads: The judge or the Panel of judges may allow certain officials, scientists and
public officials to be present at the main trial from which the public is excludedttenglidge or the Panel of
judges, attheNB lj dzS§aid 2F GKS | 00dzaSR: Yreée |ft2¢ (GKS LINBaSyOoS
partner and his close relatives.

Op @ W, st igst] b.@8 (p. 28 BCSke alsa S 2 lelah, dst inst., p. 8 (p. 8 BCS) (relevant part upheld

on appeal); Court of Bith, A { 2 £ | Y 2 @I O-KBRDS/4D >1st Instanc® Vérdictp3 Nov. 200616.(p. 15

BCS) (relevant part upheld on appeal).

% Court of BiH, Mirko Pekest al., XY wQ5/96-1, 1st Instance Verdict, 15 April 2008, p. 12 (p. 11 BCS)
(relevant part upheld on appeal).

%% pid.
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accused, could ext their influence on or threaten members of the accused Of 2 a4 € Thel YA f & & «
panel also considered that the persons the accuseelw the persons he would refeéo in his that

they resided in the same municipality as the acc@ddmily and that, shodlthey learn of the

testimony, could realistically threaten the safety of the members of the acc@setbse family>

The panel found that all elements of Article 235 of the BiH CPC hadfbifilad, and decided to

exclude the public from the part of thmain trial pertaining to the testimony of the accus&d.

In thea A (i N@g$B Atlte trial panel excluded the public from the main trial on several occasions
when protective measures for witnesses or the manner of examination of withesses were
discussed?® The public was also excluded during the a portion of the testimony of the accused
wl R 2 @ lwieh fd atcused mentioned the names of protected witned%es.

r \ The panel observed that the BiHldzo f A O KIFR G NBO

detailed information about the proceedings conducted

0ST2NB GKS / 2dzNI 2 P®Thigthe ( KNP dz=

LI y St y20iSRZ YI & KIS L2 a SR

obstacle for the witnesses to freely give their

G Sa i A% ZTyed gadel balancedhe rights of the

witnesses to protection of their privacy and the interests

of the public in having accurate and timely information

considered that the public could b about the trials. The panel noted that excluding the

informed about the trial in other, public from hearings is an exception to the rule that
GY2NE | 008 LI proceedingsare generallyopen to the public. However,

the panel found that excluding the public protected the

witnesses from potentially irreparable damage. It also

O2y&aARSNBR (KIF{i (KS LlzoftAO0 O2dZ R 68 AYyTENNSR | 02

Exclualing the public from hearings
an exception to the rule that
proceedings be open to the public
However, the panel found that
excluding the public protected the
witnesses from poteiwlly
irreparable damage. It also

The trial panel inthe Y 2 @ 6c&8s@rkjécted the accuse® request to exclude the public, in
particular journalists, from the trial. The accused argued that he was afratddhbrnalists would

not be informing the public objectively about the trial, which might negatively influence and
prejudice the accusett’ The panel refused the proposhkcause it did not contain angf the
reasorsto exclude the publiprovided for inArticle 235 of the CP&nd, secondly because the right

of the public to be informed about the proceedings prevailed over waiving the right to a public
trial.3*?

% pid.
%% |bid.at p. 12 (p. 12 BCS).
%% |bid. at p. 12 (pp. 1412 BCS).
3%%a A NEBsdristd B 168 (p. 205 BCS) (relevant part ughloel appeal)See alsav | O S @ A Bst it ppt £ ®
14-15 (p. 910 BCS) (relevant part upheld on appeal).
307
Ibid.
Bhid; wl O S @A Bstirltl p. L5f(pp10 BCS) (relevant part upheld on appeal).
309 |14
Ibid.
%1% bid.
My 2 g 6 Bs@idstg p. 15 (pl4 BCS) (upheld on appeal).
312 y.:
Ibid.
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9EOf dzaA2y 2F G(KS LdzotAO KIFLa Fftaz2 o6SSy | LILX ASR
protective measure thawould provide full protection of the witnes$® In the { | CtAsg for

instance, the trial panel considered Article 3 of tB#H Law on the Protection of Witnessesd

found that because there was no capacity to allow for image or voice distortion dimngitnes$2

testimonyvia videolink, the testimony would be heard during closed sessi6iThe panel reasoned

GKFIG dKAa 61Fa GKS FLILINBLINRIGS azftdziazy 3IAGBSYy |
measures that would fully protect the witne3S.

14.7.1.4. SPECIALEVIDENTIARY RULE$&BM DEALINGWITH CASES OFSEXUAL
MISCONDUCT

There are special evidentiary issues related to victims of sexual violartagde 2640f the BiH CPC
reads:

Article 264 of the BiH Criminal Procedure Code

(2) It shall not be &wed to ask an injured party about any sexual experiences prior 1
the commission of the criminal offence in question. No evidence offered to show ti
Aye2dz2NBR LI NIeQa Ay@2t @dSYSyd Ay Fye LM
orientation shall beadmissible.

(2) Notwithstanding Paragraph 1 of this Article, evidence offered to prove that seme
medical documents on injuries or any other physical evidence may stem from a per:
other than the accused, is admissible.

(3) In the case of the criminal offense against humanity and values protected by 1
international law, the consent of the victim may not be used in a favour of the defence

(4) Before admitting evidence pursuant to this Article, the Court must conduct ¢
appropriate hearing in camera.

(5) The motion, supporting documents and the record of the hearing must be sealec
a separate envelope, unless the Court orders otherwise

Inthet A ycésk the accused argued on appeal that the trial panel committed a procedural error by

imposing strict limitations during crogxamination>'® The defence submitted that it was

AYLINRPLISNI & LINBGSYUSR FTNRY 1jdzSaldA2y Ay Jorebdingy Saa a

5ee alse.g.a A ( NPs@ristg L 167 (p. 205 BCS) (relevant part upheld on appeal).
S4M.{ | @lstdnst., p. 11 (pp.-20 BCS) (relevant part upheld on appeal).
315 }.:
Ibid.
6/ 2dzNII 2F . Al T Y%NRWOQR/202, 2rid yhétande ¥erdict, 20%c. BORIPY 10.
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raped by the accusell! The appellate panel found that the accu&@rguments were unfounded

and that the trial panel acted properly in limiting the questioning pursuant to Article 264 of the BiH
CPC?® The appellate panel noted that, during cressamination, defence counsel questioned the
witness on various matters, but when counsel attempted to examine the witness concerning a prior
rape she had suffered, the trial panel prevented him from doing so pursuant to Article 264 of the BiH
CPCMThe appellate panel also observed that while the accused explained in his appellate brief why
the trial panel should have allowed the line of questioning, he failed to do so at trial. The appellate
panel therefore found that the accused failed to properly raise issue before the trial panel and
therefore denied the appeaf®

14.7.1.5. IMMUNITY FREFPASSAGE OF WITNESSES

In the WI v | Goffidcase the defence requested the trial panel to guarantee that 17 witnesses,
who were allegedly members of the same unit as dlseused, would not be imprisoned, detained or
apprehended by any authority of Bosnia and Herzegovina or in any other manner have their free
movement restricted, regardless of whether there were other proceedinggaing against them or
whether the restrition would be the consequence of actions or previous convictiGriEhe defence

also requested that the immunity last 15 days before their appearance and 15 after their
testimony 3%

The defence submitted that this was in accordance with ICTY practice anithéhpanel was obliged

to provide the accused a fair trial and respect the acc@seight to defend himself and right to
equality of arms?® The prosecution responded that it could not provide the full guarantee
requested, but that as far as it knewo warrant had been issued against the said witnesses,
although the prosecution could not speak to warrants issued before lower ctrts.

The panel rejected the defence request, reasoning that on the basis of Article 84(3) of the BiH
CPE& the panel wasle jureexcluded from deciding on prosecution immunity for witnesses, as this
would form part of an agreement between the witness and the prose@toffice¥®® The panel
opined, therefore, that in the context of the prosecut@mresponse and consideringetiprovisions

of Article 84(1)2) of the BiH CPE’ the witnesses had sufficient guarantees to appear before the

panel without fear that they would be prosecuted (except in the possible case of pefjury).

7 pid.

*1pid. at 7 13.

*pid.

%%\bid. at 1 14.

Do W, ¢stidse p. &9 (p. 29 BCS).

*22pid.

23 |pid.at p. 30 (p. 29 BCS).

4 |bid. p. 30 (p. 29 BCS).

% Relevant paragraphs d@rt. 84 CPC Bikead: (3) Immunity shall be granted by the decision of the Chief
Prosecutor of BiH.

D W, ¢stidse p. 80 (p. 29 BCS).

%7 Relevant paragraphs drt. 84 CPC BiH read: (1) The witness shall be entitled to refuse to answer such
guestions with respet to which a truthful reply would result in the danger of bringing prosecution upon
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The panel further held that although the

r \ requestedimmunity may be the practice at the

The panel further held that although the | |cTY, he ICTY was an international tribunal

requested immunity may be the practice i | - \whose orders and decisions should be
the ICTY, the ICTY was an internationa | interpreted in relation to national regulations,
tribunal whose orders and decisions shoL | ang there was nonational legislation which

be interpreted in relation to national would represent a parallel to the ICTY rule on
reguiations, and there was no national | gych immunitie$?® The panel recalled that all
legislation which would represent a parall rights and obligations for witnesses in
to the ICTY rule on such immunities. | proceedings before the Court of BiH were

. _/ prescribed in Articles 81 through 91 of the BiH

CPC, ncluding the right to refuse answering potentially incriminating questions, but also the
possibility of arrest or fine if the witness failed to respond tocoart summons or failed to justify his
absence™ The panel considered that although the BiH CP@qured the panel from ordering the
requested immunity, the panel was obliged to respect and apply the ECHR, which provided the
guarantee to the accused that defence witnesses should have the equal treatment as prosecution
witnesses>

himself, (2) The witnesses exercising the right referred to in to Paragraph 1 of this Article shall answer the
same questions provided that immunity is granted to suchmesses.

Do W, ¢stidse p. 80 (p. 29 BCS).

9 n particular the panel referred tRule 54 of the ICTY RPE, which reads: At the request of either party or
proprio moty a Judge or a Trial Chamber may issue such orders, summonses, subpoenads veardan
transfer orders as may be necessary for the purposes of an investigation or for the preparation or conduct of
the trial.

D@ WI, ¢stidsQ p. 30 (p. 30 BCS).

*1bid.
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14.7.2.VICTIMCOMPENSATIOREPARATIONND RESTITUTION

m)tes for trainers: \

U This section deals with victim compensation, reparations and restitution before all o
courts of BiH. The code applicable to the Court of BiH, as well as the code app
before the entity level courts, includes provisions for injured parties to recei
compensation, reparations and restitution. In particuléte BiH CPC and entitgvel
criminal procedure codes provide that injured parties may participate in the proceec
as injured parties inraler to pursue their claims for compensation.

U The relevant case law, to the extent it is available, in respect of injured partit
highlighted in this section.

< >

14.7.2.1. DEFINITION AND RIGHOF INJURED PARTIES

The BiH CPC, FBiH CPC, RS CPC and BD CR@ defint2 dzZNBR LI NIiéé | & &l LISNA
LINE LISNIIé NA3IKGa KIFI@S 0SSy KNBFAKSY SRS MW @M y2d dzNuSH
is connected to, for instance the followird:

1 The injured part@ claims under property law and petitionsgatisfy such claim (Articles 193
to 212 of the BiH CP&;

9 Failure of the prosecution to act in accordance with a submitted criminal report, as, in that
case, the injured party enjoys the right to file a complaint with thiNR & S Qaffite2 NI &
(Article 216 of the BiH CPC);

1 Cessation of the investigation by the prosecution, in which case the injured party enjoys the
rights as set out in Article 216 (Article 224 of the BiH CPC);

1 Plea bargaining, whereby the injured party needs to be giveropportunity before the
prosecutorto state its position regarding the claim under property law (Article 231 of the
BiH CPC);

1 Notification of the injured party regarding the withdrawal of indictment (Article 232 of the
BiH CPC);

1 The right to attendthe examination of a witness out of theourt, when during the
proceedings a withess is not able to appear before dbert; this right also extends to the
right to attenda reconstructionof the event(Article 272 of the BiH CPC);

32 3eeBiH CPC, Art. 20(f) and the corresponding provision underGBiH RS CPC and BD CPC.

Wsee,e. g Y2YSYGENI %l 12yF 2 {NAROASY2Yk1FTySy2Y LJ24&ddzLd dz
2005, pp. 9192 (Commentary of the BiH Criminal Procedure Code, Council of Europe / European Commission,
2005, pp. 9192); See alse@orresponding provisions of the FBiH CPC, RS CPC and BD CPC.

B 2dzNI 2F . Al E 5 NI 3 -KRO55HE, @ Insfadd@ Verdict, 131Iuné&20m7 2pd2 (p. 2 BCS);

See als€Court of BIH5 | Y2 y 2 @A 6 ChBs2 Nd. XR/G5/i07 16t tgnhce Verdict., 18 June 2007 p. 2

(p. 2 BCS) (relevant part upheld on appdat)ek 2nd inst., 1 3.Ljubinag 1st inst., p. 3 (p. 3 BCS).
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1 The right to be present at thtrial even when the public was excluded (Article 236 of the BiH
CPC);

9 The right to present the closing arguments (Article 277 of the BiH CPC). However, the closing
arguments of the injured party may relate only to analysis of evidence confirming
justifiability of the claim under property la’’ and

f The right to appeal thec2 dzNHe@siors with respect to the costs of the criminal
proceedings and the claim under property law (Articles 288, 289 and 293 of the BiH CPC).

14.7.2.2. CLAIMS UNDER PROPERAW

A claim unde property law may pertain to reimbursement of damage, recoveryiteis, or
annulment of a particular legal transactidii.The petition to satisfy a claim under property law in
criminal proceedings may be filed by the person auiget to pursue that clainin a civil actior>’ A
petition to pursue a claim under property law in criminal proceedings is to be filed with the
prosecutor or thecourt.®*® The petition may be submitted no later than the end of the main trial or
sentencing hearing before theourt.**° If the authoiised person has not filed the petition to pursue

his claim under property law in criminal proceedings before the indictment is confirmed, he shall be
informed that he may file that petition by the end of the main trial or sentencing hedfihg.

If the authoised person does not file the claim und N
property law until the end of the main triadr if he] 1€ petition to satisfy a claim unde
requests a transfer to civil action, and the dataPOPerty lawin criminal proceeding
concerning the criminal proceedings provide reliabld'@y Pe filed by the person authszd

grounds for a complete or partial resolution of the claim!© Pursue that claimin a civil action
under property law, in the convicting verditte court J
will orderthe accusedo forfeit the property gair'*

Theprosecutor has a duty to gather evidence regarding claims under property law relevant to the
criminal offence®*? The prosecutor has a duty to establish facts necessary for deciding on claims
under property law in accordance withrticle 197 of the BiH CPC and on the forfeiture of property

gain obtained by the commission of a crimitdlence in accordance with Article 392 of the BiH
CPC®

The court shall decide on claims under property &t The court may propose mediation tthe
injured party and the accused or the defence attorseythat they can settle the property claitfr A

335Commentary of the BiH Criminal Procedure Code, p. 701.

3 Art. 193(2) of the BiH CPSee als@orresponding prosions in FBiH CPC, RS CPC and BD CPC.
%7 Art. 194(1) of the BiH CPSee als@orresponding provisions in FBiH CPC, RS CPC and BD CPC.
33 Art. 195(1) of the BiH CPSee als@orresponding provisions in FBiH CPC, RS CPC and BD CPC.
39 Art. 195(2) of the BilLPCSee als@orresponding provisions in FBiH CPC, RS CPC and BD CPC.
30Art. 195(4) of the BiH CPS8ee als@orresponding provisions in FBiH CPC, RS CPC and BD CPC.
LArt. 195(5) of the BiH CP8ee als@orresponding provisions in FBiH CPC, RS CPORE®
32 Art. 197(1) of the BiH CPS8ee als@orresponding provisions in FBiH CPC, RS CPC and BD CPC.
33 Art. 35(2)(g) of the BiH CP&ke als@orresponding provisions in FBiH CPC, RS CPC and BD CPC.
zj:Art. 198(1) of the BiH CPSee als@orresponding provisions in FBiH CPC, RS CPC and BD CPC.
Ibid.
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proposal for mediation camalsobe initiated before the completion of the main trial leyther the
injured party the accused or the defence attornés.

4 "™\ In a guiltyverdict, the court may award the injured party the
In a verdict pronouncing the | entire claim under property law or may award him part of the
accused guilty, the court ma| claim under property law and refer him to a civil action for the

award the injured party the | remainder’*"If the data of criminal proceedings do not provide

entire claim under property | @ reliable basis for either a complete or partial award, the court
law or may award him part o | shall instruct the injured party that he may take civil action to
the claim under property lav | Pursue his entire claim under property 1aW. If the court
and refer him to a civil actiol | renders a vedlict acquitting the accused of the charge or
for the remainder. dropping the charges or if it decides to discontinue criminal

\. S proceedings, it shall instruct the injured party that he may

pursue his claim under property law in a civil actihThe injured party being examined as the

witness shall be askle about his wishes for satisfaction of a property claim in the criminal
proceedings>°

If a claim under property lawnvolves therecovery of articles, and theourt finds that the article

does belong to the injured party and is in the possession of thasax or one of the participants in

the main trial or in the possession of a person to whom those persons gave it for safekeeping, it shall
order in the verdict that the article be turned over to the injured patty.

If a claim under property law pertain® tannulment of a specific legal transaction, and toairt
finds that the petition is well founded, it shall declare in its verdict complete or partial annulment of
that legal transaction with the consequences that derive therefrom, without affecting itites of

third parties®?

If the accused is found guilty, the operative part of the verdict must inclinder, alia, the decision
on the claim under property lawlf the accused is acquitted of the charge or the charge is rejected,
the operative part othe verdict must also include a claim under property l@such was madé&?

*pid.
zj;Art. 198(2) of the BiH CPSee als@orresponding provisions in FBiH CPC, RS CPC and BD CPC.
Ibid.
9Art. 198(3) of the BiH CPS8ee alseorresponding provisions in FBiH CRE,CPC and BD CPC.
OArt. 86(10) of the BiH CP&ege als@orresponding provisions in FBiH CPC, RS CPC and BD CPC.
*1 Art. 199 of the BiH CPSee alseorresponding provisions in FBiH CPC, RS CPC and BD CPC.
%2 Art. 200 of the BiH CPSee alse@orrespondng provisions in FBiH CPC, RS CPC and BD CPC.
3 Art. 290(4) in conjunction with Art. 285(1)(g) of the BiH C3¥€;als@orresponding provisions in FBiH CPC,
RS CPC and BD CPC.
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14.7.2.2.1. RELEVANT CASE LAW

Inthe. 2 @tabcase, for example, the Court of BiH noted that it had not received any claims under
property law and, therefore, theourt did not ruleon the matter®* However the court held that

persons authased to file claims under property law could file civil suits to pursue those cf&ims.

In many cases before the Court of BiH, tbmurt, \
pursuant to Article 198(2) of the BiH CPC, instructed |, yany cases before the Court ¢
the inured party who filed a property claim to initiaté  gj the court, pursuant to Article
a civil action, as the determination of the property 19g(2) of the BiH CPC, instructe
claim wouldbe lergthy, mostly due to high number o the injured party who filed a
the injured parties, andwould thus delay the property claim to initiate a civil
proceedings™ For the same reasons, e Momir | ;ction as the determination of th
{ | @dse, thecourt instructed the injured parties wha property claim would be lengthy,
explicitly submitted claims under property laamdthe mostly due to high number of the
remaining injured parties to take civil action with thelr  ij;red parties, and auld thus
claims and potential clains! delay the proceedings.

\ S

Inthea S 2 le al éase the court referred the injured parties to take civil action to pursue their
property law claimsince the information obtained in the course of the criminal proceedings did not
provide a relial# basis for decision on property law claims and the criminal proceedings would have
been substantially prolonged by the determination of the amount of the clffhs.

Wherethe accusedhas beenacquitted of the charges, theourt, pursuant to Article 198(3) of the
BiH CPQeferredthe injured parties to take civil actions with their claims under property*aw.

In the Milorad ¢ NJcas®, thecourt attached to its verdict a table showing the names of persons
killed, applicantsand aggrieved parties, names ofjured partiefattorneys, and the amounts

B 2dzNI 2F . Al T %RNI &KRM6/2362 L3thinst., SNDVORS ppIB (p/ A2 BCS) (the verdict
upheld on appeal).

¥ pid.

%0 See, e.g.5 ®51 Y2,l1gt nd.A@ 60 (p. 56 BCS) (the verdict upheld on appeal in relevant @art);
Wy 1, 2s@rdstd, p. 78 (p.75 BCS) (the verdict upheld on appeal in the releaatlelek 1st inst., p57 (p.

65 BCS) (verdict upheld on appeal in the relevant p&dlija 1st inst., p.52 (p.50 BCS) (verdict upheld on
appeal)y 2dzNIi 2F . Al X 5 NI FRRDHI6 t1dt knfadcd Veidict, 26 May32006, p. @8 (p. 24
BCS) (verdict upheld on appeal).

®TM. { | @EsBinst., pp.119120 (p.104 BCS) (verdict upheld on appeal in the relevant paeg; also

Y 2 @1 5518t @gt., p. 45 (p. 41 BCS) (verdict upheld on appaal)f 2 NJ, RKREONMBSE,@nd inst., 21 Oct.
2010, 1332

¥Base l-ei al, &st inst., p. 230 (p. 217 BCS) (verdict upheld on appeal in the relevant part).

%9 See, e.g.Court of BIHWI y | 2 @A Gase/A®.NKRY6/234, 1st inst., 19 June 2007, p.22 (p.20 BCS)
(verdict upheld on appealp I y RaA20Y 6, Chse No.-KR05/58, 1st inst., 18 July 2007, p.171 (p.164 BCS)
(verdict upheld on appeal).
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claimed by the injured partie¥? Noting, however, thathe process of establishing the factstémms
of the amounts of the claim would requiraore time, the court referred thevictims to pursue their
property law claims by taking civil actidf.

¢tKS Ay2dzZNBR LI NIASEQ | LIWISIESR (KAa RSOA&aAZ2YD ¢K
finding, concludng that, considering all the circumstances of the case at haindparticular the
length of the proceedings and the fact that the accused was in detentgstablishing the facts
regarding the amount of the claims under property law would require more timéghwvouldplace
additional burden on theourt in dealing with the primary criminal law isstféIn relation to the
appellate argument of certain injured parties that their claim under property law was not covered by
the impugned verdict, the appellate panel found that such arguments were unfounded, as the trial
panel had decided thatin accordace with Article 198(2) and (8)all of the injured parties that
submitted the claims under property law, as well as the injured parties with potential claims under
property law, were referred to take civil actid? The appellate panel concluded that this demisi

did not have any negative implications on the possibility of the injured parties to exercise their right,
as the injured parties were merely referred to other proceedings in which they could exercise those

364

rights.

The trial panelin this case also dated 12 NBf ASPS (GKS | O0dzaSRQa Rdzie
proceedings due to his poor financial circumstandgse injured parties appealed this decisih.

The appellate panel stressed that, in accordance with the principle that the appeal was to belrelate

to the A y 2 dzNJB Riirectlledliikeed Ghe injured parties could appetiis decisiononly if they

had been directly damaged hilie decisionwith regards to thecosts of their representation during

the criminal proceeding®? As he injured partiehad not submitted any information othesecosts,

the appellate panel found that the trial parfIldecisiorwas correctpursuant b Article 188(4) of the

BiH CP&’

%% Court of BiHa A f 2 NJ-, Ras¢ WabXR07/386, 1st inst., 16 Oct. 2009 (published on 29 April 2010), p.
295et seq(p. 296et segBCS).

**Y1pid. at 1 873.

%2 ¢ Np2ndinst., at 1 330 (1 331 BCS) (Note: full translation of this paragraph is missing from the English
version of the verdict).

%3 |bid. at 1 331 (1 332 BCS).

%4 bid. at 1 333 (1 334 BCS).

*®pid. at 1 8.

%% |bid. at § 332 (1 333 BCS) (Nofell translation of this paragraph is missing from the English version of the
verdict).

*7bid.
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14.8.CROATIA

Notes for trainers:

U This section discusses the provisiongha laws of Croatia that deal with victim an
witness protection, reparations and compensation and victim participation in
proceedings.

U This section is structured to deal with each of these issues in turn, citing the rele
jurisprudence, as far asis known.

U Participants should be encouraged to assess whether sufficient measures have
taken to protect witnesses for war crimes cases. In addition, participants should di
whether the provisions that allow for compensation and reparatipnsvide adequate
justice to the victims of war crimes. Participanghould also be asked to discus
whether the extent of victim participation in the proceedings is adequate to repres
their personal interests. They may wish to discuss ways in whigm\petrticipation can
be extended, without undermining the central role of the prosecution and the right
the accused.

14.8.1.VICTIM AND WITNESR®TECTION AND SUPPOR

The Witness Protection Act came into force bdanuary 2004and preliminary measures haween
taken to upgrade witness protection servic8$The main provision of thiact, the provisions of the
Criminal Procedure Act arile provisionghat apply from the ICTY are outlinbélow.

14.8.1.1. THEWITNESS PROTECTIQ@N A

The Witness ProtectionAct regulatesthe terms and procedures for providing protection and
assistance to persons exposed to severe datmémeir life, health, corporal inviolability, freedom or
to largescale property damage arising fraestifyingin certaincriminal proceeding&™

TheWitness Protectior\ct provides that factual witness&8may be grated protective measures if
proving a criminal offencevould be disproportionatelylifficult orimpossiblewithout the testimony
of the endangered witness, whdue to the possible threat wdd not freely testify in the criminal
proceedingsThis applies to proceedings involving:

o Criminal offences againgte Republic of Croatia,
o Criminal offences against the values protected under internationgl law

2 AllySaa tNRGSOGAZY 10GE / NRBIFGALY h¥FAOAIE50DIT SGGS al
*9bid.at Art. 1.
¥°The Croatian legal system separates factual witnesses from expert witnesses.
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o Criminal offences of orgaed crime and
o Other criminal offences punishable with five ye@iraprisonment ora more severe

sentence®”?

The Witness Protection Act also sets forth the procedure of becoming a protected witness. Upon the
proposal of the competent state attorney @ndangered personthe state attorney generamay
submit a request ta witness protection committee (established by the Witness Protection tAct)
bring the person at riskinto the protection scheme, if the testimony of a witness in a criminal
proceeding could not be assad in any other way?

After the committee approves the request, the protected witness can be provided with one of the
following measures:

Physical protection

Relocation

Measures of disguising identity and ownerstop
Change of identity"

= =4 =4 =

~ ~N Physical pragction involves the immediate provision of
protection in order to prevent therisk to the life, health,
corporal inviolability, freedom or property of the endangered
person®

Physical protection involves
the immediate provision of
protection in order to prevent

the endangerment athe life,

o . Relocation of the endangered person is a temporary or
health, corporal inviolability, g P porary

permarent resettlement from the place of residence or
freedom or property of the . _
domicile of the endangered person to another location
endangered person. _ . . S .
\ designated by the Protection Unit. Relocation is possible on
the territory of the Republic of Croatia or outside the territory
of the Republic of Croati@ accordance with international treati€®

The neasures to keep the identity of the withes N
anonymous include the production angse of person Measures to disguise the witn&ss
documents with temporarily changed personal data,fasentity comprise the production ar
well asthe production and use of title deeds of the se of personal documents with
endangered personsThe measuresto disgui® identity { temporarily changed personal dat:
and ownership do not result in the permanent change ofs el as production and use of il
personal data and data about ownership in the geeds of the endangered person:
appropriate records™ J

2 xtySaa tNRGSOGAZY 10GE / NRIFIGALY hT¥FAOAILE DIT SGGS
2 |bid. at Art. 11.
373 |bid. at Art. 17.
3" |bid.at Art. 18.
3 |bid. at Art. 19.
378 |bid. at Art. 20.
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Change of identity is a change to partsafall, personal data of the endaeged person. Acquisition

of a new identity has no impact on the status and other rights and obligations of the endangered
person. After the change of identity, thanit allowsfor and supervises thé&ransition back to the
witnesYeal identity>’’

Theunit will also provide necessary psychological, social and Iﬁgal )
assistance to the protected person. In order to assist the Changeof identity is a
transition of the protectedperson into thenew environment, thel  change to parts of or all
unit will assistthe protected person withfinancial and sociall personal data of the

support until the moment ofi K S ¢ Mndegefdericé’® endangered person.
N o

Witnessesare not granted protectios under the Witness Protection Act in a criminal proceeding
but they would begranted protectionin a special proceeding held before a different judge and
under a different case number. Thus, objections to the witness protection proceedings should be
made beforethat judge not in the criminal proceedings.

Although the Witness Protection Acgsovides for such protective measures, in practicés very
rare for a witness to enter the protection scheme in war crsoases.

In the Daljcase, the witness was protected under the Witness Protection Act. Theeatddiodrag
YALlIY2@3A06 YR GKS | 0O0dzaSR wlR2aftl @ YNERGAYAS 202
reason for the witness protection. Theurt rejected the defenc@ objection since the protection

had been granted according to the speciabg@dure of the Witness Protection Act and not during

the criminal proceeding in the case. Additionally, tdoeirt added that it wadikely that by testifying

or by answering any individual question, a witness might expose himself or any other persaio close

him to a serious danger. For these reasoti®e court rejected the objection and the witness

remained protected’®

14.8.1.2. THECRIMINAL PROCEDURH A

There are also measures for witness protection under the Croatian Criminal Procedure Act (CPA).
Witnesses proied with protection under the CPA are call@ditnesses in dangérand special rules
apply to them. Such witnessase examined in a different manner arate given a pseudonym.

Article 249(238a of 1998 CPA)f the Criminal Procedure Act stipulates that if it is likely that by
testifying or by answering any individual question, a withess might expose himself or any other
person close to him to serious dangertteeir life, health, physical integrity, freedonr @roperty,

the witness is entitled to refuse to disclose information referred to in Article(24@38 of 1998
CPAYf the Act (his first name and surname, his fa®dirst name, occupation, place of residence,
place of birth, age and his relation tbhd defendant and the injured persarfle can alsoefuse to

7 |bid. at Art. 21.

%78 |bid. at Art. 34.

WhareS| [ 2dzyieée [/ 2dNI 2F GKS wSLldz f A O-4207, 1st NRahcé Al = b2
Verdict, 21 April 2008, p. 6.
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answer individual questions or to refuse to testify at all until witness protection measures have been

provided*

4 A

Witness protection under the
CPA also includes a specic
manner of questioning a
witness and of his
participation in the
proceedings as well as
measures for protecting the
witness and other persons
close to the witheswho are
not participating in the
proceedings.

\.

Witness protection under the CPA also includes a special

manner of questioning a imess and of his participation in the

proceedingsas well as measures for protecting the witness and

other persons close to the witnesgho arenot participating in
the proceedings®"

If a witness declares he is in danger during the examination, the

investigating judge must interrupt the examination tifiey
believe that the existence of the threat is justifiedThe
investigating judge musitnmediately notify thestate attorney
by sending a copy of the recom@hd a request for thestate
attorney to submit, within three days, a written justifiable

suggestion for implementing a special manner of examination

and patrticipation of the witness in the proceedingghe judge

must alsoreport on measures for the protection of the witness aifdneeded other persons close
to the withess not participating in the proceedings. If the investigating judge finds the refusal to
testify to be unjustified, he will proceed with the investigation.

If the state attorneyfails to submit a suggestion for implementing a special manner of examining the
witness within the required period, or if th&ate attorney suggests that the withess be examined in
accordance with general rules, the investigatjndge must request the panel referred to in Article
20(2) of the CPA to make a decision. The panel is obliged to make a decision within thr&é days.

Rules regarding how thetate attorney must submit the suggestion for implementing a special
manner of paricipationin an examination include:

f ¢KS &adzZ33sSadAaz2y Ydzald o6S adoYAUGSR Ay I
| 2YFTARSYGALl T €

1 Thedtate attorney must specify a special manner of participation in the proceedings and a
special manner ofxamination of a witness

1 Thestate attorney must specify the reasons for suggesting the special megsames

1 The suggestion must also contain suggested protection measures and information on when
such measures would begin for the witness and other pessdose to the witness that are
not participating in the proceedings but who have been accepted by an authority carrying
out the witness protection program.

If the investigating judge accepts the suggestionrsited by the state attorney, they must
determine a pseudonym for the witness as well as a special manner of examination and of

BINAYAYEFE t N2 OSRdzNB

58/02, 143/02, 115/06 (1998 CPA), Art. 238a.

11998 CPA Art. 238.a.
821998 CPA Art. 238.b.
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participation in the proceedings. After the ruling on tt}( \
special manner of participating and examining a witn€ssf the special manner @xamining
comes into force, the investigating judgeust schedule a witness refers only to nen

a hearing and deliver a summons to the witness in a Wayjisclosure of information about th
to ensure that the measures of protecting the withess  first name and surname, his

and other persons close to the witneage carried out®? fathera first name, occupation,
The. parties.and the Yvitnesjs havg the right to appgal yjace of residence, place of birtr
against a ruling of the investigatinggge. age and his relation to the

defendant and the injured persor
If the special manner of examining a witness refers anly .. o, mination shate carried

to nondisclosure of information about the first nal

and surname, his fath@ first name, occupation, pla

of residence, place of birth, age and his relation to the
defendant and the injuré person, the examination shall be carried out under a pseudonym. Apart
from this, the examination of a witness shall be carried out pursuant to the general provisions of the
CPA relating to the examination of witnesses.

out under a pseudonym.

r N If the special manner of examination and participation of
a witness in proceedirggnvolves concealing the witheQs
appearance, the examination shall be carried out using
video and audio tapingequipment operated by an
expert. The appearance and the voice of the witnesl
be altered during the examination. In the course of the
. . . | examination, the witnesswillbe situated in a room
audio taping equipment operated b _ i _ .
an expert. §eparated from the room in VYhICh the mygsﬂgatmg
\_ J judge and other persons attending the exaation are
situated. After the examinatiois completed, the witness
sigrs the record with the pseudonym in the presence of the investigating judge and the court

reporter only*

If the special manner of examinatio
and participation of a witness in
proceedings involves concealing tr
witnes€appearance, the examinatio
shall be carried out using video an

Taking into consideration a withe@e, physical and mental health or other justifiable interggte
witness may be examined by means of technical devices for the transmission of image and sound, so
that the parties may examine him without being present in the room where the witness is lo€ated.

Witnesses in war crimes cases arising out of the minfi the former Yugoslavia are often provided
with protection according to the Criminal Procedure Act. For example, in one case the witness in
danger was provided with the pseudonyiwitness in danger numberéland was examined in a
specially prescribethanner®®*® His testimony was considered valid and truthfil.

3831998 CPA, Art. 238.c.

3841998 CPA, Art. 238.d.

3351998 CPA, Art. 238.d.

2:3{ dzLINBY S / 2 dzNIi 2 F-594092hdiinstanke Verdici, 8 Nay. 2609, V. 8.
Ibid.
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The Supreme Court of the Republic of Cro&s held that that the Zagreb County Court validly
grantedprotective measures to witnessat riskincluding theuse ofa pseudonymthe protection of
personal information and the appearance of the witnefhe Supreme Courgjected the defenc&®
arguments that witness protection was unnecessary because almost all of the parties, and the
public, knew the identity of the witnes&®

In another case, the Sisak County Court decided not to exclude the public when one of the witnesses
was examined. The Supreme Court of the Republic of Croatia upheld this decision. The Supreme
Court held that excluding the public is not a protective measureluded in the CPA for the
protection of a witnes@personal and family life. Theourt held that the CPA and the Witness
Protection Act provide measures to protect data about a witn@gersonal or family life and the
security of witnesse®?®

14.8.1.3. ICTYPROTECTIGNMPLEMENTED UNDEROATIAN CRIMINALCRFEDURE

In some cases, withesses are granted protective measuressby N
the ICTY in casewhich beganat the ICTY and the
transferred to the national courts, including witnesses that
were interviewed in the prdrial phase of the case and the
granted protective measures. These protective measures
remain in place during proceedings before the Croatian
courts as well.

ICTY protective measures
remain in place during
proceedings before the

Croatian courts.

v, N_Aa A

CKFEG A& 6KFIG KFELWSYSR Ay (K&SPIa&aBA IARO3Y04 (6 K SR/S YarS

witnesses were interviewed by the ICDYPunder pseudonym&® These witnesses were mostly
testifying about the crime scene, murders and perpetrators of other crimes.

The parties could not reach an agreement about reading the testimony of some of the protected
witnessesduring the proceedingsThe defence was opposdd reading the statements because it
believed thatit would violate the accuseédl right to a fair triabecause the statement had not be
tested by the defence during the pteal phase of the cas&"

The court rejected the objection of the defent® The court noted that the protected witnesses had
testified about the same facts about which other witnesses had been examined directly and through
video-conference 1ink* The court further stated that the defence could have examined thdose
vocewitnesses on the circumstances from the protected witri@astten statements®** In addition,

the court reasoned that the evidence of these withesses did not relate directly to acts and conduct

L AZLINBYS 1 2 dzNI 2 F-6710/08R2hdildstante Verdict, 83 JnlyR 2008 YoCP.

B AZLINBYS [/ 2dzNI 2F G KS  wSTIMD 2nil BstaBice VerdNEVagh260
390 Zagreb County Court of the Republic of Croatia, Rahim Ademi and Mirko-X&&82 0 a
No. krz-1/06, 1st Instance Verdict, 30 May 2008.

1 |bid. at pp. 19¢ 20.

% pid.
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