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13. SENTENCING, PENAISTEENDREPARATIONS

13.1.INTRODUCTION

These training materials have been developed by International Criminal Law Services (ICLS) as a
part of the OSCEDIHRCTYUNI| CRII “War Crimes Justice Projec
Union An introduction to how to use the matets can be found in Module 1, which also
includes a case study and hypotheticals that can be used as training tools, and other useful
annexes. The matils are intended to serve primarily &sining tool and resource for legal
trainers in Bosnia and Hexgovina (BiH), Croatia and Setblaut are also envisaged for
adaptation and use in other jurisdictions of the regiddiscussion questions, tips, and other
useful notes for training have been included where appropriate. However, trainers are
encouraged toadapt the materials to the needs of the participants and the particular
circumstances of each training session. Trainers are also encouraged to update the materials as
may be necessary, especially with regards to new jurisprudence or changes to thekcodes

in their relevant jurisdiction.

Each Module provides a general overview of the international criminal law relevant to the
Modul€'s topic before discussing the relevant law and jurisprudence for BiH, Croatia, and Serbia,
respectively. The materiateake use of the most relevant and available jurisprudence. It should
be noted that where a first instance judgement has been cited, the drafters have taken special
care to ensure that the part referred to was upheld on appeal. It may be useful for tsaioer
discuss additional cases that might also be relevant or illustrative for each topic, and to ask
participants to discuss their own cases and experiences.

13.1.1. MODULE DESCRIPTION

This Module covers sentencing, penalties and reparations. It begins with a description of the
laws applied by the international criminal courts and thereafter discusses the relevant provisions
in the laws of BiH, Croatia and Serbia. The present Module=filwer focuses primarily on
sentencing and penalties imposed following conviction. In particular, the various factors, both
aggravating and mitigating, which are taken into account in sentencing, are explored in this
Module. Please note that there is a sap&e Module on victim reparations and compensation
(Module 14).

13.1.2. MODULE OUTCOMES
At the end of thisModule, participants should understand:

The different sentences and penalties apgllgefore the ICTY, ICTR and ICC;
U The variety of factors that internatiohariminal courts take into account when imposing
sentences
U Mitigating and aggravating circumstances
Guilty pleas and plebargaining and
The applicability of these principles and practices in the regional domestic courts.
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Notes for trainers:

i

Participants need to appreciate the wide latitude that exists in sentencing pract
before international criminal courts. The overgtincipleis that each case is assess
on its own merits. However, there aertain factorsthat the international criminal
courts have consistently taken into account when imposing sentences and pen:
Participants should consider the extent to which thésetors are or could be usefully
applied in their domestic courts.

In addition, it is important that participants stiuss the ple#dargaining mechanisn
and, if this procedure is used, the pitfalls that may be encountered.

I n order to achieve these objectives
at the beginning of important sections. These notes will lngh the main issues foi
trainers to address, identify questions which the trainers can use to direct
participants to focus on the important issues and to stimulate discussiotmake
references to the parts of the case study that are relevant ahitkvcan be used a:
practical examples to apply the legal issues being taught.
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13.2.INTERNATIONAL CRIMINLAWAND JURISPRUDENCE

Notes for trainers:

U This section deals with the following issues:

1. An overview of the sentencing practicesfore international criminal courts
which includes a discussion of aggravating and mitigating circumstances;

2. Sentencing procedures that are followed before international courts;

3. Guilty pleas and plebargaining; and

4. Reparations.

U Thereafter, these samesges will be discussed in respect of each of the dome
jurisdictions of the region.

U It would be useful to get participants to compare and contrast sentencing prac
and procedures before international criminal courts with those applied in tt
respective domestic jurisdictions.

U The case study can also be employed to engage participants in discussing t
evaluate aggravating and mitigating circumstances when determining sentel
Participants could be invited to act as though they were the judgd identify
factors from the case summary which would either be to the advantage
disadvantage of the accused when deciding on the appropriate sentence.

U The following questions could also be posed to stimulate discussion:

o Should there be a separate senting stage in the criminal proceedings, or i
most efficient to combine the determination of guilt and sentencing stages?

0 What length of time should a person who is convicted have to serve of the
sentence imposed before being eligible for pardwrearly release?

U What are the factors that should be taken into account as a prosecut@nw
deciding to accept a proposed sentence when a {blaayain may be offered?o
what extent should the views of victims be taken into account in deciding whe
an agreement should be reached with an accused?

13.2.1. SENTENCING PRACTIBESORE INTERNATIORARLIMINAL COURTS

In this section, the various factors and circumstances that are relevant to sentencinfatnd
have been applied by international criminal courts digcussed.
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13.2.1.1. PRINCIPLE OF LEGXLIT

The principle of legality prohibits retroactive creation of punishmeaigpressed as the principle

of nulla poena sine legeHowever, international criminal law rarely provides guidance on
penalties and sentencing issues for international crimes. For example, the following international
treaties includehe followingreferences to sentencing

1 Torture Convention: penalties shdle appropriate taking into consideration the grave
nature of theoffence®

1 Genocide Convention: penalties shall be effectiaed

f  Geneva Conventions: penalties shall be effective.

The international tribunals have wide discretion in deciding senterfoesaccused. Thus,
sentencing has become a somewhat contentious issue in international criminal law.

13.2.1.2. DEATH PENALTY

Although the death penalty was applied at the Nuremburg and Tokyo Tribunals following World
War Il, based on customary international lavit has since become heavily restricted or
abolished in State practice. Capital punishment is heavily restricted by the ICCPR and the ECHR
and is prohibited by Protocol No. 13 to the ECHR. international court is authorised to apply

the death penalty.

13.2.2. PENATIES BEFORE INTEROANAL CRIMINAL COER

Sentencing is essentially a discretionary responsibility of e )

judges at the international tribunals. Theeare no guidelinesy  Sentencing is essentially ¢
or scales for the various crimess there might be inf discretionary responsibility ¢
domestic jurisdictionsThe judges emph&® a principle of the judges at the
equal treatment or consistency in sentencing. However, the international tribunals.
appeals chamber of the ad hoc Tribunalbas noted that \ J
looking at the sentencing practice for past cases is only

! United Nations Convention on Torture and Other Cruel, Inhuman, or Degrading Treatment or
Punishment, Art. 4(2) (1984).

% Convention on the Prevention and Punishment of Genocide, Art. 5 (1948).

® Geneva Convention |, Art. 49; Geneva Convention Il, Art. 50; Geneva Convention Ill, Art. 129; Geneva
Convention IV, Art. 146 (1949).

* ROBERTRYERET AL AN INTRODUCTION TOTERNATIONARIMINALLAW ANDPROCEDURES5(2010).

® International Convention on Civil and Political Rights (ICCPR), Art. 6 (1966); European Convention on
Human Rights (ECHR), Art. 2 (1950); Protocol No. 6 to the ECHR (1983); Second Optional Protocol to the
ICCPR, (1989).



INTERNATIONAIRIMINALLAW & PRACTICERAININGVMIATERIALS ICLS

helpful to the extent that the offece is the same and the circumstances substantially sifhilar.

For exampl e, cases mdaythememberdypgpaad geabity of the chimes ug h
committed, thepersonal circumstances of the convicted person, and the presence of mitigating

and aggravating circumstancés.”.However, the relevance of previous cases is restricted by

the principle of individualisation of sentenc&3hus, trial chambers approachrgencing on a
caseby-case basiSand do not apply a formal hierarchy of crin8s.

The only penalty allowed at the international tribunals is imprisonment for a term of years or life
imprisonment* At the ICC, imprisonment is fixed for a maximum ternB@fyears, while life

i mprisonment may be imposed only “when justifi
individual circumstantes of the convicted pers

13.2.2.1. GRAVITY OF CRIME

The most important factor considered by the tribunals

. . . . The most important factor
is gravity of theoffence™ including the form and P

considered by the tribunals is
gravity ofthe offence

® See, e.g.ZejnilDelaldl e t25 fa $ 6Ca& MovITI6-21-A, Appeal Judgement, 20 Feb. 2001, 1 #19

20; Jean De Dieu Kamuhanda, Case No.-9GBRAA, Appeal Judgement, 19 Sept. 2005, 11 362;

Pavle Strugar, Case No-0TF42-A, Appeal Judgement, 17 July 2008, 11 336,;3@00Fur undsi j a, Ca
No. IF95-17/1-A, Appeal Judgement, 21 July 2000, 1 280i | an Mar t i 9511-ACAmeal NoO . I T
Judgement, 8 Oct. 2008,330.

! Strugar AJ T 348See als@ S t SAU A @1X¥RadislaKrstd, Case No. 198-33-A, Appeal Judgement, 19

April 2004, 1241; Goran Jelidi Case No. 95-10A, Appeal Judgement, 5 July 2001, q1 96, 101; Dragan

Nikolid, Case No. {94-2-A, Appeal Judgement, 4 Feb. 2005, 1A%zNXzy RIGR22849.

8 C dzNHzy RIGRBR St SAINP ALY, 721, 7565 7 ; Mi r o,=t ah CasKNoofESIBGI1-A,

Appeal Judgement, 28 Feb. 2005, | 68trugar AJ | 348See als@oranKu pr eSS ki d et95al . , Ca
16-A, Appeal Judgement, 23 Oct. 2001, 1 443.
28t SRINGAS @ bMIROXB26 1 LAI§68IMItabden Naletilid & Vinko

No. I'F98-34-A, Appeal Judgement, 3 May 2006, T 6%&ugar AJ 1348.

“Drazen Er de mo3sRXA, Sefiaate and Dissenting @pinion of Judge Li, Appeal Chamber, 7
Oct. 19979 NR S Y @a@6\Nb. 196-22-T, Separate Opinion of Judge Shahabuddeen, Trial Chambers, 5
March 1998; Du S k93-1-T, Separade, Opit@am sf dudde dRobindor, Trial Chamber, 11 Nov.
1999; DusS ko T@4d-A dppeaCladgement, @6 Jan. 2000, 1 69; Zlatko é&lekg Case No.
IT-95-14/1-A, Appeal Judgement, arch 2000,  69C dzNHzy (4322472 St S Bepadate and
Dissenting Opinion of Judge Hunt, Appeal Chamber; Dragoljub Kunarac et al., Cas@6M\RR, IAppeal
Judgement, 12 June 2002, 1 171; Ljibe § k et al.kGase No. 404-82-T, Trial Judgement, 10 July 2008,

1 588.

' Statute of the International Tribunal for the Former Yugoslavia, Art. 24 (1993); Statute of the
International Criminal Tribunal for Rwanda, Art. 23; ICTY and ICTR Rules dufr@rel Evidence, Rule
101.See alsdCTY and ICTR RPE, Rule 77 (Fines may be imposed for contempt of court).

2 Rome Statute of the International Criminal Court, Art(THe two requirements indicated in paragraph
1(b) of Art.77 are to be considered culative).

¥ See, e.gAleksovskiAJ 182;2 St SIP7BIGYAIZLINS O | T4d2; ThemirB If aiClse No. 195-14-

A, Appeal Judgement, 29 July 2004, 1 683anislav Galj Case No. {98-29-A, Appeal Judgemen80

Nov. 2006 T AC 442; MileMr Idand VeselirS | j i v a0ase o. i96-13/1-A, Appeal Judgement, 5
May 2009, § 375.
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degree of participation of the accused in the crimes and the circumstances of the case.

In practice, given the specific intent requiremenit the mens reafor genocide, it has been

treated as a more serious crime than war crimes or crimes against hunaRigysecution has

al so been consi der ed wdéranting @ mere seveye penaltyGrimeser i ou s
against humanity and war crimésve been treated as equally serious by the tribunals, leading

to some debate?

The extensive use of cumulative convictions somewhat negates the need for a formal hierarchy
of crimes when it comes to sentencing. See sectid?2.2.4.1and Module 12 for more
informationon cumulative convictions.

13.2.2.2. ROLE OF PERPETRATOR

The form of responsibility of the accused is aBo important factor when considering
sentencing Although here is no statutory distinction igravity between the different forms of
responsibility of the accusedpth the ICTY and ICTR have established that aiding and abetting
requires a lower sentence than @erpetration, for examplé’ However, the facts oftie case

will always determine the sentence, not any hierarchy of modes of liability.

An accused individual circumstances, including time already served in detention waiting for the
judgement will also have an impact on sentencihgfact, according té&rule 101(C) of the ICTY
Rules of Procedure and Evidence (R#ig),chambers are also required to take into account and
give credit to any period of time during which the convicted person was detained in custody
pending surrender to the tribunal or pendjririal or appeal.

13.2.2.3. AGGRAVATING AND MBAITING CIRCUMSTANCES

~ =~ The trial chambers at the ICTY andRGfFe required to
consider aggravating and mitigating circumstances
when determining a sentence for an accuséd.
However, there arevery few provisionsn the Statutes
and RPE that define mitigating and aggravating
circumstances? Judgesmust therefore apply their
discretionnot only to the type of factors to be taken

The only expressly recognisec
mitigating circumstance in the
ICTY and ICTR RPE is substan
cooperation with the prosecutior
before or after conviction.

N >

! See, e.g.Jean Kambanda, Case No. FOTR3-S, Trial Judgement, 4 Sept. 1998, 11 16 and_iislav
Kr st i d,I|T-98834 eTriaNJodgement, 2 Aug. 2001, T 700 ¥nd.B AIXH36-7 and 275.
PSee,eqg. T FHO1RD T 785; S9580i-8, Mrialoddement $1iJuly, 2001, T 31.

'® SeeCRYERSUpranote 4, at 499.

"See, e.gx I & A fA2 BIBA duvel Kajelijeli, Case No. IGIRA4AT, Trial Judgement, 1 Dec. 2003,
963.

¥ SeelCTY Statute, Art. 24 { 2; ICTY and ICTR RPE, Rule 101(B).

¥ICTY and ICTR RPE, Rule $6#;alscAlfred Musema, Case No. IGIRIZ-A, Appeal Judgement, 16
Nov. 2001, 1 38.
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into account as aggravating and/or mitigating, but also to the weight to be given to such factors.
The weigh that judges should attribute taggravating and mitigating circumsizes is aga not
specified inthe Statutesor RPEof the ad hoc ThHunals®® The ICC, however, ha®me more
detailed provisionsas discussed below

The posecution must establish aggravating circumstances
beyond a reasonable doubt. It is essential that
prosecutorsmaintain a record of all circumstances that afe The prosecution must establis
aggravating factors during the presentation of the aggravating circumstances
evidence at trial. There is no separate sentencing hearng beyond a reasonable doubt.
and prosecutors should thus bear in mind that it |s

necessary to explore all of these circumstsdn the trial

itself.

N

s

Only circumstances directly related to tbéfencecan be considered aggravatiffgA factor that

is also an element of the crintbat the accused has beeronvicted of or that has been taken

into account in assessing the gravity of the crime cannot be considered as an aggravating
factor?

Aggravating factors at the ICTY and ICTR include:

The scale of the crimes

The length of time duringrhich the crime continued
The age of victims

The number of victims

The suffering of the victims

The nature of the perpetratds involvement
Premeditation

Discriminatory intent

Abuse of power by the perpetratpand

The perpetratofs position as auperior®

= =4 =4 4 =4 4 4 -8 -4 -4

Pgee,egY dZLINB O A RISH MBO® (holding, “The weight to be s
within the discretion of a trial chamber, which is under no obligation to set out in detail each and every
factor reSeeeladDupPpPAMALALS5: “In determining sentence,
to take into account any aggravating and mitigating circumstances, but the weight to be given to the
aggravating and mitigating circumstances is within the discretion of the TeahCh e r ”

22 St SAJN B6BKajelijelj AJ 1 294.

ZMil omir St akov-ahT, TrialeJadgembhg 31 JulyT2003, 1 911; Aloys Simba, Case No. ICTR
01-76-A, Appeal Judgement, 27 Nov. 2007, 1 82.

B tFOIAD 1 693; Mir os-0261A, Appealdutgeineht, 20 Quly 2095, MEd6 | T
*See,e.g. f I A 1686.
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The ICC RPE lists aggravating factors including:

Abuse of power or official capacity;
Particularly defepeless victims;
Multiple victims;

Particular cruelty;

Discrimination; and

Relevant prior convictior?s.

= =4 =4 4 -8 4

The defence must prove mitigatingraimstances on the balance of probabilities, a lower
standard. According to this standard, the circumstances must be more probable thh not.

The only expressly recogied mitigating circumstance in the ICTY and ICTR RPE is substantial
cooperation with theprosecution before or after convictiofl.This isalsorelated to the issue of
guilty pleas as a mitigating factor, discussed below in se@®0p.2.5

Other mitigating circumstances have been accepted by ghe N
judges during sentencing, even though they were npt
expressly recogred in the ICTY or ICTR Rules or Statuges.
These mitigating circumstances include the actions of
accused after theerime was committed, and demonstrat
the tribunals emphasis on the @useds contributions to
peace. They include:

The defence must prove
mitigating circumstances on
€ the balance of probabilities.
The cicumstances must be

more probablehan not.

>

1 Anexpression of remorse;
1 Voluntary surrender; and
9 Assistance to detainees or victims.

Personal circumstances can also serve as mitigating factors, including:

Good character;

Age;

Comportment in detention;
Family circumstancesnd
Exceptionally poor health.

=A =4 =4 4 =

% |nternational Criminal Court Rules of Procedure and Evidence, Rule 145(2).

®See, e.g2 St SAUN B9BKajelijelj AJ 1 294.

“ICTY and ICTR RPE, Rule 101(Bg#);e.g. Mi odr ag J old-#424l-.S, TGah Ridgemerd,. 18 | T
March 2004, 11 93-6 andM. W2 1A ¥379.
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Other factors, related to the commission of the crime, are also taken into account by the judges:

 Indirect and limited participatior®
M Duressand
9 Diminished mental responsibility.

Again, factors that count towards grounds for excluding criminal ligbdi#nnot be counted
twice and also serve as a mitigating circumstance (such as lack of mental capacity).

Similar mitigating circumstances are taken into account by theRIFE?

A recent study on the sentencing practice of the ICTY has demonstrated gatms in ICTY
sentencing:

Highranking perpetrators in influential positions receive longer sentences

More extensive criminal activities are punished more severely than isolated, single acts;
Crimes against humanity generate longer sentences tharcvimes; and

Instigators are punished more than all other participants in the atrocifies.

=A =4 =4 =

13.2.2.4. SENTENCING PROCEBJRE

Guilt and sentencing are determined in a sin N
judgement at the ICTY and ICYRrhis will be the same _ _

. . Guilt and sentencing are
at the ICCunless a party requests or the judges deci@e o _ _

. é}letermlned in a single judgemer
to adopt a procedure where sentencing is address He ICTY and ICTR
separately from the judgment.? At the ICC, reparation atthe an :
claims would normally be heard at a separate sentenchg Y
hearing.

At the ICTY, ICTR and ICC, sentences can be appealed separately fromethentidgyn appeal

against the judgment can also lead to a change in the sentence. At the ICTY and ICTR, this will
happen if the appdlas chamber finds the trial chamber ha
exercising its sentencing discretidhThe ICTY and ICTR appeals chambers can either refer the
matter back to the trial chamber or decide on a new sentence itself. Sentences hawe bee

®See,e.g. Mi | an B a bO3-A, Appea dudgbheent, 18 July 2005, 11-31.

#|CC RPE, Rule 145(2).

% SeetRYERsupranote 4, at 499-500; citing B. Holaet al, Is ICTY Sentencing Predictable? An Empirical
Analysis of ICTY Sentencing Prac#2e¢FIDEN).INTLL.79 (2009).

*'ICTY and ICTR RPE, Rules 85 and 87.

*” Rome Statute, Art. 76; ICC RPE, Rule 143.

¥ See, e.g2 St SAIN @25; Laurent Semanza, Case No-9ZPR-A, Appeal Judgement, 20 May 2005,

9 374.
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changed from a term of years to life imprisonment at both triburlat the ICC, the test is
whet her “the sentence i '%ThdlCE appealp chantbeér with detide
the new sentence, unless a retrial is orderad.

13.2.2.4.1. CUMULATIVE SENTERCE

The final sentence must fairly and

N

appropriately reflect the totality of the
I 0O0dza SRQa Odz LJ

N

s

As noted above, cumulative charges and
convictions based on the same underlying conduct
are allowed at the international tribunals. At the
ICTY, He judges have discretion to apply either a
global, concurrent or consecutive sentence.
Therefore, practice is not consistent. However, the

final sentence must fairly and appropriately reflect the totality of the accissemilpable

conduct®®

At the ICC, aseparate sentence must be pronounced for each crime and a joint sentence
specifying the total period of imprisonment. This joint sentence is to be no less than the highest

individual sentence pronounced and cannot exceed the highest sentence possibke @ittt

(30 years or life imprisonment.

13.2.2.4.2. PARDON, EARLY REIEEASID REVIEW OF $ENCE

Prisoners can be eligible for pardon or early release. The final determination in this malter is
responsibility othe tribunal itself. At the ICTY and ICTR, thesident of the tribunal will make a
decision based on a consideration of the gravity of the crimes, the prisodemonstration of

rehabilitation, any substantial cooperation with the prosecutor, and personal circumstance

These decisions cannot be apjezh

At the ICC, a sentence must be reviewed aften-thirds of the sentence has been served or

after 25 years® A reduction in the sentence can be ordered based on cooperation with the

court and prosecutionsand changes in circumstancéSA decision not to reduce the sentence

must be reviewed regularly.

% See, e.g.Sylvestre Gacumbitsi, Case No. K2O®RL-64-A, Appeal Judgement, 7 July 2006, § 206; f A 6

AJ 11 454-5.
*Rome Statute, Art. 83.

*®|CTY RPRule 87(C)Seealso2 St SAT § 42aKambandaAJ 11 102-12.

¥ Rome Statute, Art. 78(3).
*bid. at Art. 110; ICC RPE, Rules223
* |bid.

10
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13.2.2.5. GUILTY PLEAS ANDARBEBRGAINING

The relevant provisions undené ICTY RPE are:

Rule 62bis: Guilty Pleas

If an accused pleads guilty in accordance with Rule 62 (vi), or requests to change h
her plea to guilty and the Trial Chamber is satisfied:that

(i) the guilty plea has been made voluntarily;

(ii) the guilty plea is informed,;

(iif) the guilty plea is not equivocal; and

(iv) there is a sufficient factual b
it, either on the basis ofindependent indicia or on lack of any material
disagreement between the parties about the facts of the case, the Trial Chamk

may enter a finding of guilt and instruct the Registrar to set a date for th
sentencing hearing.

Rule 62er: Plea Agreement Procedure

(A) The Prosecutor and the defence may agree that, upon the accused entering a ple
guilty to the indictment or to one or more counts of the indictment, the Prosecutor she
do one or more of the following before the Trial Chamber:

(i) apply to amendtte indictment accordingly;
(i) submit that a specific sentence or sentencing range is appropriate;

(i) not oppose a request by the accused for a particular sentence or
sentencing range.

(B) The Trial Chamber shall not be bound by any agreemestifign in
paragraph (A).

(C) If a plea agreement has been reached by the parties, the Trial Chamber shall rec
the disclosure of the agreement in open session or, on a showing of good cause
closed session, at the time the accused pleads guilacaordance with Rule 62 (vi), or
requests to change his or her plea to guilty.




MODULEL3 SENTENCING

Plea bargains are not allowed before the ICC.

Cuilty pleasmayinvolve apleaagreement between the accused and the prosecutishich can
include a norbinding recommendation from the prosecution to the trial chamber on
sentencingAs aresult of a guilty pleathe accusednay receivea discount on sentencirfy.

7 ™\ Once a guilty plea has been entered, the trial moves
straight to a sentencing hearirfgHowever, judges are
not bound to follow the recommendation of the
prosecution, although glty pleas have generally been
considered as mitigating circumstané@s. Trial
chambers have not explicitly guaranteed discounted
sentencing if a guilty plea is entered, but instead have
_ adopted a caséy-case analysis of each guilty plea.
on sentencing. P y _ y guity p

Thus, there are suoe instances where the ICTY has
\. 7 T .

found that aggravating circumstances outweigh the
mitigating effect of a guilty pléaor have departed from the sentencing recommendatf8n.

Guilty pleas may involve a plee
agreement between the accuse
and the prosecutionwhich can
include a norbinding
recommendation from the
prosecution to the trial chamber

Plea bargaining is used in BiH, where juddesiding on the agreement can either reject it or
admit it; if the panel admits the plea agreement itbisund by it and it has to determine the
sentence as set out in the agreemeiithe relevant law and jurisprudence on this is included
below in sectiorl3.3.2.3

Plea bargainings also possiblén the courts of Croatia and Serbia. See the relevant law and
jurisprudence on this below in sectioh8.3.3.2(Croatia) and.3.3.4.2(Serbia)

13.2.2.6. REPARATIONS

The ICTY and ICTR may order the retoir property and proceeds of crime to their rightful
owners, but this penalty has not been applied. Similarly, the ICC may impose fines or order
forfeiture of proceeds, property and assets derived directly or indirectly from the ¢fime.

See the discussionn victim compensationrestitution and reparationsin Module 14 for a
more detailed discussion of this issue.

“® (rvERsupranote 4, at 501.

*1|ICTY RPE, RuledbBand 100; ICTR RPE, Rules 62(B) and 100; RomesSfatu76(2).
42 QRYERsupranote 4, at 501.

*See, e.gKambandaTJ {1 60-2; KambandaAJ 11 125-6.

*“See, e.gD.b A 1, ahdAJ.

*>Rome Statute, Arts. 57(3)(e) and 93(1)(k); ICC RPE, Rule 99.

12
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13.3.REGIONAL LAW AND JSPRRUDENCE

Notes to trainers:

U The Module now shifts to focus on the national laws of BiBroatia and Serbi
However, it is not recommended to discuss the regional sections in isolation
training this Module. For that reason, cross references have been included ir
international section to the main regional laws and developments. Sdations tha
follow provide a basis for more -tlepth discussion about the national laws w
practitioners who will be implementing them in their domestic courts.

U As the SFRY Criminal Code is relevant in relation to sentencing for crimes arisi
the conflicsin the former Yugoslavia, it is important to start with the provisions in
code and for participants to discuss the relevance and applicability of these prov

U Trainers should bear in mind that Module 5 provides adapth overview othe way
in which international law is incorporated within the national laws. For this ree
such issues are not dealt with in detail in this section of khiglule, and it would b
helpful to have trained Module Before Modules that deal withsubstantive crimes.

U After discussing the SFRY Criminal CodeMbiule deals with the laws applicable
BiH, Croatia and Serbia in separate sections so that participants from any of
countries need only focus on their jurisdiction. Where availatiie, most relevan
jurisprudence has also been cited. Participants should be encouraged to use the
cases to discuss the application of the laws and procedures being taught.

U Tip to trainers:One very effective way of engaging the participants is tothem to
analyse one of the most important cases that concern sentencing in their dor
jurisdiction. Some cases have been cited below, but others may be raised
participants themselves or provided by the trainers.
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13.3.1. SFRY

/Notes for trainers: \

i

(¥

The SFR&riminal Codés applied for sentencing in Croatia, Serbia andBh¢ entity level
courts It has also been applied in some cases before the Court oftB#Hhus important
for participants from all three countries to discuss the main provisions of the ¢
Criminal Cod@and how they are applied in each of their national jurisdictions.

/

13.3.1.1. SFRY CRIMINAL CODE

13.3.1.1.1. OVERVIEW OF THE MRIRIOVISIONS

The SFRYXriminal Cod® included the legal framework for sentencing for every individual
criminal offence, including criminal offences from Chapter XVI (criminal offences against
humanity and international law).

Fve years of imprisonmentvas the minimum sentenceand death pendty was the maximum
sentencefor the following criminabffences:

=A =4 =4 =4 =4

Article 141- Genocide

Article 142(1) and (2) War Crime against Civiligns

Article 143—-War Crime against Wounded and Sick
Article 144-War Crime against Prisoners of Wand
Article 148(2)- Use of Forbidden Means of Warfare

Article 2 of the SFRSriminal Coderescribes thathe basis and limits for deciding on criminal
acts and imposing criminal sanctions include:

)l
)l
)l

In accordance with Article 3 of the SF®¥minal

Code no punishment or other criminal sanctio
may be imposed on anyone for an act whic
prior to being committed, was not defined by la
as a criminaict, and for which a punishment ha y

The protection of man
The protection obther basic values of socialist sednanaging societyand
The application of criminal justice, when and to the extent necessary to suppress socially

dangerous activities
N

No punishment or other criminal sanctic

may be imposed on anyone for an act

' which, prior to beingommitted, was not
defined by law as a criminal act.

“SFRY Criminal Code, Official Gazette of the SFRY No. 44/76, 36/77, 34/84, 74/87, 57/89, 3/90, 38/90.

14



INTERNATIONAIRIMINALLAW & PRACTICERAININGVMIATERIALS ICLS

not been prescribed by statute.

According tArticle 4, the law that was in power at the time when a criminal act was committed
shall be applied to the person who has committed the criminal act.

If the law has been altered one or more tim N
after the criminal act was committed, the 1avl |r the |aw has been altered one or mor:
which is less severe in relation to the offend times after the criminal act was
shall be applied. committed, the law which is less severe
relation to the offender shall be appliec
In accordance with Article 6 of the SFR¥minal J

Code in the course of the execution of a criminal

sanction, certain rights othe convictmay be removed or restrictedout only to the extent
appropriate tothe criminal sanctionand only in avay thatrespecs the convicts personality
and his human dignity.

Article 5(2)provides thatthe general purpose of drafting and imposing the criminal sanctions is
to suppress the socially dangercagivities thatviolate or jeoparisethe social values protected
by the criminal code

Article 33 states thatthe purpose of punishmentvithin the framework of the general purpose
of criminal sanctions (Article 5(2)3:

9 preventing the offender froncommitting criminal acts and his rehabilitation;

1 rehabilitative influence on others not to commit criminal acsd

1 strengthening the moral fibre of a socialist selbnaging society and influence on the
development of citizerisocial responsibility andiscipline.

In accordance with Article 36(1unishments provided by the S¥FRriminal Codenay only be
imposed if respectively prescribed for a given criminal act. The court may increase or reduce the
punishment provided for an offence only subject toetconditions laid down by the SFRY
Criminal Code

13.3.1.1.2. DEATH PENALTY

Note: The death penaltyhas been abolished in BiH, Croatia and Sefg& the relevant sections
below on abolition of the death penalty in each country and the maximum sentences that are
now applicable.

However, for referenceArticle 370f the SFRY Criminal Code provides the following with respect
to the death penalty

1 The death penalty may not be imposed as the only principal punishment for a certain
criminal act
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1 The death penalty may benposed only for the most serious criminal acts when so
provided by the statute

1 The death penalty may not be imposed on a pregnant woman or on a person who was
not aged 18 or over at the time of the commission of a criminal act

1 The death penalty may be imposed on an adult person who was under 21 years of age at
the time of the commission of a criminal act, under conditions referred to in paragraph 2
of Article 37 only for criminal acts committed against the bases of the socisdid:
management social system and security of the SFRY, for criminal acts against humanity
and international law, and for criminal acts against the armed forces of thg SFR

1 The death penalty shall be executed by shooting, without members of the public
present.

13.3.1.1.3. IMPRISONMENT
In accordance with Article 38:

1 The punishment of imprisonment may not be shorter than 15 days nor longer than 15
years;

9 The court may impose a punishment of imprisonment for a term of 20 years for criminal
acts eligible for the deatpenalty;

1 For criminal acts committed with intent for which the punishment % years
imprisonment may be imposed under statute, and which were perpetrated under
particularly aggravating circumstances or caused especially grave consequences, a
punishment d imprisonment for a term of 20 years may be imposed when so provided
by statute;

9 The punishment of imprisonment is imposed in full years and months, but prison terms
not exceeding six months may also be measured in full days;

1 A term of imprisonment is seed in closed, serupen or open institutions for serving
sentencesand

1 A convicted person who has served half of his term of imprisonment, and exceptionally a
convicted person who has served a third of his term, may be exempted from serving the
rest of hs term on the condition that he does not commit a new criminal act by the end
of the period encompassed by his sentence (parole).

16
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13.3.1.1.4. MAIN PROVISIONS ARPABLE TO PUNISHMENT

13.3.1.1.4.1. GENERAL PRINCIPLES

The general principles on sentencing are included in Article 41 of the SFRY Criminal Code.

Article 41

(2) The court shall fix the punishment for a criminal act withne fimits provided by
statute for such an act, taking into account the purpose of the punishment, all tt
circumstances bearing on the magnitude of punishment and all the circumstanc
influencing the degree of punishment (mitigating and aggravating cistamees), in
particular:

9 the degree of criminal responsibility,

9 the motives from which the act was committed,

9 the degree of danger or injury to the protected object,

9 the circumstances in which the act was committed,

9 the past conduct of the offender,

9 his personal situation,

9 his conduct after the commission of the criminal act, as well as

9 other circumstances relating to the personality of the offender.

(2) In deciding upon the punishmerthe court shall take into special consideration:

whether the most ecent offence is of the same type as a previous one,
whether both acts were committed from the same motive, and
it will also consider the period of time which has elapsed since the previol
conviction was pronounced, or since the punishment has beenedemr
pardoned. * ..+

13.3.1.1.4.2. REDUCTION OF PUNISH\M

Article 42 provides that the court may set the punishment below the limit prescribed by statute,
or impose a milder type of punishment:

1 when provided by statute that the offendsrpunishment may be reduced;
1 when it finds that such extenuating circumstances exist which indicate that the aims of

punishment can be attained by a lesser punishment.

13.3.1.1.4.3. LIMITSOF REDUCING PUNISHNIE

In accordance with Article 43, when there are conditions for the reduction of punishment
referred to in Article 42, the court shall reduce the punishment within the following limits:
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1 If a period of three yeafsimprisonment is pregibed as the lowest limit for the
punishment for a criminal act, it may be reduced for a period notegding one year of
imprisonment.

1 |If a period of two yearsimprisonment is prescribed as the lowest limit for the
punishment for a criminal act, it mayelreduced for a period not exceid six months
of imprisonment.

1 If a period of imprisonment of one year is prescribed as the lowest limit for the
punishment for a criminal act, it may be reduced for a period not exoeettiree
months of imprisonment.

1 If a period of imprisonment not exceeding one year is prescribed as the lowest limit for
the punishment for a criminal act, it may be reduced to a period noteeding 15 days
of imprisonment.

9 If the punishment of imprisonment is prescribed for a criminalwithout indication of
the lowest limit, the court may impose a fine in lieu of imprisonment

In deciding on the extent of the reduction of punishment under the rules set out above, the
court shall take into special consideration the smallest and the getatunishment prescribed
for the particular criminal act.

13.3.1.1.4.4. REMISSION OF PUNISENMT

In accordance with Article 44, the court may refrain from imposing a punishment on a person
who has committed a criminal act only when so provided by statute.

Where the cairt is authorised to refrain from imposing a punishment on a person who has
committed a criminal act, it may also reduce the punishment regardless of the limitations
prescribed for the mode of reduction of punishment.

In accordance with Article 45, the wad may refrain from imposing a punishment on a person
who has committed a criminal act by negligence when the consequences of the act committed
affect the offender so severely that imposing a punishment in such a case would manifestly not
serve the purpos of the punishment.

13.3.1.1.4.5. DETERMINATION OF RPEINMENT IN THE CASEEMULTRECIDIVISM

In accordance with Article 46, for a criminal act committed with premeditation for which the law
provides the punishment of imprisonment, the court may impose a more sevenisipment
than the one prescribed by statute in the following cases:

91 If the offender has been sentenced to imprisonment for a term exceeding one year at
least twice before, and if he still demonstrates a propensity toward continuing to
commit criminal actsor

9 If a period of five years has not expired between the day when the offender was
released after serving his previous sentence and the day when he committed the most
recent criminal act.

18
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The more severe punishment must not exceed double the amounteopthscribed punishment
of imprisonment, and must not exceed a periodl&fyears.

In considering whether to impose the more severe punishmém court shall take special
account of the similarity among the criminal acts committed, the motives from which they were
committed as well as the need that such a punishment be imposed for the sake of attaining the
aim of punishment.

13.3.1.1.4.6. CONCURRENCE ORMIRAL ACTS

In accordance with Article 48, if an offender by one deed or several deeds has committed several
criminal acts, and if he is tried for all of the acts at the same time, the court shall first assess the
punishment for each of the acts, and themopeed with the determination of the integrated
punishment (compound sentence) for all the acts taken together.

The court shall impose the compound punishment by the following rules:

9 If capital punishment has been inflicted by the court for one of ¢benbined criminal
acts, it shall pronounce that punishment only

9 If the court has decided upon a punishment of 20 yeargprisonment for one of the
combined criminal acts, it sll impose that punishment only.

1 If the court has decided upon punishmentsiwiprisonment for the combined criminal
acts, the integrated punishment shall consist of an aggravation of the most severe
punishment assessed, but the aggravated punishment may not be as high as the total of
all incurred punishments, and may not exceedeaiqd of 15 yearamprisonment.

9 If for the combined criminal acts several punishments of imprisonment have been
decided upon which taken together do not exceed three years, the integrated
punishment may not exceed a period of eight geaf imprisonment.

13.3.1.1.4.7. DECIDING UPON PUNVEHNT OF CONVICTERBENS

In accordance with Article 49, if a convicted person is tried for a criminal act committed before
he commenced serving his previous sentence, or for a criminal act he committed while serving a
sentence of impsonment or juvenile custody, the court shall impose a compound punishment
for all the criminal acts by applying provisions set forth in Article 48, taking the punishment from
the earlier sentence as an alreadyposedpunishment. The sentence or part ofetlsentence
which the convicted person had served shall be crediteeards thesentence of imprisonment.

For criminal acts committed in the course of serving a sentence of imprisonment or juvenile
custody the court shall determine the offendepunishmenindependently of the punishment

for the earlier sentence, if by applying the provisions set forth in Article 48 the aims of
punishment could not beealised due to the short term left to serve from the previous
sentence.
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If a convicted person, while semg a sentence of imprisonment or juvenile custody commits a
criminal act for which a fine or punishment of up to one year of imprisonment is prescribed by
statute, he shall be punished disciplinarily.

13.3.1.1.4.8. CREDIT FOR A PERSPENT IN CUSTODY ANREDIT FOR RISHMENT
UNDER AN EARLIER HENCE

In accordance with Article 50, the period of tim _ _ _ )
spent in custody awaiting trial, as well as eagh T_h_eperl.od of time spent in custgdy.
deprivation of liberty relating tothe criminal awaiting trial, as well as each deprivatic

act, shall be counted as part of the sentence pf of liberty relating to a criminal act, shal
imprisonment be counted as part of the sentence of

imprisonment, juvenile custody or a fint

The part of punishment served under an earlier ’
sentene or paid under an earlier fine for a minoffenceor economic violation, as well as the
punishment or disciplinary measure of the deprivation of liberty which a person has served
because of violation of military disciplinehall also be counted as paof the new sentence
imposed for a criminal act whose characteristics encompass the characteristics of a minor
offence, economic violation or violation of military discipline

In counting the credit, one day spent in custody awaiting trial, one day of \dgjmn of
freedom, one day of juvenile custody, one day of imprisonment and a fine of 100 dinars shall be
deemed equal.

13.3.1.1.4.9. AMNESTY

In accordance with Article 101, persons covered by an act of amnesty are granted immunity
from prosecution, complete or partiaexemption from the execution of punishment,
substitution of the imposed punishment by a less severe @rasureof the conviction, or
annulment of legal consequences incident to conviction

See also Module 1(Defencesjor a discussion oamnesties.
13.3.1.1.4.10PARDON

In accordance with Article 102 of the SFB¥minal Codeby means of pardanspecifically
designated persons are granted immunity from prosecution, complete or partial exemption from
the execution of punishment, substitution of the imposed punishinby a less severe one,
removalof the conviction, or annulment or shortenimg the duration of the legal consequences
incident to conviction or security measure.

A pardon mayerminate or shorten theduration of the following security measures: prohibition

to carry out a certain occupation, activity or duty, bar to public appearance, prohibition against
driving a motor vehicle for the offenders who are drivers by professiomxmulsion ofa
foreignerfrom the country.
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13.3.2.BIH

Notes to trainers:

U Itis important for participants to discuss the application of the BiH Criminal Code
Court of BiH for the purposes of sentencing. It should be taken into account t
some caseghe SFRY Criminal @ohas been applied. Participants should discuss
circumstances in which each of these codes should apply to cases before the C
BiH. Participants from thBiH entity level courtshould discuss the ways in which
SFRY Criminal Code is appiietheir courts for the purposes of sentencing.

U All participants should be encouraged to raise cases that they have been invo
where sentencing issues have arisen, and in particular to identify the main factol
have been taken into account bydltourt when determining the appropriate senter
for each case.

U Jurisprudence from the Court of BiH and tBéH entity levelcourts, as far as it
known, is included in this section. Participants should discuss these cases anc
the sentences thaivere imposed.

U Participants can also use the case study to discuss how their national courts
sentence the accused in that case, and what factors, based on the case summal
national courts would take into account.

U This section on BiH law is sttured to first deal with the main provisions of E
Criminal Code, and thereafter, with the jurisprudence from the Court of BiH an
entity levelcourts.

13.3.2.1. OVERVIEW

During the 19921995 war in Bosnia and Herzegovina, the SFRY Criminal Code was appmticable
the territory of Bosnia and Herzegoviffa.

The SFRY Criminal Code remained in force for the Federation of Bosnia and Herzegovina until
1998 when the Criminal Code of the Federation of Bosnia and Herzegovina was ‘Passkfhr
Republika Srpska untiDR0, when the Criminal Code of Republika Srpska was pd8sed.

*" Decree with the Force of Law on Application of the Criminal Code of the Republic of Bosnia and
Herzegovina and the Criminal Code of the Socialist FaderRepublic of Yugoslavia taken over as the
republic law during the imminent war danger or during the time of war (RBiH Official Gazette No. 6/92);
Law on Confirmation of Decrees with the Force of Law (RBiH Official Gazette No. 13/94); Law on Changes
and Amendments of the SFRY Criminal Code (Republika Srpska Official Gazette No. 12/93) changing the
title of the SFRY Criminal Code into the Criminal Code of Republika Srpska.

*® Federation of Bosnia and Herzegovina, Criminal Code (28 Nov. 1998), Federatimsnid and
Herzegovina Official Gazette No. 43/98.
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In 2003, the new BiH Criminal Code was passed, along with the new Federation of Bosnia and
Herzegovina Criminal Code the new Republika Srpska Criminal Code aBdr tiBdRigtrict
Criminal Codé®

With regard to crimes arising out of the conflicts in the former Yugoslav&aBiH entity level

courts apply the SFRY Criminal Code, which was in force at the time of the commission of the
crimes charged, while the Court of Bgdnerallyhas applied theBiH Criminal CoddHowever,

the Court of BiHecently alscacknowledged in certain cases that the SFRY Criminal Code should
have been applieds more favourable to the accused in the particular cases

One of the most important consequences of this sitoatis a different sentencing policy, where
the Court of BiH, on the basis of the ElHminal Codecan determine a lontgerm imprisonment
sentence ranging from 21 to 45 years imprisonment, while Biild entity levelcourts, on the
basis of the SFRXimimal Code can determine maximum 20 years imprisonment sentefi¢es

has implications for the rule that the court must apply the law more favourable to the accused.
For more orthis, seeModule5.

13.3.2.2. MAIN PROVISIONS OFETBIH CRIMINAL CODE SENTENCIRG

The BiHCriminal Codéencludes a legal framework fo A

sentencing for every individual criminal offence, includifig No punishment or other crimine
criminal offences fromChapter XVII (criminal offenceg sanctions shall be imposed on
against humanity and values protected by international  person unless guilty of the
law). committed criminal offence.

o
Ten years of imprisonment is the minimum sentence and -kengn imprisonment is the
maximum sentence for the following criminaffences:

Article 171- Genocide

Article 172— Crimes Against Humanity

Article 173—-War Crime against Civiligns

Article 174-War Crime against Wounded and Sick

Article 175-War Crime against Prisoners of War

Article 176(1) Organising a group of people for the purpose ofgedrating criminal
offence referred to in Articles 171 (Genocide), 172 (Crimes against Humanity), 173 (War
Crimes against Civilians), 174 (War Crimes against the Wounded and Sick) or 175 (War
Crimes against Prisoners of War

=A =4 =4 4 -4 4

** Republika Srpska, Criminal Code (1 Oct. 2000), Republika Srpska Official Gazette No. 22/00.

0 BiH, Criminal Code, BiH Official Gazette No. 3/03 and 32/03; FBiH, Criminal Code, FBiH Official Gazette
No.36/ 03 and 37/ 03; RS, Criminal Code, RS Of ficial G
Herzegovina, Criminal Code, Br¢cko District of Bosnia
*' BiH CC, BiH Official Gazette No. 03/03, 32/03, 37/03, 5&D®4, 30/05, 53/06, 55/06, 32/07, 08/10,

consolidated versiorgvailable atwww.sudbih.gov.ba.

22



INTERNATIONAIRIMINALLAW & PRACTICERAININGVMIATERIALS ICLS

Article 177(2) and (3} Unlawful Killing or Wounding the Enemy
Article 179-Violating the Laws and Practices of Warfare
Article 191(3)- Taking of Hostages

Article 192- Endangering Internationally Protected Persorasd
Article 193a(2)- Forbidden Arms and Other Means@é&mbat

= =4 =4 4 A

According to Article 3(a) of the Bi€riminal Codeno punishment or other criminal sanctions
shall be imposed on a person unless guilty of the committed criminal offence.

13.3.2.2.1. BASIS AND LIMITS FORIMINAL JUSTICE GAMSION

In accordance with Articlg of the BiHCriminal Codecriminal offences and criminal sanctions
shall be prescribed only for acts threatening or violating personal liberties and human rights, as
well as other rights and social values guaranteed and protected by the Constitutidosofa

and Herzegovina and international law in such a manner that their protection could not be
realised without criminal justice compulsion.

The prescription of criminal offences, as well as the types and the range of criminal sanctions,
shall be basedipon the necessity fotcriminal justice compulsidnand its proportionality with

the degree and nature of the danger against personal liberties, human rights and other basic
values.

13.3.2.2.2. PRINCIPLE OF LEGXLIT

In accordance with Article 3 of the B&timinal ©de, criminal offences and criminal sanctions
shall be prescribed only by law.

No punishment or other criminal sanction may be imposed on any person for an act which, prior
to being perpetrated, has not been defined as a criminal offence by law or intena&law, and
for which a punishment has not been prescribed by law.

13.3.2.2.3. TIME CONSTRAINTS REBING APPLICABILITY

In accordance with Article 4, the law that was in effect at the time when the criminal offence
was perpetrated shall apply to the perpetrator of the criminal offence.

If the law has been amended on one or more occasions after the criminal offence was
perpetrated, the law that is more lenient to the perpetrator shall be applied.

13.3.2.2.4. TRIAL AND PUNISHMEROR CRIMINAL OFFESCGEJRSUANT TO THE
GENERAL PRINCIPLESNTERNATIONAL LAW
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Article 4a) provides thatArticles 3 and 4 ofhe BiHCriminal Codeshall notprejudice the trial
and punishment of any person for any act or omission which, at the time when it was
committed, was criminal according to the general principles of international law.

13.3.2.2.5. PURPOSE OF CRIMISAINCTIONS

The purpose of criminal sanctions, as @at in Article 6 of the Bil€riminal Codgis as follows:

T

=

Protecting society from the commission of criminal offences through deterrence so that
legal order is respected and criminal offences prevented

Preventing perpetrators from perpetrating new orinal offences

Encouraging the rehabilitationf criminal offendersand

Providing protection and redress to victims of a criminal offence.

13.3.2.2.6. IMPRISONMENT

Article 42 provides that:

T
1

Imprisonment may not be shorter than 30 days or longer than 20 years.

Imprisonment shall be imposed in full years and months; however, the punishment of
imprisonment for a term not exceeding six months may also be measured in full days.
Imprisonment referred to in this Article cannot be imposed on juveniles. The
punishment ofjuvenile imprisonment may be imposed on juveniles under the conditions
prescribed by Chapter X of this Code (Rules on Educational Recommendations,
Educational Measures and Punishment of Juveniles). Juvenile imprisonment, by its
purpose, nature, duration ahmanner of execution, represents a special punishment of
deprivation of liberty.

13.3.2.2.7. LONGTERM IMPRISONMENT

In accordance with Article 48), longterm imprisonment is prescribed in the following manner:

1

For the gravest forms of serious criminal offences perpetrated with intent,-teng
imprisonment for a term of1to 45years may be prescribed.

Longterm imprisonment shall never be prescribed as the sole principal punishment for a
particular criminal fence.

Longterm imprisonment shall not be imposed on a perpetrator who has not reached
twenty-one years of age at the time of perpetrating the criminal offence.

Longterm imprisonment shall be imposed in full years only.

If longterm imprisonment haseen imposed, amnesty or pardon may be granted only
after threefifths of the punishmenhasbeen served.

13.3.2.2.8. MAIN PROVISIONS ARPABLE TO PUNISHMENT
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The principles fopronouncingpunisiment are dealt with Articles 48 57 of the BiH Criminal
Code.

13.3.2.2.8.1. GENERARBRINCIPLES

Article 48 sets out the general principles for meting out punishment. In accordance with that
Article, the court shall impose the punishment within the limits provided by law for that
particular offence

1 Having in mind the purpose of punishmeamd
1 Taking into account all the circumstances bearing on the magnitude of punishment
(extenuating and aggravating circumstances), and, in particular:
o the degree of guilt
the motives for perpetrating the offenge
the degree of danger or injury to theqtected object
the circumstances in which the offence was perpetrated
the past conduct of the perpetrator
his personal situation and his conduct after the perpetration of the criminal
offence as well as
o0 other circumstances related to the persortglof the perpetrator.

O O O O O

In ruling on the punishment for the criminal offenbg an accused who has previously been
convicted of a crimgthe court shall take into special consideration:

1 Whether the most recent offence is of the same type as the previmes

1 Whether both acts were perpetrated from the same motiead

9 The period of time which has elapsed since the pronunciation of the previous conviction,
or since the punishment has been served or pardoned.

13.3.2.2.8.1. REDUCTION OF PUNISHWM

Reduction of punishmens set out in Articles 49 50. In accordance with Article 49, the court
may set the punishment below the limit prescribed by the law, or impose a milder type of
punishment:

1 When law provides the possibility of reducing the punishment;
1  When the court étermines the existence of highly extenuating circumstances, which
indicate that the purpose of punishment can be attained by a lesser punishment.

When the conditions for the reduction of punishment referred to in Article 49 (Reduction of
Punishment) of te BiHCriminal Codeexist, the punishment shall be reduced within the
following limits set out in Article 50:

1 If a punishment of imprisonment of ten or more years is prescribed as the lowest
punishment for the criminal offence, it may be reduced to frears of imprisonment;
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9 If a punishment of imprisonment of three or more years is prescribed as the lowest
punishment for the criminal offence, it may be reduced to one year of imprisonment;

9 If a punishment of imprisonment of two years is prescribed asldast punishment
for the criminal offence, it may be reduced to six months of imprisonment;

9 If a punishment of imprisonment of one year is prescribed as the lowest punishment for
the criminal offence, it may be reduced to three months of imprisonment;

1 If a punishment of imprisonment not exceeding one year is prescribed as the lowest
punishment for the criminal offence, it may be reducedtxdays of imprisonmentnd

1 If a punishment of imprisonment is prescribed for a criminal offence without indicatio
of the lowest limit, the court may impose a fine in lieu of imprisonment

When deciding on the extent of reducing punishments in accordance with the rules set above,
the court shall take into special consideration the smallest and the largest punishment
prescribed for the particular criminal offence.

13.3.2.2.8.2. RELEASE FROM PUNIENW

In accordance with Article 51, the court may release the perpetrator from punishment when
such possibility is explicitly provided by law.

As provided byArticle 52, the court may release the perpetrator from punishment for a criminal
offence perpetrated by egligence when the consequences of the criminal offence perpetrated
affect the perpetrator so severely that imposing a punishment would obviously not serve the
purpose of punishment.

In cases when the court is allowed to release the perpetrator from pumént, the court may
decide to reduce the punishmenwithout regard to limitations prescribed for reduction of
punishment in Article 49 (Reduction of Punishment) of this Code.

13.3.2.2.8.3. CONCURRENCE OF CRMMIOFFENCES

If the perpetrator, by a single action or l®gveral actions, has perpetrated several criminal
offencesfor which he is tried at the same time, the court shall, in accordance with Article 53,
first mete out the punishment for each of the offences separately, and then proceed with
imposing a compoundounishment of longerm imprisonment, compound punishment of
imprisonment or a compound fine for all the offences taken together.

In doing so, the court shall adhere to the following rules in imposing compound punishment:

91 If the court has determined a pishment of longerm imprisonment, or longerm
imprisonment and imprisonment, for the concurrent criminal offences, the compound
punishment must be higher than each of the individual punishments, but must not
exceed a period of fortfive years;

9 If the court has determined punishment of imprisonment for the concurrent criminal
offences, the compound punishment must be higher than each of the individual
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punishments, but the compound punishment may not be as high as the sum of all
incurred punishments, nanay it exceed a period of twenty years;

9 If the court has determined a punishment of imprisonment exceeding ten years for two
or more concurrent criminal offences, the court may impose a compound punishment of
longterm imprisonment that shall not be asigh as the sum of all individual
punishmentspr

1 If for each of the offences perpetrated in concurrence a punishment of imprisonment
not exceeding three years is prescribed, the compound punishment may not exceed
eight years

13.3.2.2.8.4. CONTINUED CRIMINAEFRENCE

Article 54 of the BikCriminal Cod@rovides thatconcurrence of criminal offences shall not apply
to criminal offencs arising out of the same transaction. A criminal offence arises out of the
same transaction when the perpetrator intentionally perpetrateswuamber of identical criminal
offences or offences of the same type in which, according to the manner of perpetration, the
temporal connection and other material circumstances connecting them constitute a whole.

When a criminal offence arising of the samnansaction comprises offences of the same legal
description, the court shall choose the type and the range of the punishment prescribed for such
a criminal offence. If criminal offences of the same type are at issue, the court shall choose the
type and he range of punishment prescribed for the most serious of these offences.

13.3.2.2.8.5. DECIDING UPON PUNVEHNT OF CONVICTEIRBENS

In accordance with Article 55 of the BiEtiminal Codgif a convicted person is tried for a
criminal offence he had perpetrated befocemmencing the previous sentence, or for a criminal
offence he perpetrated while serving a sentence of imprisonment,-teng imprisonment or
juvenile imprisonment, the court shall impose a compound punishment for all the criminal
offences applying prosions set forth under Article 53 (Concurrence of Criminal Offences) of the
BiH Criminal Codge taking the punishment from the earlier sentence as an already fixed
punishment. The sentence or part of the sentence, which the convicted person had already
served, shall be credited towards the imposed sentence of imprisonment or -temg
imprisonment.

For criminal offences perpetrated during the course of serving the punishment of imprisonment,
long-term imprisonment, or juvenile imprisonment, the court shagtermine the perpetratois
punishment independently of the punishment for the earlier sentence in cases when the
application of Article 53 of the BiBriminal Codevould lead to failure to achieve the purpose of
punishment considering the duration tife non-served portion of the previous sentence.

13.3.2.2.8.6. CREDIT FOR THE PERISGPENT IN CUSTODWDA CREDIT FOR
PUNISHMENT UNDER BARLIER SENTENCE
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In accordance with Article 56 of the BE&iminal Codgethe time spent in custody pending trial,
as well as any depmtion of freedom related to the criminal offence, shall be counted as part of
the sentence of imprisonment, loAgrm imprisonment, juvenile imprisonment or the fine.

In countingthe credit, one day spent in custody pending trial, one day of deprivation o
freedom, one day of juvenile imprisonment, one day of imprisonment, one day oftésng
imprisonment and a fine of 100 KM, shall be deemed equal.

13.3.2.2.8.7. CREDIT FOR DETENTAD® SENTENCE SERXBROAD

In accordance with Article 57, the detention, deprivatioh freedom in the course of an
extradition procedure, as well as the punishment which the perpetrator served upon a
judgement of a foreign court, shall be credited toward service of the sentence imposed by the
domestic court for the same criminal offencghereas if the punishments are not of the same
kind, the deduction of the punishmenérsed abroad shall be effected at the casrtliscretion

13.3.2.2.8.8. AMNESTY

In accordance with Article 118 of the B@timinal Codepersons covered by an amnesty are
grantedrelease from criminal prosecution, complete or partial release from the execution of
punishment, substitution of the imposed punishment by a less severe one, deletion of the
conviction, or cancellation of legal consequences incident to conviction.

Amnesty forthe criminal offences prescribed under the BiiHiminal Codanay be granted by
the Parliamentary Assembly of Bosnia and Herzegovina by virtue of a law.

13.3.2.2.8.9. PARDON

Article 119 of the BikCriminal Coderovides thatby means of pardon, specifically designated
persons may be grantedcomplete or partial release from the execution of punishment,
substitution of the imposed punishment by a less severe one, deletion of the conviction, or
annulment or shortening the duration of the security measure of prohibition daycout a
certain occupation, activity or duty, or a certain legal consequence incident to conviction.

A pardon for the criminal offences determined under the criminal legislation of Bosnia and
Herzegovina may be granted aylecision of the Presidency Bosnia and Herzegovina pursuant
to a special law

13.3.2.2.9. RELEASE ON PAROLE

Release on parole, or conditional releagedealt with in Article 44 of the BiBriminal Code
which provides

1 A convicted person who has served @mdf of his sentence, and as @&xception, a
convicted person who has served otierd of his sentence, may be released from
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1

1

serving the punishment of imprisonment undéhe condition that he does not
perpetrate another criminal offence before expiration of the time of the sentence.

A onvicted person who has served chalf of hissentencemay be released from
serving the punishment of imprisonment iifi the course of serving his sentente has
improved to the point where hecan reasonably be expected to compdrimself
appropriately after his release, anih particular,not perpetrate criminal offences. In
determining whether to release a convicted person on parole, account shall be taken of
his conduct during the term of the sentence, as well as other circumstances indicating
that the purpose of the punishment has been attained.

A convicted person who has served ah@&d of his sentence may be released on parole,
provided that the conditions referred to in paragraph 1 of this Article exist, and provided
that special circumstancesleding to the personality of the convicted person manifestly
indicate that the purpose of the punishment has been attained.

The person punished by lostigrm imprisonment may be granted conditional release
after threefifths of the punishmenhasbeen sered.

Article 45 of the BikCriminal Codasets out the provisions dealing with the revocation of parole:

T

1

The court shall order revocation of parole if the convicted person, while on parole,
perpetrates one or more criminal offences for which a punishmervelr one year or a
more severe punishment has been imposed.

The court mayalsoorder revocation of parole if the parolee perpetrates one or more
criminal offences for which a punishment of imprisonment for a term up to one year has
been imposed. In decidg whether to revoke the parole, the court shall take into special
consideration the similarity in the nature of the acts perpetrated, their significance, the
motives from which they were perpetrated, as well as other circumstances indicating
the approprateness of revoking parole.

When the court orders revocation of parole, it shall impose punishment considering the
previously imposed sentence as an already fixed punishment. The part of the
punishment that the convicted person served under the earlientesece shall be
credited toward service of the subsequent sentence, whereas the period of time spent
on parole shall not be credited.

The provisions of paragraphs 1 through 3 of this Article shall also be applied when the
parolee is tried for a criminalffence perpetrated prior to his release on parole.

13.3.2.3. PLEA BARGAINING

In accordance with Article 231(1) of the Eildminal Procedure Codthe suspect or the accused
and the defence attorney may negotiate with the prosecutor about the conditions of admitting
guilt for the criminal offence with which the suspect or the accused is charged, until the
completion of the main trial or the appet@proceedings.

In pleabargaining with the suspect or the accused and his defence attorney on the admission of
guilt, the prosecutor may propose, pursuant to Article 231(3) of the Giirhinal Procedure
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Code an imprisonment sentence below the legallyegeribed minimum or a more lenient
criminal sanction for the suspect or accused in accordance with th€&iinal Code.

In the course of deliberation about the plea agreement, tioeirt must examine,nter alig,
whether the imposed sanction is in accordance with Article 231(3) of th€Bikinal Procedure
Codeand whether the accused understands that by t N
agreement on tle admission of guilt he waives his right
trial, and that he may not appeal the criminal sanctign
imposed®?

If the court accepts the plea
agreement, it is bound by it anc
has to mete out the criminal
sanction as set out in the

In accordance with Article 231(5), theurt can either agreement.

accept the agreement or reject it. If trmwurt accepts the
plea agreement, it is bound by it and has to mete out the s
criminal sanction as set out in the agreemelitthe court accepts the plea agreement, the
statement of the accused shall be entered into the record andcthet shall continue wh the
hearing for the pronouncement of the sentence foreseen by the agreement.

13.3.2.4. COURT OF BIH JURISPRNCE ON SENTENCING

The BiHCriminal Cod@rovisions, as set out above, represent the legal basis foCthuet of BiH
with regard to the sentencingh few examplesare outlined belowto demonstrate how thecourt

hasappled these provisionslt should be noted that in some of these castt® Court of BiH
applied theSFRriminal Codé®

13.3.2.4.1. a 9 W! FILALCASEAGGRAVATING ANDTMBATING CIRCUMSTEAISC

In Mejakid et al., where the accused were convicted for crimes against humanity, the appellants
contestedthe sentence rendered by the trial panélThe appellate paneloted the fact that the

first instancepanelhad consideredll circumstances bearing ohé magnitude of punishment,

as stipulated by Article 48 of the B@&iminal Codgincluding®

the statutory limits of the punishment for the relevant crimirdience
the purpose of punishment

the degree of criminal liability of the accused

the circumstances in which theffencewas committed

the degree of danger to the protected object

the previous lives of the perpetratars

=A =4 =4 4 =4 4

*2t should be noted here, however, that an appeal could be submitted in relation to the criminal sanction
imposed, if the decision pronouncing the sentenceeaded the authority the court has under the law
(seeArt. 298 of the BiH CPC).
*% See discussion below with regard to tKartovd  aStuplar et alcases.
2;‘c ourt of Bi.HaseMa-KRZGI2GD, 2adtInstarice Verdict, 16 Feb. 2009, 1 163.

Ibid.
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9 their personal circumstanceand
9 their conduct after the fact.

In terms of aggravating factors for the accuséeljko Me j a khé first instance panel
considered®

9 the long duration of the difficult position of helplessness and fear of the detainees in the
Omarska camp where the accused was regularly present;

91 thelarge number of victims;

1 the circumstances iwhich the direct perpetrators committed the criminal acts and their
cruel treatment of victims abusing their helplessness and fear;

1 the extremely serious consequences the detainees and their family members suffered;

9 the duration of the accseds term in he camp, during whicthe demonstrated
determination and persistence in the commission of the crimiridnce; and

1 Me j askairlidr experience as a professional police officer due to which he had a special
public duty to enforce the law, which he faileal do.

In terms of the mitigating factors for the accuséce | Nl & joa tke agpellate panehoted that
the first instancepanel considered’

the fact that theaccusedwvas a family man and thfather of two children;
had no prior convictions;

Me j ahklpedcertain detainees in a few situatigrsd

Me j askropdr conduct before theourt.

=A =4 =4 =4

The appellate panel concluded thiie first instancepanel gave afiadequate assessment of all
aggravating and mitigating circumstances given all the subjeatideobjective factors related to
the criminal offense and the perpetratbwi t h r e g a r’sisentence® Nhe jagpéllated
panel found that the sentence of losigrm imprisonment for the term o1 yearsimposed by
the trial panelrepresented a proportionate punishmemeflecting the gravity of the criminal
offence andthe protected object endangered by ttufence.>

The appellate panel noted, in respect of thecused Mordllo Gruban,that the first instance
panelhadconsidered tle following aggravating circumstanc®s:

9 the duration ofGrubans presencén the Omarska camp;

*%|bid. at { 164.
> bid.
%8 |bid. at { 165.
*bid.
% bid. at 1 166.
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9 his persistence in the commission of the crimiofi&nce concerned;

9 his consent to the mass crimes committed in the camp; and

1 the large number of victims whavere helpless and afraid in the camp, subjected to
everyday tortures andhistreatment

The trial panel considered the following mitigating circumstarices

9 the fact that a certain number of witnesses mentioned that the accused had helped

some detainees andhad not been violent N
towards them; Punishmentsare not imposed
1 the fact that the accused had no priof proportionate to the criminal offence
convictions; only, but also proportionate to the
1 that he was a family man arttie father of two manner and the circumstances in
children; and which the offence was committed ar
1 Grubaris proper conduct before theourt. the personality of the perpetrator
>

The first instance panel held that the accused

“selectively resolved specific situations, either on a personal basis or based on another
relationship, knowing that the unlawful treatment of inmates in the Omarska camp was
recurring and widespredd d e mo n sdeterminatiom ot td oppose such conduopenly

and leave the camp, despite his awareness of the incidents that were taking flace

However the appellate panel considered that there were highly mitigating circumstances for the
accused Grubato which the trial panel had not attached sufficiameight. In the opinion of the
appellate panel, these mitigating circumstances outweighed the aggravating circumstanees. T
appellate panel heldtherefore, thatthe first instancesentenceof 11 yearsimprisonmentwas

too strict, and entered a neypunishment ofsevenyears®

The appellate parlestressed that, when meting out the punishment,“tad in mind that
punishments were not imposed proportionate to the criminaffence only, but also
proportionate to the manner and the circumstances in which dffence was committed and
the personalityof the perpetratof.®* The appellate panel considered, relying on the witne'sses
testimonies, that Grubahad attempted to, and dicteduce the suffering of the detaine&3In
that sense, the appellate panel noted that the witnesses testifiate alig that:%®

M Grubais shi ft was “theé& best, the | east severe

1 they felt the safest during the accusedhift

1 1bid.
%2 |bid.
% bid.at 7 167.
% |bid.
% |bid.
% bid. at 1 168.
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1 “they could have water, talk to each other or go to the bathrodsic]without being
beaten by anyont

91 the accusedncegave one of them thenedicationfor dysentery and

f one of the witnesses stated the accused
for him, | would not be here todéi)f‘.7

Therefore, the appellate panel concluded tHahe purpose of punishment, from the specific
and the gmeral deterrence aspects, could also be achieved with the sentence of imprisonment
for a term shorter than the one imposedy thetrial panel The appellate pana new sentence

of imprisonment forsevenyearswasbelow the statutory limit®

The appella¢ panel noted, in respect dhe third accused, Diko Kneevid, that the trial panel
considered the following aggravatieircumstances

1 “his persistence and determination in the commission of the crimes at’issue

1 t h k&rge' number of beatings resultirig the deaths of victinis

“the duration of the period over which the accused committed the acts as charged in
two separate camgs

“his motives for the crimés

“the circumstances in which he committed the crirfies

“treating the victims with utmostiolence, abusing their helplessnésand

“the consequences he caused by the commission of criminadl.Zcts

=

= =4 =4 =

Theappellate panel noted thatollowing mitigating circumstances were considered by tfiest
instancepanel:

1 the accused wa%a family man and &ather of one child;
1 he“had no prior convictioris and
f  “his conduct before the Court was propéf

The appellate panel held that, with regard to the accused e z, é¢he first instancepanel
imposed the sentence of 31 years of lelegm imprisonment correctly and that satisfied the
general and specific aims of deterrente.

The appellate panel also noted thatalsotook the following into account when deciding on
punishment:

7 bid.
% |bid. at 7 169.
% bid.at 7 170.
" bid.
™ bid. at 7 171.
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1 the duties the accused performed in the camps,, “that * ..Me j awag tlde Chief of
Security Guards in the Omarska camp and Gruban the leader of one of the three
guard shifts in the Omarska camfj

1 “the fact that* ..k-n e Z didvniotchave an official dutin the Omarska and Keraterm
campg[did not] diminish his responsibility, but, on the contrary, sijed] his willingness
to commit criminal acts in an exceptionally cruel manner in order to harm the victims
and make their already difficult lives in the

canp even more difficult, whereby his condu N
was not only unlawful, but also absolutel In each casd is necessary to
unacceptable from the human point of view? evaluate all factual circumstance:

relating to the eventaind the
Moreover, the appellate panel stressed that wheh perpetrators. érdictsin other cases
deciding on the punishments for the accused, |it cannot play a decisive role wher

reviewed the ICT)udgemens relatedto the Omaska meting out punishments but can
and Keraterm campandwhether the lower sentence only serve as a control factor.
given by the ICTY for the same incidents violatesl J

principle of “eqtlmhedappellatei n puni shment
panelheld that in each casé was“necessary to evaluate dhctual circumstances relating

the events[and] the perpetrators, and that“verdicts in other cases cannot play a decisive role
when meting out punishmentdut canonly serve as a control factof®

Furthermore, the appellate panel alstressed that

1 “the persons who lost theindes suffered a complete Id5s

1 “the suffering of the survivoris a longlasting oné&; and

9 that the citizens of BiHhad clearly acknowledgedthat war crimes, irrespective of by
which party and where they were committed, deserved condemnation and cutldo
unpunished "

However, the appellate panelpined thatit was necessary that the community understottat
a legal solutionisthe best one and that justicevas]served *’

13.3.2.4.2. RAMD NISETCASEAGGRAVATING ANDTMBATING CIRCUMSTENSC

In the Ramd Niset case, the accusewvas found guilty for war crimes against civilians and
sentenced to a compound sentence 8 yearsof longterm imprisonment’® The trial panel

"?|bid.at § 172.

" Ibid.

" Ibid. at 1173.

" Ibid.

" Ibid. at § 174.

" Ibid.

® Court of BiHW I Y A &, Gase A& &KR06/197, 1st Instance Verdict, 17 July 2007 p. 32 (p. 28 BCS)
(upheld on appeal).
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noted that Article 2 of the BiHCriminal Codeestablished as dgeneral principle that the
sentence must bénecessaryand ‘proportionate to the ‘nature’ and ‘degree€ of danger to the
protected objects within thétypes and‘range allowable by the la."

The panel also noted thahe nature of the dangerwith respect to war crimes waslways
severe, but stressed, however, thahe degree of that dangewill depend on the individual
circumstances of each cds&

Considering the relevant provisions of the BiH Law on Execution of Criminal Sanctions, Detention
and Otler Measures and the BiBriminal Codethe panel noted that in comparison with the
sentence of imprisonmenfor a term of years the sentence of lorerm imprisonment
included®

=

“a greater period of incarceratién

1 “more severe restrictions on the personal liberties of the convicted person within the
prison systerf;®?

f “less privacy as to correspondence and telephone’Hlls

1 “ donger percentge of the sentence to be served before consideration would be given
to parole’;* and

1 “more intensive and individuigked treatment g N

iisoss 4 85
for rehabilitatiort . The sentence must be necessal

and proportionate to the danger
and threat to the protected persor
and values.

The panel further stressed that the B{Etiminal Code
set outother issueswvhich thecourt needed to addess
when determining and pronouncinga sentence,
namely:

1 “the objective criminal offence and its impact on the commuhignd
 issuesspecificallyrelatedto the offender?®

With regard tosentencingourposes relating to théobjective criminal offence anitls impact on
community’, the trial panel noted the following:

" bid.

“bid.

® bid. at pp. 3233 (pp. 2829 BCS).

# BiH Law on Execution of Criminal S, Detention and Other Measures, Art. 152.

® |bid. at Art. 155.

% BiH CC, Art. 44,

% BiH Law on Execution of Criminal Sanctions, Detention and Other Measures, Art. 152(3).
®wl Y, Asbinst., p. 33 (p. 29 BCS).

* Ibid. at pp. 3334 (pp. 2930 BCS)eferring to the BiH CC provisions.
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1 “The sentence must be necessary and proportionate to the danger and threat to the
protected persons and value& The suffering of direct and indirect victims needed to
be considered? In this specific case the trial parfelind that:

The panel further held that

(0]

The direct victims were six unarmed and bound civilians, two
women, four men. Both women and one man were Kkilled
immediately, three men survived to sufféhe physical pain from
their wounds, from which we of themshortly thereafterdied, and
the mental turmoil of witnessing the deaths of their family
members® N

The sentace must be

proportionate to thedegree
. . of suffering and sufficient tc
the impact on those who lost their lives ha

deter others from
been total - . :

. . committing similar crimes.

the suffering of the survivors waslong y
lasting and
“the loss of members of two families in a small communityated suffering for
indirect victimg as well,such agamily friends andeighbours™

1 “The sentence must be proportionate to this degree of suffering and, in addition, it must
be sufficient to deter others from committing similar crimé8With regard to his, the
panel held that

The purpose of Geneva Conventions was to outlaw conduct of this
type in time of armed conflictThatpurposewill not be met if those
who commit such actare not punished sufficiently to put other
combatants in future conflictsronotice that thereis a serious price

to pay for using the cover of war, or the emotions generated in war,
to violate the law®

8BiH CC, Art. 2.

8 |bid. at Art. 48.

% Ramd, 1stinst., pp. 3334 (pp. 2930 BCS) referring to the BiH CC provisions.

L bid.

92BiH CC, Arts. 6 and 39.

% Ibid.
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3 3

The purpose of the Geneva Conventions will not be met if those who commi
acts are not punished sufficiently to pther combatants in future conflicts on
notice that there is a serious price to pay for using the cover of war, or th

emotions generated in war, to violate the law.
% &

1 “The sentence must reflect ..community condemnation, that is, the outrage at the
loss of human life and the manner in which that human life was sacrifitebhe panel
held that

Thecommunity in this cases the people of[BiH, and the people of
world, who have, by domestic and international law, made killing of
unarmed civilians a erie. This communityhas made it clear that
war crimes, regardless of the side which committed them or the
place in which they were committedye equally reprehensible and
cannot be condoned with impunityThis particular crimewvas* ...+
carried out in a coldlooded fashion by a commander of a small
military unit, andwas committed contrary to orders that civilians
not be harmed. The sentence must reflect the nat®omnd the
world’s condemnation of this activity.

1 “The sentence must ..be necessary and proportionate to ..the educational purpose
set out in the statute, which is to educate to the danger of the ctifi@he panel noted
that trial and sentencing for this condu¢must demonstrate not only that crimes
perpetrated in time ofwar will not be tolerated, but that the legal solutiors the
appropriate way to recogeethe crime and break theycle of private retributioh”’

With regard tosentencingpurposes relating specifically to the convicted person, the trial panel
noted there were tworelevantstatutory purposes®

 specific deterrence to keep the convicted person from offending afjaind
f rehabilitation®

% Ibid. at Art. 39.
Bwl YA 6, 1Didsty & 64(pp. 2930 BCS).
96 |I.:
Ibid.
7 Ibid.
% Ramd, 1st inst., p. 34 (p. 30 BCS).
“BiH CC, Arts. 6 and 39.
1% hid. at Art. 6.
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Referring to the aggravating and mitigating circumstances listed in Article 48 of the BiH Criminal
Code, he trial panelalsonoted that there were a number of relevaffiéctors specific to this

case including

101

1 Degree of liabilitysuch as:

(0]

O O O O O O

beingin charge of a unit of eight men and under specific orders not to harm
civilians

being a leader;

using a leadership positidn harm civilians

having combat experience;

knowing the importancef followingorders;

disobeying orders; and

the fact that an accuseés independent decision and actiolesl to the death and
wounding of civiliang®

9 Circumstances surrounding tiodéfence such as:

(0]
(0]

(0]

beingan experienced soldier;

receivinga brochure explaining the obligation of combatants under the Geneva
Conventions;

receivingorders that civiliansvere not to be harmed;

continuing to commit serious crimes while still in the itaily and within two
monthsof the commission ofhe crime at issug

being tried and convicted of criminal offences that were not war crgnleut
committed while usinghe chaosof war as an opportunity to commit violent
acts for personal gaimnd

the relatively young age of the accus&d.

9 Circumstances sindbe time of the offencesuch as:

(0]

(0]
(0]
(0]

(0]

the factthat the accused had been incarceratied nearly fifteen years

the accused waservinga 20yearsentence

the accusedhad received a partial pardon;

the accusedhad been on escape status twjdaut hadsurrendered and wage-
incarcerated:;

the accused hado recordof criminal activities while on escape status, or at any
relevant time when he was released;

the accusedreceived no appropriate treatmentof his posttraumatic stress
disorder PTSDwhile incarceratedn spite of complaintsto prison medical staff
of symptomes;

the accused had four siblings and parentso werestill living'®*

1 Conduct of the perpetrator prior to the offence, at or around ttime of offence and
after the offence such as:

101 Ram®, 1st inst., pp. 388 (pp. 3634 BCS) (referring to the BiH CC, Art. 48).

192 1bid.
193 pid.
9% bid.
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(0]

O O O O O

O O O 0O O O Oo

having beerprosecuted convicted and sentenceid athree-month suspension
by the INAMilitary Court;
having no other criminal recongkrior to the commission ahe offenceat issue;
havingvolunteered tojoin the army of Croatia
having beermpresent on the battlefield
havingwitnessed horrors associated with war conditions;
beingtaken captive as a prisoner of war and subjected to mental and physical
abuse fomearlyfour months before escaping;
joiningthe fighting in Bikhfter escaping;
beinggiven a military unit to command;
havingadmitted to the crimeat issue;
havingexpressed regret at having committed the offence;
never deryingthe offenceduring trial;
repeatedly expresagregretduringtrial;
inconsistentbehaviour in court including:
1 beingverbally aggressive and rude
apologsingfor his outbursts
later behaving withappropriate restraint and decorum;
beingclearly attentive to the proceedings
understandingthe proceedingsand
closely following the proceeding®

= =4 =4 4 =4

9 Personality of the accuseduch as:

(0]
(0]
(0]

suffering from PTSD and an asocial personality disgffler
beingable to understanane'slegal responsibility at the time of the offerice
beingcapable of conformingne’sactions b the requirements of the law’

1 Motive, such as:

(0]
(0]
(0]

suffering from PTSD at the time tlodfence was committed;

self-medicating byinter alia consuming alcohol and marijuana;

the combination of alcohol and marijuana use with an acclssetpulsiveness
and low frustration thresholdeading to aviolent and criminafteaction

the insignificant reduction in thecapacity of the accused to control his

actions'®®

The panel in this case concluded that the aggravating circumstances in this cas&were:

9 depriving several persons of life;
9 inflicting injuries to bodily integrity;
91 superior responsibilitpf the accused at the time of the commission of the offeraral

105 ya:
Ibid.
106

For this finding, the panel adopted an expert report on these diseases.

197 Ramd, 1st inst., pp. 388 (pp. 3634 BCS).

198 1 pid.

19 pid. at p. 38 (pp. 34 BCS).
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9 the criminal record.

The panel held that mitigating circumstances wéffe:

9 the fact that theaccused was 22 at the tinod the commission of the crime;

9 his remorse for the offence committed;

1 the degree of his diminished capacity at the time of the offeracel

9 the fact he had been servirgsentence since late 1992.
The panel noted that admi tting “certai facts
from the description)of tih-e ~~Cit iy mion al ffence”
coul d not “be cossieniofife red as a-nN.i~a dm
gui |t for the crimingl of f.en.ce c.o.n.cer:mned” and,
therefore, was not a basis for more lenie
puni shment and did no “carry the same Jwei ght
as a full admission of guilt?"”.
The panel concluded that, although his ment al (
criminal respon$Shbghlyy rel efiapt '"wete sentencing.

necessary to address treatment as a form of rehabilitafiad that this must be reflected in the

sentence'*?

. N Given the severity of the treatment needed in this
case, the risk for furthecriminal offence if such
treatment was not met and the requirement that
those needs be appropriately met, the trial panel
concluded that a sentence of losigrm

\ J imprisonment was necessary and proportionate to
the sentencing purposes directed at the offender, as welthesoffence!® The panel added
that, by a longerm imprisonment sentence, the prison to which the accused would be sent
would be under a greater obligation tustomse the accusetstreatment plan*'* However, the
panel noted that the sentence must not be bng that it would‘undermine any motivation to
engage in treatmerit and that the sentence must alstreflect the fact that[the accusefl
committed [the] crime, as well as otheseriouscrimes, at age 022 within a relatively short
period of time,and that he had already served a significant prison sentence for those other
crimes '

19 pid.

1 |bid. at pp. 67 (p. 6 BCS).

112 bid. at pp. 3738 (p. 33 BCS).
13 bid. at p. 39 (pp. 385 BCS).
" bid.

5 |pid. at pp. 3940 (p. 35 BCS).
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Pursuant to Article 55(1) of the BiEtiminal Codgthe panel tooka previous compound prison
sentence of 20 year@mposed bythe Zenica Cantonal Cojyand pursuant to Article 53(2)(a) of
the BiHCriminal Codeimposed aother compound sentence of loAgerm imprisonment for a
term of 30 years:®

In dismissing the appeal of both the defence and the prosecution, the appellate panel in this
case foundthat the sentencewas “appropriate for achieving the purpose of punishment
stipulated in Article 39 of the Biriminal Codg especiallypbecausehe sentence incorporated

time the accusechadservedfor a conviction entered by th&enica Cantonal Couft’

13.3.2.4.3. STUPR ET ALCASEDEATH PENALTY &RAJRABILITY OF BIE C

In the Stupar et alcase, the accused were charged with the crime of genocide and sentenced by
the trial panel on the basis of the BEtiminal Codeln its appeal, the defence argued that the
SFRCriminal Codehould have been applied by the trial panel instead, as it includ2@yaar
prison sentence as a substitute for the death penalty, which was abolished in Bosnia and
Herzegovina, as well asgeneral provision that the maximum sentence coble 15 years
imprisonment.

The appellate panel first noted the importance of determining the temporal applicability of laws
in concretq for every specific case. The appellate panel held that because both theC8RRMWI
Code and the BiHCriminal Codeidentically defined the criminal offence of genocide, the
prescribed punishments for the crime should be analyS&@ihe appellate panel noted that the
SFRCriminal Codestipulated the punishment of imprisonment for not less than five years or
the death pemlty for the criminal offence of genocide, unlike the Biliminal Codewhich
prescribed a prison term of not less than ten years or a4eng imprisonment 20to 45 years

in prison) for the same criminal offenc¥.

Turning to the sentence determined liige trial panel in this case, the appellate verdict noted
that, when meting out the punishment, and having balanced all the relevant mitigating and
aggravating circumstances, the trial panel had concluded that the necessary and proportionate
penalty for tre commission of the crime was 40 to 42 years of long term imprisonfignt.
Considering that the maximum punishment for the criminal offence of genocide istdomg
imprisonment of 45 years under the BiH Criminal Code, the appellate panel held it was evident
that the intention of thetrial panelhad been to impose a severe punishment and that it was
therefore oriented towards that particular maximutfi. Furthermore, the appellate panel noted

"8 pid. at p. 40 (p. 35 BCS).

7 Court of BiH, RamiNiset, Case No-KR206/197, 2nd Instance Verdict, 21 Nov. 2007, p. 6 (p. 6 BCS).
18 Court of BiH, Stupar et al., Case N&KRZ05/24, 2nd Instance Véict, 9 Sept. 2009, 1 494, 502.

19 pid. at  505; Note: the provision of the BiH CC regarding the-ferrg imprisonment was later
changed to read 245 years, instead of 205 as it was stipulated at the time when the verdict was
rendered.

*|bid. at 1515.

?!1bid. at  516.
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that, in comparing the respective punishments prescribed under the SFRi¥hal Codand the

BiH Criminal Codevith respect to the maximum prescribed sentence, the SERMinal Code

prescribed the death penalty as the maximum punishment, while theClihinal Coddoresaw

a longterm imprisonment (ranging fror20 to 45 years)?” The appellate panel concluded that

7~ ™\ ‘i n this s pe cCrirhinalcCodsf BiHiia mareo n , t he
lenient to the accused as it prescribes the term of
imprisonment which is, by aftheans, more lenient than the

death p2&nalty”.

The appellatepanel dismissed the argumetthat the SFRY
Criminal Codevas more lenient, ashe death penalty was
later abolished in BiH because at the time of the commission
\_ J of the offence, the death penalty was stipulated by the SFRY

Criminal Codefor that criminal ofence In the appellate
panels view, the defence was implying that the sanction of death penalty could simply be
eliminated from the provision of Article 141 of SFRNminal Codé* The appellate panel
concluded that this approach would mean that the lahich actually did not exist would be
applied by eliminating one sanction and substituting it with another without any explicit legal
provision:®® The appellate panel also referred to the BiH Constitutional Court Decision in the
Maktouf case (now pending lfere the ECtHR) in which the Constitutional Court held:

In practice, legislation in all countries of former Yugoslavia did not provide a
possibility of pronouncing either a sentence of life imprisonment or H&mm
imprisonment, as often done by the Intational Criminal Tribunal for the
former Yugoslavia (the casesYoINJ [ IA {Gekcd. At the same time, the concept

of the SFRY Criminal Code was such that it did not stipulate eithetdong
imprisonment or life sentence but death penalty in casexderious crime or a

15 year maximum sentence in case of a less serious crime. Hence, it is clear that
a sanction cannot be separated from the totality of goals sought to be achieved
by the criminal policy at the time of application of the law.

In this context, the Constitutional Court hold N
that it is simply noft,., possible to, “elliminate’
more severe sanctionnder both earlier and
later laws, and apply only other, more lenie
sanctions, so that the most serious crim

122 |bid. at  517; Note, the provision of the BiH CC regarding the-ermg imprisonment was later

changed to read 245 years, instead of 205 as it was stipulated at the time when the verdict was
rendered.

'*|bid. at 1 518.

**|bid. at 1 519.

2 Ibid. at 7 520.
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would in practice be left inadequately sanction&g.
13.3.2.4.4. VRDOLJAK IVICASEFAVOURABILITY AR EC

In the Vrdoljak lvicacase, the accused wasuied guilty of warcrimes against civilians and
sentenced to five yeatdmprisonment:*’ The appellate panel held that only where the BiH
Criminal Codevas found to bdessstringert than the law which was in force at the time of the

perpetration couldt be applied to the specific casé®

Subject to this provision, the panel reviewed the relevant provisions of the GRRNMal Code
and the BiHCriminal Codend held thatapplyingthe SFRriminal Codevas more favourable
when thespecialstatutory minimumsentence was concerned, while, on the other hand, the BiH
Criminal Codenvas more favourablevith regard tothe maximum sentence for the criminal
offence at issué?®

The appellate panel noted that in the present case the accused was sentende@ (@ars
imprisonmentbased on mitigating circumstanc&8 The appellate panel concludetherefore,
that the trial panelhad movedtowards the lower limit*! The appellate panel noted that this
would mean that the SFRSriminal Codeavas less stringentbecause it provided a minimum
sentence offive years as opposed to thien year minimum provded for bythe BiHCriminal
Code'*

However, the appell® panel stressed that N
the court must bear in mind the fact that th
accused was found guilgs a ceperpetrator,

and t hus mu st have ma.d.e “a dec.i.s.i v.e
contributi onas reqoredtbhje cr i _me
Article 29 of the BiHCriminal Codé* Co J

perpetration under the SFREriminal Code

did not require such a high level of participation formerpetrators*** The appellate panel held
that becausethe BiHCriminal Codeaequires a higher degreef participation the existing BiH
Criminal Codavas, in the case at hand, less stringent ttf&FRYCriminal Codén effect at the
time the crime was committed. The panel also noted that the Bithinal Codén this regard
was less stringenthan the previous Criminal Codes of the BiH Federation and of Republika

126 BjH Constitutional Court, Maktouf, Case No-14185/06, 11 6869, in:Stupar et al2nd inst., 1 521.

27 Court of BiH, Vrdoljak Ivica, Case N¢&KR@8/488, 2nd Instance Verdict, 29 Jan. 2009, p. 1 (p. 1 BCS).

128 |bid. at p.12 (p. 12 BCS).

29 1bid.

0 1pid.

1 1bid.

2 pid.

133 | bid, (emphasis in original); for moreon-poe r pet rati on and the requirement
see Module 9.

*Ibid.
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Srpska,which wereinterim codes:> The appellate panel, therefore, upheld the trial pasel
conclusions and sentenc®.

13.3.2.4.5. KURTOWVWIZIJADCASE: FAVOURABILOFYSFRY CC

In the Zijad Kurtovd case the accused was charged with war crimes under the@iktinal Code
and found guilty and sentenced by the trial panel. However, the appellate panel found that the
SFRCriminal Codshould have been applied.

The appellate panel first found, stressingettimportance of determining the temporal

applicability of lawsdn concretg that both the SFR¥riminal Codeand the BiHCriminal Code

envisaged the same legal requirements to try and punish the perpetrator for the conduct at

issue’® The appellate panel #n made an assessment of which of the laws was more lenient to

the perpetrator by comparing the prescribed sentences from each code. The panel found that

the SFRCriminal Codenvisaged a lower minimum sentence for the crimes in questierfjve

years imprisonment, while the BiHCriminal Codeenvisaged tenyears imprisonment as a

minimum sentenceé>® The appellate panel noted that, when meting out the punishment for the

accused, and after taking into account all of the mitigating and aggravating cianees, the

trial panel in this specific case had imposed the minimum sentence under th@rBithal Code

for each of theoffences™® Therefore, the appellate panel concluded that the intention of the

trial panel in the case at hand was to impose moredehpunishment on the accusé’ It was
concluded by the appell ate panel that “when the
the respective punishment prescribed under the Adoptéxdminal CoddSFRXCriminal Code

and theCriminal Codd3-H with regpect to the minimal prescribed sentence, it follows that the

Adopted Criminal Codds more lenient to the perpetrator because it carries a more lenient

mini mum for the relevant G%Aécerdinglg the apdellate pangf e ar s ar
modifiedthe trial panels judgement so as to apply the SFRY Criminal &bde.

13.3.2.4.6. BJEWO VEIZCASEPLEAAGREEMENT & COMPOUSHNTENCE

On the basis of a plea agreement, the Court of BiH convicted the accusedrforimes against
civilians, sentencin@im to five years imprisonment, and for war crimes against prisoners of
war, which also resulted in a sentencefofe years imprisonment. Thesourt sentenced him to a

compound sentence afixyears imprisonment-*®

¥ vrdoljak 2nd inst., p. 12 (p. 12 BCS).

1% |bid,

137 Court of BiH, Zijad Kurtovd ,  C a-KR&6/RBE, .2nd ¥nstance Verdict, 25 March 2009, 1 105.
38 |bid. at 9 127129.

%9 bid. at 1 130.

149 bid,

! |bid. at 9 131.

2 |bid. at disposition.

3 Court of BiH, BjadiVeiz, Case No-&R07/430-1, 28 March 2008, p.-2 (p. 23 BCS).
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In its reasoning, theourt noted that in the plesagreement the accused admitted guilt on all
charges and agreed to a proposed sentencéivef to severnyears imprisonment*** The court
also noted that during the hearing on consideration of the agreement, the parties presented

mitigating circumstances dthe part of the accusedf”

The court noted that sentences ofive years imprisonment for each of the convictions
constituted a reduction of the minimum prescribed sentence for the criminal offences at issue,
which under Article 150(1)(a) of the Bi@Grimind Procedure Codeshould beten years
imprisonment?46 The court assessed, however, that the individually established criminal
sanctions were adequate and proportionate to the gravity of the criminal offences and the

degree of criminal liability of the accer$ as the perpetrator of the offencés’

When meting out the punishment, theourt assessed all the circumstances on the part of the
accused, both aggravating and mitigatiig.

Mitigating circumstances evaluated by tbeurt included**

1 the fact the accusedooperated with the prosecutor;
9 the accused admitted to the commission of criminal offences; and
9 the accused expressed sincere remorse for committed criminal offences.

In addition, thecourt also considered that the admission of the accused might havgniisant
positive effect also on the victims of the committed crimi&dVioreover, thecourt assessed the
circumstances in which the criminal offences had been committed and the position of the
accused at the timé&" The court found no aggravating circumstes with respectto the
accused>

As the accused was tried simultaneously for several acts and several criminal offenacesirthe
imposed a compound sentence six yearsimprisonment:> The courtconsidered that this
sentence wouldulfil the purpose ofpunishment set out in Article 39 of the B&timinal Code

and would have an educational impact on the accused, as well as a preventive influence on

others®®

1 |bid. at p. 3 (pp. & BCS).
5 |pid. at p. 4 (pp. 4 BCS).
% |bid. at p. 19 (p. 19 BCS).
7 bid.

8 pid.

19 pid.

150 | hid,

*!|bid. at p. 19 (pp. 120 BCS).
*2|hid. at p. 19 (p. 20 BCS).
153 | bid,

%4 pid.
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13.3.2.4.7. DBURDGORDAN CASELEA AGREEMENT

On the basis of a plea agreement, the accused in this case avascied for crimes against

humanity and sentenced teightyears imprisonment:>

When meting out the punishmenthe court pointed out that it first reviewed the gravity of

crime with which the accused was charged, the degree of his criminal responsibility, the purpose

of punishment, as well as all aggravating and mitigating circumstdrices.

The courttook into considerationthe fact that the accused, by pleading guilty, faced the
conseqguences of what he had done. This was a key aspect of the guilttheleaurtheld, even

if the accused did it through a plea agreemétitThe courtheld that this admission of guilt
contributed considerably to the establishment of the truth, especially due to the actaised
testimony. The courtalso considered that the agreement contributed to reconciliation in these
areas. These two factorhje courtnoted, significantly affected the rulinghahe significance of
the admission of guilt, for the purpose of imposing a more lenient sent&fidae court taking
into consideration the range betweesevenandten years as submitted in the agreement, found
that the imprisonment for a term oightyears was adequat&’ In doing sothe courtassessed

as mitigating the following circumstanc¥8:

the accusets admission of guilt;

the accusets degree of responsibility;

the fact that the accused did not directly participate in the execution of civilians;
the accused was a family man, father of two minors;

the accused had no prior convictions; and

the accusets behaviourbeforethe courtwas proper.

= =4 =4 4 -4 4

The courtfound no aggravating circumstanceith respect tothe accused®
13.3.2.5. BIH ENTIY LEVEL COURJSBRISPRURNEE ON SENTENCING
13.3.2.5.1. FBIH

In the Borislav Berjarcase, the accused Berjan was convicted on the basis of theGiRiNal

Codefor war crimes against civilians and war crimes against prisoners cangsentencedto

sevenyears imprisonment®?

%% Court of BiHPuric Gordan, Case No-KR08/549-2, 10 Sept. 2009.
% hid. at p. 17 (p. 15 BCS).

7 |bid.

%8 |bid.

% bid.

190 bid,

%1 bid.
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The FBiFbupreme Court noted that the SFRNminal Codgrescribed a minimum sentence of
five years imprisonment as the minimum sentence or death penalty as the maximum sentence
for these crimes® The FBiH Supreme Court held that according to the prohibitiothemleath
penalty in Protocols 6 and 13 to the ECHR, ratified by BiH, only the maximum sentétice of
years of imprisonment could have been imposed, in accordance with Article 38 of the SERY CC
The FBiH Supreme Court also noted that the new EBildinalCode passed in 1998nd the

new RSCriminal Codepassed in 2000, envisaged letegm imprisonment as the maximum
sentence for war crimes against civilians and war crimes against prisoner 8fwar.

The FBiH Supreme Court noted that Article 4 of the FfRWnhalCodewas identical to Article 4

of the BiHCriminal Codginasmuch as it envisaged that the law that was in force at the time of
the commission of the offence should be appliexteptif the new law wa more lenient to a
defendant, in which caséwould be applicablé® In the opinion of the FBiH Supreme Court, the
laws passed after the commission of the crimes were not more lenient to the accasdd,
thereforethe SFR€riminal Cod@eeded to be applied aempore criminigaw'®’

The FBiH Suprem@ourt in this case aldeeld that the first instancecourt erred in meting out

the compound punishment, as it failed to first mete out punishment for each of the offences
separately and only then to mete out the compound sentettéén doing so, théBiHSupreme
Court held, thefirst instancecourt violated the law irfavour of the accused® However, the
FBiH Supreme Court concluded that, becatlsg argumentwas not raised on appeat could

not intervene in that respect’’ The FBiH Supreme Court, howevadded that it noted this
error and gave its reasoning with regard to this issue with geal that it would have an
instructive effect on thdirst instancecourt.*™*

%25 of FBIH, Borislav Berjan, Case NeO&K£08-000002, 2nd Instance Verdict, 5 March 2008.

%% bid. at p. 8.

%% 1bid. However, note a different opinion than that of tH@BiH Supreme Court, according to which the
death penalty in BiH was abolished only in 1998 in FBiH and in 2000 in RS, by the 1998 FBiH CC and 2000
RS CC, respectively, as those Codes envisaged that the death penalty, which was imposeanés tfieal
date the respective Codes entered into forweuld become a sentence of losigrm imprisonment.See,
e.g., M. Kreso, Problemi vremenskogZeaja zakona u predmetima ratnih Zloa, (Ne)jednakost pred
Zakonom, u: Pravda u Tranziciji, Jul 2006— broj 5, avalable at
http://www.pravdautranziciji.com/pages/article.php?id=12p2

®*Berjan,2nd inst., p. 8.

1% pid,

7 pid,

1% pid,

%% pid,

10 bid. at p. 2.

" Ibid. at pp. 89.
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13.3.2.5.2. REPUBLIKA SRPSKA

The courtsin Republika Spska (RS)ry war crimesarising out ofthe conflicts in the former
Yugoslavigeither on the basis of the SFRYiminal Codeor the RSCriminal Cod¥? which
entered into force in 1993. Thus, whesentencing the courts in RS also apply the relevant
provisions regarding punishment as set out ie ®FR€riminal Code

For example, in one of the cases before the RS Supreme Court, three aseus@dnvicted by
the first instancecourt for war crimes against civilians and sentenced4p12 and 1GQ/ears of
imprisonment, respectively* The RS Supreme Court held

9 That there were no aggravating circumstances for two of the accused

9 The first instancecourt failed to take into account the fact thane accused wasra
invalid and suffered fronpoor health, which represented an importantaumstance in
sentencing "

1 Theearlier convictiorof one accuseavas of little importance and influencé

The RS Supreme Court concluded timathe absence of aggravating circumstances antight
of substantial mitigating circumstancegiven the aagseds responsibilities within the camm
lower sentence should be imposéd The RS Supreme Cotinus revisedthe sentences of the
three accused to 11, 8 andy@ars imprisonment, respectively.

In another case before the RS Supreme Court, the RS SeipGanart, upholding the first
instancecourt verdict by which the accused was convicted for war crimes against civilians and
sentenced tol0 years imprisonment, noted that thefirst instancecourt correctly took into
account personal and family circumstances of the accused as mitigating circumstances
including®"®

91 The serioudllness of the accusednd
1 Thefact that he was a family man and needed to support his wife and two minor
children'”®

The RS Supreme Court also considered that the first instance twmkinto account theearlier
conduct of the accused, circumstances of the perpetration of the criminal offence and degree of
injury of the protected persons as aggravating circumstanicekiding™°

172

12/93) changing the title of the SFRY Criminal Code into the Criminal Code of Republika Srpska.
¥ Supreme Court of RS, Case No.-048206 000 191, 2nd inst7, Nov. 2006, p.-2.
174
Ibid. at p. 8.
1" |bid.
*° Ibid.
"7 Ibid.
178Supreme Court of RS, Case No.-048207-000 008, 2nd Instance Verdict, 29 June 2007, p. 6.
179 {a;
Ibid.
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1 The earlierconviction of the accused;

Thefact that the aggrieved parties were higighboursand

1 Seriousconsequences for the aggrieved party, caused by the seriousness of emotional
stress he went through when confronted with the fact that bs was being murdered
and he was not able to help hitft.

=

The Supreme Court in this case concluded thaentence ofen years imprisonment refleceéd

the correct balance of all the circumstances relevant foritidividualsation of the punishment

and represented the necessary and sufficient measure of punishment in order to achieve the
overall purposef punishment'®?

180 hid.
181 |bid.
182 bid.
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13.3.3. CROATIA

Notes for trainers:

U This section deals with the laws applicable to sentencing in Croatia. The @ou
Croatia apply the law that was in force at the time when the crimes were commit
For crimes arising out of the conflicts in the former Yugosldiim OKZ RH is thu
applied.

U The provisions of this code are the only ones discussed in this sectiaddifion,
some case law, as far as it is known, is referenced to highlight the different factor
courts have taken into account when pronouncing sentences.

U Participants should be encouraged to refer to cases that they have been involvec
discusghe principles that were applied by the court in determining sentences.

U Participants should be encouraged to discuss how sentencing might be dealt w
the courts applying the current criminal code to war crimes.

U Participants can also use the casedstuo discuss how their national courts wou
sentence the accused in that case, and what factors, based on the case summan
national courts would take into account.

13.3.3.1. MAIN PROVISIONS GFETOKZ RH ON SENTIENXBC

The courts in Croatia apply the lawathwas in force at the time when the crimes were
committed. For crimes arising out of the conflicts in the former Yugoslth@aOKZ RH is thus
applied.

On 26 June 1991, the Parliament of the Republic of Croatia passed the Law on Adoption of the
SFRYCriminal Code as the Republic Code, which entered into force ondd@d991'® This

Law determined that Article 37 of the SFRY Criminal Code (Death Paradtgmoved and that

Article 38(2) of the SFRY Criminal C8deas amended to state that aenten@ of 20 years

imprisonment can be imposed only for the most serious criminal &t&his amendment was in

line with the Republic of Croatia Constitution of 22 8mber1 990 whi ch set out t ha
no death penalty inthe Repp | i ¢ o f'% T@a caned envisdged by the Chapter XVI of the

ot ficial Gazette of Croat39/82. , Narodne Novine® No. 53/
®SFRY cCcC, Art . 38(2): “The court may i mpose a puni sh
criminal acts eligible for the death penalty”.
¥official Gazette of Croatia , Nar oddiogzakboawvSFRIJe“ No. 53/
1% Republic of Croatia Constitution, 22 Dec. 1990, Art. 21.
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SFRY Criminal Code (Criminal Acts against Humanity and International Law) remained

unchanged.

In 1993, the Parliament of the Republic of Croatia adopted a Consolidated text of the Basic

Criminal Code of the Republic of Croatia (OKZ'®H)corporating the Criminal Code of the
Republic of Croatia (KZ B#)along with its changes and amendmenf8.OKZ RH was
subsequently amended several timESput none of the amendments concerned criminal acts
against humanity and international law.

13.3.3.1.1. BASIC PRINCIPLESSENTENCING

Guilt, sentencing and the penalty are determined in a single judgement in Croatian law.

r N\ The purpose of criminal penalties, as set out in Article 4
of the OKZ RH, is moderation of socially dangerous
activities that harm or jeopardise social values

protected under the criminal law

~ ’ . . :
Croatian law dogs not have a cumulative sentencing

principle. h the case of concurremffences, the court will determine the sentence for each
offence. Then, the court determines the combined sentence, which must be higher tiean t
highest individual sentence but cannot be as high as the total of all individual sentéhces.

The time spent in prérial detention as well as any other deprivation of liberty due to a criminal

offence shall be included in the pronounced sentence ofrisgmment*?

13.3.3.1.2. PRINCIPLE OF LEGXLIT

In the Croatian legal system, as in the
international system, the principle of Iegalit)r
(nulla poena sine lege)prohibits retroative
creation of punishment$®

According to Article 9 of the OKZ RHo
punishment or other criminal sanctions shall b& o’
imposed on a person unless guilty of the committed criminal offence.

¥official Gazette of Croatia ,Narodne Novine®
official Gazette of Croatia ,Narodne Novine®
official Gazette of Croatia ,Narodne Novine®
¥official Gazette of Croatia ,Narodne Novine®

No.
No.
No.
No.

191CroatiaBasicCQrt.43()fficial Gazette of Croatia ,Narodne

2 |bid. at Art. 45.
1% SeeModule 5 for a discussion of the principle of legality in Cro&msic Criminal Code of the Republic

of Croati’kOKZ RH (Of fici al Gazette of Croatia ,Narodne
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However, there are cases when later law coudfact, apply and that is when the new law is
more beneficial for the accused. In that catee accused would not be sentenced according to
the law that was in force when the crime was committédit according to the law that was
more beneficial for the accuséd This is discussed in more detaiMiodule 5.

13.3.3.1.3. PENALTIES

The OKZ RH distinguishes two types of penalties: fine or imprisorifidntcase involving
genocide, crimes against humanity and war crimes, the accused can be sentenced only to
imprisonment.

There is no death penalty in the Republic of Croatia today, nor was the death penalty prescribed
in the time crimes arising out of theonflicts in the former Yugoslavia were commitf€dThe
death penalty was removed from the Croatian Constitution in 1§90.

According to the criminal code (OKZ RH) that

was in force in the relevant time of most w

crimes cases, the highest prison sentenge

prescribed in the Republic of Croatia was 20

years of imprisonment® In later yearsthe

code was changed and the highest sentence

became long term imprisonment of 40 yearSHowever, in war crimes cases arising out of the
conflicts in the former Yugoslay the accused cannot be punished with this sentence since this
law was not bindig atthe relevant time.

According to Chapter 15 of the Criminal Code binding for war crime casefRt)Kzerpetrators
of war crimes could be sentenced as follows:

1 Article119 (Genocide): 5 to 20 years of imprisonment
9 Article 120 (War crimes against the Civilian Population): 5 to 20 years of imprisgnment
1 Article 121 (War crimes against Wounded and Sick): 5 to 20 years of imprisgnment
91 Article 122 (War crimes against Prigsos of War): 5 to 20 years of imprisonment
1 Article 124 (Unlawful Kiling and Wounding of an Enemy): not less than 1 year
imprisonment
“7eljko Horvatid, Petar Novoselec: Kazneno pravo, op

akademija, Zagreb, 1999.

1bid. at Art. 32.

Constitution of Croatia, Art. 21 (Official- Gazette «
consolidated text, 113/2000, 124/200© consolidated text, 28/2001, 41/200%+ consolidated text,

55/2001- correction).

¥ See13.3.3.1above.

®Croatia Basic CC, Art. 35 (Oof ficial Gazette of Croat
199 Criminal Code, Art. 53 (Official Gazette of €rbaa , Nar odne Novi ne®“ No. 110/ 97,
51/01, 111/03, 190/03, 105/04, 71/06, 110/07, 152/08.
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0 In cases where the murder was committed in a cruel way and for thendetest of
the perpetrator or if more personseave killed: 10 to 20 years of imprisonment
o If an order for committing the crime contains the clause that no person should
survive the battle: 5 to 20 years of imprisonmgnt
1 Article 125 (llegal seizure of possessions belonging to those killed and wouorti¢ie
battlefield): 1 to 10 years of imprisonment
9 Article 126 Use of prohibited combat mean$:to 20 years of imprisonment
1 Atrticle 127 Violation of Parliamentariansg: months to 5 years of imprisonment
9 Article 128 (Cruel treatment of the woundesick and prisoners of war): 6 months to 5
years of imprisonment
9 Article 129 (Unreasonable Postponement of repatriation of prisoners of war): 6 months
to 5 years of imprisonment
9 Article 130 (Destruction of cultural and historical monuments): not less fhgears of
imprisonment and
f  Article 131 (hstigation of War of Aggressior)to 10 years of imprisonmeft°

13.3.3.1.4. FACTORS TO BE CORRIED IN SENTENCING

An accuse® sentence depends on sentencing limits prescribed by the law and the courtgpanel
assessment of mitigating and aggravating factors. The panedt take many factors into
account.

The Criminal Code in Article 56, which is similar to Article 37 of the OKZ RH, stipulates as follows:

In determining the type and range of punishment withire limits established

by law for the committed criminal offense, the court, bearing in mind the
purpose of punishment, shall take into consideration all the circumstances
which result in a less or more serious punishment for the perpetrator of a
crimind offense (the mitigating or aggravating circumstances) and in particular
the following: the degree of culpability, motives for committing the criminal
offense, the degree of peril or injury to the protected good, the circumstances
under which the criminabffense was committed, the conditions in which the
perpetrator had lived prior to committing the criminal offense and his abidance
by the laws, the circumstances he lives in and his conduct after the perpetration
of the criminal offense, particularly higlation towards the injured person and
his efforts to compensate for the damage caused by the criminal offense, as well
as the totality of social and personal grounds which contributed to the
perpetration of the criminal offens&*

200Only the most relevant crimes were listed; refer to the OKZ RH for penalties of other crimes.

*1Croatia CC, Art. 56 (1998).
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~

\

N\ The range of sentencing in most
war crimes cases is between five
and 20 yearsimprisonment. The
possibility to mitigate the sentence
below the prescribed minimum
gives judges wide latitude when
s determining sentences for

convicted persons. For example, in three cases involving the same crime (Article 120(1) involving
war crimes agaist the Civilian Population), very different sentences were rendered. In the
Borovo case, the sentences for the five accused ranged between six and 14’ years
imprisonment?® In the Cernacase the sentences ranged between seven and 15 years
imprisonment?® In the Zinajb case, the court rendered the sentence below the prescribed
minimum of four years imprisonment?

These differences in sentencing can be explained through various aggravating and mitigating
factors.

13.3.3.1.5. SPECIFICS REGARDIRGNG PERPETRATORS

N

5 When perpetrators are older than 18 but
younger than 21, a special law applies: the
Law on Juvenile Court® It was this law

that applied to the second accused in the
Cernacase, wherein the accused was only
sentenced to 12 years of imprisonment

s

instead of the highest possible penalty that then existed because he was 18 years of age when
he committed the crimé®

According to the trial panel

The accused Mario Jurid was sentenced to
possible sentence in his case. Although under Article 120/1 OKZRH crimes
entailing not less than 5 and not motban 20 years of imprisonment were

prescribed and although all the circumstances of the crime were directing to the
maximum sentence, considering the fact that at the time the crime was
committed the accused was 18 years, 2 months and 18 days old and according

to the Article 110/1 of theLaw on Juvenile Courts younger than-age men

202

County Court in Vukv ar , Dur c¢id et al :12/05,BLst instance Verdict, d4)Dec. Ca s e

2005, pp. 23 (upheld on appeal).
203Supreme Court, Cerna, Case No- &0/08, 2nd Instance Verdict, 25 March 2009.
2%4\/ukovar County Court, ZindjiCase No.-K1/07, 1stinstance Verdict12 June 2009.

205

12/02).

206

Vukovar County Court, Cerna, Case Nb/(K, 1st Instance Verdict, 12 Feb. 2008.
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cannot be sentenced to more than 12 years of imprisonment, that is the
sentence that he should serd€.

The Supreme Court upheld the juaigent in the Cernacase on appeal without elaborating on
the applicaton of the Law on Juvenile Courts. However, in a similar caséahi@o Selacase,
the Supreme Court reasoned that there was not a 12 yesnstencelimit for young offenders if
the committed crimes are punishable with long term imprisonmerguating 20years
imprisonmentwith long term imprisonment®

13.3.3.1.6. SUSPENDED SENTENWE RELEASE ON PAROLE

Articles 47— 53 of the OKZ RH deal with suspended sentendecording to the OKZ RH,
suspended sentencing was possible only in cases where the defengamished with less than

two years imprisonment. If the sentence could not be mitigated to less than one year of
imprisonment, the court could not render the suspended sentence. In war crimes cases the
sentence could not be mitigated to less than one yaad therefore this rule cannot be applied

in war crime trials.

Articles 67 to 72 of the 1997 Criminal Code did not significantly change the rules of suspended
sentencing. Both laws retained the rule that the sentence could be rescinded if the defendant
during the period of probation is found guilty and sentenced for committing one or more other
crimes.

Article 356) of the OKZ RH provides for the conditions for release on parole of the convicted
persons serving prison sentences. A prisoner may be radeaseparoleafter having served at
least onehalf of the term or, exceptionally, after having served dhied of the term to which

he has been sentenced. The 1997 Criminal Goad¢ainsthe same ruleadding that the release

on parole shall bearried outunder the conditions determined in the Statute on the Execution
of Criminal Sanctior8® The conditions on release on parole apply to the war crimes convicts
equally as to the persons convicted for other crimes.

Article 33 of the 1993 Criminal Code of Republic Croatia specifies that the court shall revoke
conditional release if during the probation period the convicted persons commit one or more
criminal offences andre sentenced to more than one year imprisonnté The 1997 Criminal
Code changed to some extent the conditions for conditional release on parole and revocation
thereof, taking into consideration the introduction of long term imprisonmétit

27 bid. at p. 33.

2% supreme Coty Marino Selo, Case No. KZ No. 585/09, istance Verdictp. 7. BCS.

®Croatian Criminal Code, (of ficial Gazette of Cro
129/00, 51/01, 111/03, 190/03, 105/04, 71/06, 110/07, 152/08).

0 |pid. (Official Gazet e “ Nar odne Novine” No. 32/93, 38/93, 28]/
211Ibid.(OfficiaI Gazette of Croatia ,Narodne Novine“ N
190/03, 105/04, 71/06, 110/07, 152/08).
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Article 45 of the OKZ RH provides that any deprivation oftyibbesulting from the perpetration
of a criminaloffenceis counted as the time served in prison after the prison sentence has been
rendered. Article 63 of the 1997 Criminal Code contains the same provision.

13.3.3.1.7. PARDON AND AMNESTY

According to the Croatia@onstitution a person can be granted either a pardon or amnesty for
the committed crime under certain circumstances and following certain procedtire.

The Croatian Parliament can pass a law so that a certain group of persons who committed a
certain group 6 crimes and in a certain period of time can be amnestied from the criminal
procedure or the punishmentFor example, #er the war, Parliament passed one Croatian
General Amnesty Act in 1992 and two in 1896.

However, the amnesty for criminal acts excladgerpetrators of the most serious violations of
humanitarian law having the characteristics of war crimes. That is the reason why the court
rejected an argument of the accuseddnS Ldksfthat he could not be convicted for his crimes
due to the applicatin of the General Amnesty Act for the crimes of murdée court issued a
verdict of conviction for war crimes against the civilian populafién.

According to the Croatian Constitutioa pardon can be made on an individual basis by the
President of the Site 2*°

13.3.3.2. PLEA AGREEMENTS

Plea agreements are only possible in crimes which carry a maximum penalty of up to 10 years of
imprisonment. In war crimes cases, the maximum sentence possible is 20 years, and sentences
generally vary betweenfive (the minimum allowe) and 20 years of imprisonment.
Consequently, plea agreements are not possible in war crimes cases. In cases where plea
agreements are possible, if the investigative judge does not agree with the agreement, it is then
sent to an extrarial panel for a faal determination.

However, undeChapterl5 (¢ @minal actsagainstHu mani t y and | ofthe®@KZat i onal
RH there are crimes related to war and punishable with a maximum sentence tof tep years

of imprisonment. In theory, plea agreements woul@ possible in crimes with the below
gualifications:

2 Constitution of Croatia, Art. 80, (Official Gazetteacf@rt i a , Narodne Novine“ No. 56

— consolidated text, 113/2000, 124/2000 consolidated text, 28/2001, 41/200% consolidated text,

55/2001- correction).

13 Amnesty Act from 25/09/1992; Amnesty Act from 17/05/1996; Amnesty Act from 20/09/1996

““Osijek County Co-8306, lst|Gstapce Verdict(2a Magch 2007. K

215 Constitution of Croatia, Art. 98, (Official Gazette of Crogtidar odne Novi ne® No. 56/ 90,
— consolidated text, 113/2000, 124/2000 consolidated text, 2001, 41/2001- consolidated text,

55/2001- correction).
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1 Article 123(4)nstigation for the commission of genocide and war crimpsgnishable
with one to ten years of imprisonmeninfer alia- genocide, war crimes against civilians,
war crimes against wowled and sick, war crimes against POWS).

1 Article 125(1)2)—Unlawful appropriation of property from killed and wounded in the
battlefield - punishable with imprisonment from 1 to 10 years.

1 Article 127—Violation of the status of a mediaterpunishable withimprisonment of 6
months to 5 years.

1 Article 128Cruel treatment of the wounded, sick and POWpunishable with six
months to five years.

1 Article 129-Unjustified delay in the repatriation of POWSs punishable with
imprisonment of 6 months to 5 years.

13.3.3.3. JUREPRUDENCE ON SENTREGAC

The OKZ RH provisions, as set out above, represent the legal basis with regard to sentencing war
crimes arising out of the conflicts in the former Yugoslavia. Examples of how the courts apply
mitigating and aggravating circumstanaa® outlined below to demonstrate how the court has
applied these provisions.

13.3.3.3.1. AGGRAVATING FACTORS

The factors that are considered as aggravating have been already described above. Here, factors
that judges usually take into account in practice will beuksed.

13.3.3.3.1.1. GRAVE CONSEQUENCES

A grave consequence was considered as an aggravating factor i@ettteacase, discussed
above?® In that case, when deciding that the accused deserved the maximum sentence
possible, the court noted than entire family hadbeen killed:

The whole family was executed in one moment of time. Father, mother,
daughter and son had been murdered in the familyreunding—the symbol of

safety?’

The same factor was also cited as an aggravating factor 2 $é.dasg™®

#05e¢13.3.3.1.5. For specifics regarding young perpetratBesna 1st inst., p. 33.
2" Cerna 1st inst., p. 33.
282 § L Bsyinst., p. 28.
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13.3.3.3.1.2. SYSTEMATIC APPROARHNFLICTION OF FSHCAL AND EMOTIONAL
PAIN

In the Borovo case, the court considered the systematic way in which the crime was
committec?*® as an aggravating factor for sentencing the accused J@valzN# A4dyears of
imprisonment®*°

13.3.3.3.1.3. NUMBER OF VICTIMS

A largenumber of victims of the crime, among other arguments, had been described in the
Borovocase as an aggravating factor for sentenci ng
imprisonment??*

A large number of victims/ere also considered an aggravatingdar when the accused Fred
Mar gus$ 215 adisy tvds sentenced to 14 years of impnisent the trial chamber held
that the fact that 8 persons had been murdered in only 5 days was an aggravating’factor.

13.3.3.3.1.4. STATUS OF THE VICIIM

The status of the victims, where the victims wer
predominantly older than50 and two of them
were women, was ansidered an aggravatin
circumstance for the sentencing of the accuseéd
Fred Mar 38BaAs¥ER t he

13.3.3.3.1.5. CRUELTY

Cruelty was also an aggravating factor considered inAtuzbised described abové However

it is worth noting Ykwhereut tter actu®Oéd) Mdr famidl
involved by shooting and setting off the explosiowas considered brutal, frightening, cruel and

monstrous, which was considered an aggravating factor in sentencing.

219

From the context of the judgement, the court consided t he f ol l owing as indicat
approach?” to the <cri me: the accused ordered a numbe
deprived of food throughout the time of their internment, to be kept in inhuman conditions and exposed
to unlawfu | abour. Additionally, throughout the period of

they be beaten and humiliateddorovo selplst inst., p. 3.

*Borovo selplst inst., p. 54.

221 1pid.

229 § | Bsyinst., p. 28.

*235ee alsd3.3.3.1.3 for specifics regarding young perpetrators; Cerna, 1st inst. p. 33.
#*see Ibid
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The same factor was considered as an agdiag$actor in anumber of other casesuch as the
2 S Ldasy¢ and th@orovocase®”

13.3.3.3.1.6. PREVIOUS CONVICTIONS

A previous conviction was one of the aggravating factors irBrevocase in which the accused
Ml aden Maksi movi d rsewmsdars e mnprisdmeenf®ent ence of

13.3.3.3.1.7. MOTIVE OF REVENGE

Thejudgementin the 2 S Ldas¢ held that an aggravating factor for sentencing is that the crime
had been committed in revend@’

The same was describedDalj.??®

13.3.3.3.2. MITIGATION OF PUNMENT

Mitigating factors irCroatanjurisprudences described below.

In cases when only aggravating factors and no mitigdtctprs exist, aggravating factors are
considered as particularly agyating and N
result in higher sentence

However, when both aggravating an
mitigating factors exist but aggravatin
factors are very grave, the court does nqt
have to take mitigating fdors into
account?®®

13.3.3.3.2.1. PERSONAL CIRCUMSTADC

In the Borovocase, a mitigating factor for the accused Joizam r Wak that he was the father of

two sons?*°

In the Cernacase the fact that the accused was a family mamd married with two children
was casidered a mitigating factdr

252§ |, Bsyinst. Borovo selplst inst.

#°Borovo selpist inst.

219 § | Bsyinst.

228 Osijek County Court, Dalj, Case Nd2K07, 1st Instance Verdict, 21 AR2D08.
2 Cerna 1st inst., p. 33.

*9Borovo selpist inst.

#LCerna 1st inst.
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Also in theDaljcase, the fact that the accused wasnodel family man led to the mitigation of
hissentence?®

13.3.3.3.2.2. BAD MATERIAL CIRCUMBECES

The fact that the accused faced poor financial circumstances was a mitigating factihe
accused Jovab u r ig the®Borovocase?*®

13.3.3.3.2.3. NO PRIOR CONVICTIONS

The fact that the accused Neven Pupovac inRlu@ovaacase had never before been convicted
of a crime was considered a mitigating facttt.

The same factor was taken into account in Berovocase and in many other casgs.

13.3.3.3.2.4. HV SOLDIERS

The fact that the ac?28kdksdwas aneHV maéher gwitgthewao m t h e
mitigated his ultimate sentence becausetbé honourthat thismembership implied® This was

also a mitigating factor in theCernacase®’ Additionally, Norac was honoured for war
attendance which was also considered asnitigating factor in the case against hfi.

13.3.3.3.2.5. THE CRIME WAS COMWVED BY OMISSION

The fact that thecrime was committed by omission in the case against Ademi and Norac and was
considered as a mitigating factot.

Recall that accordingtoth8 u pr eme Court of Croati a, commi ssi on
under Article 28 of the OKZ RH occurs when th@egteator omits to undertake an action which
he was obliged to undertak&’

Please se#lodules 9 and 10for discussion of committing a crime by omission.

#2palj 1st inst.;see alszadar County Court, Neven Pupovac, Case Md/06, 1st Instance Verdict, 19
May 2006.

>3 Borovo selplst inst.

24 Neven Pupovadst inst.

#>3eeg.g.,Borovo selplst inst.

202§ L Isyinst.

2" Cerna 1st inst.

287 a greb County CoAdami and NdeldCGase Np. Kd /D6 pst Irfstance Verdict, 30
May 2008.

2 pid.

°sc of Croati a, Medacki d Z €1@08/q8 Rmddnstanceaverdict, N8Nowa c ) , Case
2009, p. 9.
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13.3.3.3.2.6. REGRET

Regret for committing the crime has been regarded as a mitigating factor such as@etha
241
case’

13.3.3.3.2.7. AGE

The fact that the accused was younger than 20 was considered as a mitigating facto? i thék y
242
case’

In the case against Norathe fact that he was only 26 years of age when he committed the
crime was considered a mitigating factét.

Thefact that Neven Pupovac was 23 when he committed the crime was a mitigating factor in the
case against hirff*

Age camot only be a mitigating factqgrbut is alsosometimes an obligatory factor for setting a
lower sentence. As described above, the Law ovedile Courts stipulates that the highest
sentence for minors can be 12 years of imprisonment regardless of the gravity of,%time
however, the jurisprudences not consistent:®

13.3.3.3.2.8. SUPERIOR ORDERS

The fact that an accused was following someone 'slsegder § usually considered as a
mitigating factor. In thePetrinpfc ase against Jovo Begovid, t he
the command from his superior and committed the crime on this basis was considered as a

mitigating factor in his caséJltimately, hewas sentencedo five yearsof imprisonment®*’

Inthe 2 S LJas¥, the accused argued that he committed the crime following his sujsedater

and that he therefore should be acquitted. The corgdsonedthat this could not have been a
valid reason for acquittal since the Defence Law sets forth that an order is not binding for any
soldier if the commander is ordering a crimtdowever, this fact can be used to mitigate the
sentence?®® In addition, Article 20 of the OKZ RH stipulates that the perpetrator cahte
excused from liability forrcommitting a crime based on an order, if the order related to

%1 cerna 1st inst.

2429 § | Isyinst.

B3 SRI 6 1,AstifsOS LI

*Neven Pupovadst inst.

SeesectionError! Reference source not found.

See, e.gMarino Selp2nd inst., p. 7 BCS.

7 Sisak County Court, Petrinja, Case NB5K6, 1st Instance Verdict, 25 April 2007.
282 § | Isyinst.

245
246
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commission of a crime against international criminal law or some other serious criminal
offence®®

In the cas of MiloOLorfar, the Supreme Court affirmed the verdict of the Osijek County Court,
which mitigated the sentence because the accused did not issue the order to shell Osijek, but
rather was conveying an order from his superiGfsAlsq in the case of casagainst¢, | NJ 2

¢ 1 I t,dh8 Wukavar County Court considered the fact that the defendant was only conveying
orders for the shelling of Vukovar as a mitigating circumstariceThe courtfollowed the
Defence Code and found that supet®prder to commit tle crime was not binding for the HV
soldier?® The fact that the accused Dilber was acting upon the order was, however, taken as a
mitigating factor*>

13.3.3.3.2.9. TIME LAPSED SINTHECRIME

The length of time that has passed since the crime was committed should be considered as a
mitigating factor according tehe courtin the . S 3 2c@5&*8 The same was affirmed by the
Supreme Court of the Republic of Croatia in jhdgement againsiAdemi aand Norac in the
aSRI 61dase®0OS LI

13.3.3.3.2.10CIRCUMSTANCES OF TRBVE

The fact that thdocationwhere the crime was committed was attacked by Serb nationals (the
same ethnicity as the victimsandthat the climate of fear and mistrust influencetde accused
were mitigating factors in th@ S Ldasg®>®

13.3.3.3.2.11CONDUCT OF THE ACEINSURING TRIAL

The way the accused conducted himself beftite courtand his participation in the proceedings
wasconsidereda mitigating factor in thdaljcase®*’

249

No. 31/93).

250 County Court OsijeliloS Lortar, Case No.-&8/02, 1stinstance Verdict]2 June 2001.

1 County Court VukovaZarko Tkalevid, Case No.-88/99, 1stinstance VerdictL1 April 2001.

%2 Art. 48 of the Defence Code from 20 8ep 1991 (Of fi ci al Gazette of
49/1991).

232 § | Bsyinst., p. 28.

254 Petrinja 1st inst.

53 SRI 6 1,RndRL.S LI

269 § | Bsyinst., p. 42.

*'Dalj, 1st inst.
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13.3.3.3.2.12STATUTORY GROUNDS RMORGATIOMND PARTICULARLY IBATING
CIRCUMSTANCES

The Criminal Code in Article 57 (1), which is very similar to AB&lef the OKZ RH, reads as

Criminal Code Article 51(7)

The punishment prescribed by law for a criminal offense may be mitigated

below minimum proscribed with the law when the statute expressly

prescribes spor when the court holds that, in view of the existence of

particularly obvious mitigating circumstances, the purpose of punishment
may also be attained by a more lenient punishment.

follows:
The statutory grounds for mitigation below tieescribed minimum encompasses:

Essentially reduced mental capacitrticle 10(2) of the OKZRH);
Exceeding the limits of setfefene’ (Article 7(3) of the OKZ RH);
Excedaling the limits of necessity or duse (Article 8(3) of the OKZ RH);
Attempt to commit a crime (Article 17(2) of the OKZ Rirp

Ignorance of law (Article 15 of the OKZ RH)

=A =4 =4 4 =4

See alsdodule 11 for more information on specific defences.

In the2 S LdAs¢ the accusedrguedthat his reduced sanity should be of such importance that

it should lead tcan acquittal However, the courheld that although the accusé&imental sanity

was reduced, he was still able to understand all important elements of the crime: that the crime
was directed against the civilians and that it w

against international law. For this reason, the Althoughthe accused's mental sanity we
accused was ot acquitted, but his reduced} reduced, he was still able to understan

sanity was taken into account and ultimately | all important elements of the crime.

to a lower sentencé?®

The secondaccusedTomislav Dilberarguedthat he acted under duress while murdering a man.
He stated that he had been terrified for his own life, andhth hi s superi or, Fr
threatened Dilber that he would kill him Wilberdid not kill the prisonerThe courtdid not find

282 § L Isyinst.
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the accused Dilbés defence reliable and decided that his supésothreat was not grave
enough and that the accused Diltmsuld have savethe victins life.”°

In the second situatiorthe court decideswithout external input,on the existence of especially
mitigating circumstances and whether the purpose of punishment may also be attained by a
more lenient sentence. For exgle, when there are only mitigating factors and no aggravating
factors, these may be considered by court as particularly mitigdgiciprswhich usually results

in a lower sentence for the accused. The accused Dilber i tBel dasg was sentenced to 3
years of imprisonment since only mitigating factors existed in the case againé’file same
applied in theDaljcase where the accused was sentencefbiar years imprisonment®

9 pid. at p. 27.
%9 |pid,
*1palj, 1st inst.
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13.3.4. SERBIA

Notes for trainers:

U This section deals with the laws applicatdesentencing in Serbia. The courts in Ser
apply the law that was in force at the time when the crimes were committed.
crimes arising out of the conflicts in the former YugoslaWia SFRY CC or FRY C
thus applied.

U The provisions of this code are the only ones discussed in this section. In adi
some case law, as far as it is known, is referenced to highlight the different factor
courts have taken into account when pronouncing sentences.

U Participants shoulthe encouraged to refer to cases that they have been involved i
discuss the principles that were applied by the court in determining sentences.

U Participants should appreciate the particularities of war crimes cases in comparis
sentences imposedhiordinary criminal cases.

U For the purposes of these materials, only the SFRY CC or FRY CC are di
Participants should be encouraged to discuss how sentencing might be dealt wi
the courts applying the current criminal code to war crimes.

U Participants can also use the case study to discuss how their national courts \
sentence the accused in that case, and what factors, based on the case summan
national courts would take into account.

13.3.4.1. MAIN PROVISIONS OFETSFRY / FRY CRIMIRODE ON SENTENCING

War crimes cases arising out of the conflicts in the former Yugoslavia in the Republic of Serbia
have been tried on the basis of the laws that were in force in the Republic of Serbia at the time
when the crimes charged were committeice. either the SFRY Criminal Code or the Criminal
Code of the FRY, or on the basis of the FRY Criminal Code as the most lenient law (as explained
below).

On 27 April 1992, the Constitution of the Federal Republic of Yugoslavia (FRY) established that
the deah penalty cannot be applied for criminal acts defined by the federaftast that time,
the SFRY Criminal Code was in féfte.

Article 37 of the SFRY Criminal Code (Death penalty) was removed from the Serbian criminal
legislation on 16 July 1993, when thaw on Changes and Amendments of the Criminal Code of

2 ERY Official Gazette, No. 1/92.
%3 See, e.g.WCC, Belgrade County Court, Zvornik, Case No. K.V. 5/2005, 1st Instance Verdict, 29 May
2008, pp. 174175.
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the Federal Republic of Yugoslavia was pa&¥eitticle 38(2) of that Laverovidedthat for the
most serious crimes, twenty yeaimprisonment can be sentencétf.

The Law on Changes and AmendmentshefERY Criminal Code of 2001 included the possibility
of a sentence of forty yearsmprisonment for certain crimes, including the crimes froine
chapter dealing with the war crimé&®

Therefore, under the FRY Criminal Code, the law that is applied awndkelenient for the

accused, the range of sentences for war crimes is ffiommto 15 years (which was set as a

general maximum) and 20 years for the most serious crimes or most aggravated forms of serious
H 267

crimes:

The provisions of Article 41 of the FRNminal Code on sentencing, including aggravating and
mitigating circumstances are the same as those in the SFRY Criminals€ediove, section
13.3.4)

The new Criminal Codevhichwas passed in 2005 and entered into force on 1 January,2006
provides a sentencing range betweée and 20 years and for 30 40 years for the gravest
forms of certain crimes from Chapter XXXd\g{ genocide, crimes against humanity, war crimes
against civilians, wounded and sick or prisoners of war in timevarf, armed conflict or
occupation)’®® These provisions do not apply to crimes committed in the 1990s.

13.3.4.1.1. CREDIT FOR A PERSPENT IN CUSTODY

According to Article 50 of the FRY Criminal Ctlue period of time spent in custody awaiting
trial, as well as eacHeprivation of liberty relating to a criminal act, shall be counted as time
served; juvenile custody or a fine shall also be considered.

The time spent in custody in a foreigountry also
counts astime served.In the Damir Siretacase,a

part of the pretrial detention was spent in
Norway,?*® which counted towards time served. In
the Nenad Mald (Stari Majdan)case the court decided thathe accusets time in the custody of

the Military Court of Banja Luka, in December 1989®uld be countedisserved.However, i

the a I f cAs@, the court decided it could not count the time spent in the Banja Luka Military

The time spent in custody in a foreic
country also counts as time served

4 ERY Official Gazette, No. 37/98gZvornik 1st inst., pp. 174 175.

% Seeibid. at p. 175.

% FRYOfficial Gazette No. 61/2001; WCC, Belgrade County Court, Scorpions, Case No. K.V.6/2005, 1st
Instance Verdict, 5 April 2007, p. 110.

" ERY Criminal Code, Chapter XVI read in conjunction with Art. 38.

%% Serbia Criminal Code, Official Gazette of the Réputfi Serbia No. 85/2005, 88/2005, 107/2005,
72/2009, 111/2009, Chapter XXXIV read in conjunction with Art. 45.

*9wceec, Belgrade District Court, Damir Sireta, Case No. K.V. 9/2008, 1st Instance Verdict, 23 June 2009, p.
58.
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Courts custody because the court was nobpided with any evidence as to how many days the
accused spent there. The court decided that the custody would be counted subsequently, upon
obtaining the necessary data about the time spent in Banja Luka cuStbdy.

13.3.4.1.2. CREDIT FOR A PERSPEENT IN CUSTODYTBE ICTY

Article 14b of the Lawon Organization and Jurisdiction of State Authorities in War Crime
Proceedings, as amended in 2009, provides thatlength of time a person spent in detention
pending a trial before the ICTY will be included ingéetence imposed by the domestic court.

13.3.4.2. PLEA AGREEMENTS

The recent amendments to the Criminal Procedure Code envisagedliamtagreemertd are

also possible. Furthermore, after the 2009 amendments to lthey on the Organisation and
Competence of Government authorities in War Crimes Proceeding&ar Crimes Cases such
plea agreements can be made without the limitations for general crimes (that the crime in
question is punishable for up to 12 yeaf5).

Theconcept envisaged by the Criminal Procedure Code is to a certain extent different than the
plea bargain found in the ICTY RPE. Namely, it is envisaged that the agreement on the admission
of guilt must always be made in writing and that the accused pemsdhfully admit to
committing the criminal offence for which he is charg&dThe prosecutor has the discretion to
abandon the criminal prosecution even for the criminal offences that are not included in the
agreement on the admission of guilt

In generd the penalty agreed between the prosecutor and the accused cannot lweviibe
statutory minimum for the criminal offence with which the accusedis chaged?” Only by
exception carthe penalty be below the statutory minimum:

[Wihere it is obvioudy judtified by the significarce of the confesson of the
accusedperson for clearing up the criminal offence with which he is charged
and where proving the offencewithout suchconfesson would be impossble or
very difficult, or for the prevertion, detection or succesBil prosecuion of other
criminal offences, or due to the existence of the espedally extenuaing
circumstances from Article 54 paragraph 2 of the Criminal Céte.

270WCC,BelgradeDistrictCourteh:Iad Mal id (Stari Maj dan) , Case No.

Dec. 2009, p. 37.

"L see Serbian Criminal Procedure Code, Official Gazette of FRY, No. 70/01 and 68/02 and

Official Gazette of RS, No. 58/04, 85/05, 115/05, 49/07 and 20/09 state favit®2009 Amendments
“Of ficial Gazette of the Republ i kaw onf org&satidniaad” No.
competence of Government authorities in War Crimes proceedifuds;1 3b.
"2 5eeSerbian CPC, Article 282a.

" |bid. at Article 282b.

" |bid. at Article 282b(2).

" |bid. at Article 282b(3).
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On its face it can be seen that this possibility envisaged in the law can be of great importance in
war crimes cases.

For more on plea agreements, siw discussion itModule 12.

13.3.4.3. JURISPRUDENGOHN SENTENCING

The War Crimes Chamber applies the FRY Cridode as the lakhat is more lenient for the

accused. This has not been particularly deliberated in all theeudgts, although some
judgemens, such adNenada | f (&t&@ri Majdan or Damir Siretgprovide an explanation about

why the FRY CC is applied instead of the SFRY Criminal Code or the current 2006 Serbian Criminal
Code (see more about the temporal application of lawsladule 5) 2"

When deciding om sentence, the court takes into, N
consideration the level of participation and V/hen deciding on sentence, the cou
engagement in carrying out the crini€. For takes into considetn the level of
example, in theSuva Rekaase, the trial kamber participation and engagement in
made a distinction between the levels carrying out the crime.
participation of the individuals who participated i ’

the crime, noting that not all of them showed the same degree of involvement in the
commission of the crime. The appeals chamber found that this reasamdghe distinction in
sentencing between the eperpetrators was propef’®

A number of relevant cases are discussed below as case studies, as well as other mitigating and
aggravating factors taken into consideration by the courts in Serbia in war ccases.

13.3.4.3.1. ~KORPIONTASE

In the ~«orpionicase, the War Crimes Chamber of the Belgrade District Court found four of the
accused guiltypf war crimes against civilians and sentenced them t§t@@ of the accused), 13
andfive years imprisonment, respectivel§’® One of the accused was acquitt&l.

With regard to one of the accused sentenced toy2@ars imprisonment (Slobodai e d), tte
Supreme Court of the Republic of Serbia upheld the War Crimes Chamber finding. In doing so,

the Supreme Court noted thi@llowing facts:

f The accused was the commander of 8i& o r prnit;o n i

ol £t A0 oO{ (tsNdst, p.B2RI y 0
"wWcD, Appellate Court in Belgrade, Suva Reka, Case N
2.2.4., available at  http://www.bg.ap.sud.rs/cr/articles/sudskgraksa/pregledsudskeprakse
apelacionogsudau-beogradu/krivicneodeljenje/ratnizlocini/kztpo2-4-2010.html.
278 |bid.
279 — .
~korpionij 1st inst., p. 3.
8 |bid. at pp. 45.
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The accused ordered the killing of the civilian population;

If there had not been such an order, the six of the civilians would not have been®illed:
There were minors among the victims; and

The civilians did not contribute in any waytt® decision of the accused

=A =4 =4 =

The Supreme Court also considethdlt:

1 The lives of six persons, especially those who were minors, are irreplacaalble
9 The victims vere innocent and, in the given circumstances, could not influence the order
on their execution to be changet®

The Supreme Court concluded that other reasoosld not mitigateM e d’'s séntenceincluding
his family situation, thecircumstances of waand his positionas the commander o& military
unit.”®*

The Supreme Court hettat the War Crimes Chamberdecision to give the maximum sentence
was justifieqd based on the law and should not be reduc&iThe Supreme Court added that
only the maximum sentence for this accused could, to a certain degree, mitigate the pain of the
deceaseds families and show respect to the decead¥d.

With regard to the second accusedvho was (* D
sentenced to 20years imprisonment (Branislav The Sgpreme Court added.that only !
Me d)j dhe Supreme Court found that the aximum sentgnce for th|s.a.1ccuse<
aggravating circumstances had been could, to a certain de,greeA, leg?tewtf
overestimated®’ The Supreme Court helthat the Lk Ay 2% 0KS RSO
conduct of the accused as the-perpetrator of the show respect to the deceased.
crime was of less importance than that of Slobodan
Me d whid gave the ordef®® Taking into account the mitigating circumstances regarding his
personal and family status (married with childreay well as the aggravating circumstances
(execution of the order to kill six civilians and inhuman treatment towards the civilians), the
Supreme Court sentenced the accused toy&8rs of imprisonmertt®

o

The Supreme Court uphehll sentence oflL3 yearsimprisonment forthe third accused (Pero
Petrasevid).?*® The Supreme Court found that the War Crimes Chamber correctly evaluated all

#Lgupreme Court of Serbidkorpioni, Case No. Kz | r.z. 2/07, 2nd Instance Verdict, 13 June 2008, p. 12.

%82 |bid,

8 |bid. at pp. 1213.
% |bid. at p. 13.

% |bid. at pp. 1213.
% |bid. at p. 13.

%7 |bid.

2% |bid.

9 |bid. at pp. 1314.
*9bid. at p. 15.
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the mitigating and aggravating circumstané&sThe Supreme Court noted that the accused
admitted the conduct with which he was charged, expressed his remorse in an hoaeser

and called forthe other accused to admit to what thelyad done?*> The Supreme Court held

that, in doing so, the accused coifiuted to establishinghe factual situation regarding not only

his role in the event, but also the roles of the other accuSédhe Supreme Court also noted

that the War Crimes Chamber evaluated other mitigating circumstances, such as the personal
and family circumstances of the accused and his earlier conduct, as well as the aggravating
circumstances, including the inhumane treatment toward victims prior to their execétiarhe
Supreme Court concluded that }@arsof imprisonment was correctly estalfisd and that it

was the onlysentencecapable of achieving the purpose of punishméht.

On retrial, the War Crimes Chamber sentenced Aleksamndard to the same sentence dive

years of imprisonment. The aggravating circumstances taken into accounttinegye of the
victims, their inhuman treatment and humiliation prior to the execution (video rdtw of the

crime, laughing at the victims before their execution), while the mitigating factors included the
remorse of the accused and the fact that héather of a minor. The court also took into account

the provision of Art 24(1) of the FRY CC which allows for a milder sentence to the accused who
only aided and abetted the main perpetratdiS. The Supreme Court of the Republic of Serbia
upheld the sentene on appeat?’

13.3.4.3.2. OV2ARACASE

In O\Gara, the War Crimes Chamber found the accused guilty of war crimes against prisoners of
war and sentenced seven of the accused toy2@rs imprisonment, one of the accused to 15
years imprisonment, one of the accused to ¥8ars imprisonment, one of the accused tone

years imprisonment, one of the accused &ix years imprisonment and two of the accused to

five years imprisonment?*® The Supreme Court modified the first instancediet with regard to

the nineyears sentence and one of the 3@ars sentences>”

With regard to the accused sentenced by the War Crimes Chamiménégears imprisonment,

the War Crimes Department of the Appellate Court in Belgrade noted thatrillechamber

failed to evaluate the fact that the accused expressed her persistence and wantonness during
the perpetration of the offence by mistreating andlikig a persorand claiming that he had fired

1 pid. at p. 14.

22\pid. at pp. 1415.

23 pid. at p. 15.

2 pid,

*% |bid.

2P wcc, Belgrade District Cougkorpioni (AleksandaM e d)j Ghise No. K.V.8/2008, 1st inst. after retrial,
28 Jan. 2009, p. 17.

297 Supeme Court of Serbigkorpioni(AleksandaM e d)j Cése No. Kz | r.z. 1/09, 2nd inst. aftetriad, 9
Oct. 2009, p. 6.

28wcece, Belgrade District Court,daa, Case No. K.V.4/2006, 1st inst. aftetria., 12 March 2009, pp.
1-12.

2¥\WCD, Appellate Court in Belgrade @, Case No. PEi22010, 2nd inst., 123 June 2010, 11 1, 184.
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her from work only because she was of a differetitnicity **® The appellate court held that

such conductshould be considered an aggravating circumstance wadranted a higher
sentence and, consequently, sentenced the accusedltgears imprisonment®™ The Supreme
Court noted that this sentence was pragional to the seriousness of the offence and to all the
circumstances under which this offence had been committed, as well as to personal
circumstances of the accused and the purpose of the punishifent.

With regard to one of the accused sentenced to y&ars imprisonment, theappellate court
held that a lower sentence should have been impo®&@heappellate court held that thetrial
chamberfailed to place adequate importance on the following mitigating circumstances:

1 The accused had not been engagediimed conflict in Vukovar from the beginniragd
1 The accused had been evading the war because he was a child from an ethnically mixed
marriage3®*

According to theappellate court, this meant that in order to achieve the purpose of punishment,
a lower sentence was required® The appellate court therefore lowered the sentence to 15
years imprisonment>®®

In relation to the other accused, thappellate court found that thetrial chambercorrectly
established both mitigating and aggravating circumstarices.

Mitigating circumstances included:

1 family circumstances of the accused;
9 health conditions; and
f  no prior criminal record&”

Aggravating circumstances included:

persistence in committing the crime;

wantonness;

the fact that at least 200 persons (victims) wekilled;
the age and sex of the victims; and

the manner of burial of the killed persons

=A =4 =4 4 =9

30 pid. at 7 189.
39 hid.
392 |bid.
393 bid. at 1 190.
39 bid.,
3% |bid.,
3% |bid.,
397 |bid. at { 185.
3%8 | hid.

71



MODULEL3 SENTENCING

13.3.4.3.3. LEKAZLASE

In Lekaj the accused was convicted for war crimes against civilians and sentenced/éarg3
imprisonment®®® The Supreme Court of the Republic of Serbédhthat the War Crimes
Chamber correctly established and evaluated all the mitigating and aggravating
circumstances:®

Mitigating circumstances included:

1 The fact that the accused was 20 years old at the time of the commission of the crime;
and
1 The fact that the accused was married and was father of ongarold child®*!

Aggravating circumstances included:

The seriousness of the consequences of the offence, as three persons were still missing;
The impaired mental health of the victims who survived;

The fact that the victims moved out from Kosovo and Metolsija]

The wantonness during perpetration of the offence, considering the fact that there was
a wedding procession and the seriousness of humiliation caused by profanation of the
bride 3*?

=A =4 =4 =

On the otter hand, the Supreme Court did not considkatt the accuse® membershign the
“Cipat” gr oupwheh wakin charge bf estallithifag illegal prisons for Serb and
other nonAlbanian populatiorasan aggravating circumstance because this Faxt not been
proven in the course of the proceedints.Moreover, the Supreme Court also dismissed the
argument that other circumstances should have been evaluated as aggravattgys—
including thefailure to act in accordance with the requirements oétimternational community

to surrender the arms and demilitarization of the Kkd#s it held that these circumstances
formed the elements of the criminal offence itself and, thus, could not have been evaluated
during meting out the punishmenit?

13.3.4.3.4. OTHER MITIGMANG FACTORS IN THIRISPRUDENCE

- One of the most common mitigating factors, the
One of the most common mitigating) fact that the accused has family or has no criminal

factors is the fact that the accused hf yacord was ppealed by the War Crimes Prosecutor.
family or has no criminal record.

%9 Supreme Court of Serbia, Lekaj, Case No. K3/0RZ2nd Instance Verdict, 26 Feb. 2007, p. 1.
310 ia:
Ibid. at p. 15.
*bid.
12 bid,
3 bid. at p. 14.
¥4 bid. at pp. 1415.
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In the appeal of theSuva Rekecase, theprosecutor submitted that these are common
circumstance for an average person which, therefore, should not be given additional weight as
mitigating circumstance. Thappellate ourt did not accept theprosecutors submissionand
confirmedthe relevance of these mitigating factot's.

In other cases before the first instance and appellate War Crime Chambers/Departments,
mitigating circumstances included:

1 the age of the accused #&te time of commission of the crime (where the accused was
between 18 and 21 at the time of commissidi);
1 personal circumstances:

o the family circumstances of the accused (where the accused was divorced and
the father of two underage childreri}’

0 economichardship (such as no real estate, modest salary for circumstances in
Norway where the accused livE8 or no permanent employmefif) and
refugee status of the accusét!

o disability of the accusetf*

9 partially admitting guilt (where the accused recdggal beirg at the crime site during the
commission of the crime¥?

conduct after the crime (helping the victim to get medical assistatfce);

acompassionate attitude towards hostag&s;

remorse expressed at the tri&l° and

the seriously diminished mental capacity of the accusedh (il y 2 &Yl y2S)y | dzNI 6
which is also a direct basis for mitigation of punishment under Art 12(3) of the FRY
Criminal Codé®

= =4 =4 =

¥ 5va Reka2nd inst., sections 2.2.4 and 2.3.2.
318 Supreme Court of Serbia, Zvornik | (Korac and Slajk@ase No. Kz RZ 3/08, 2nd Instance Verdict, 8
April 2009, p. 15 (reducing on appeal the sentence for one of the accused from 13 to 9 years of
imprisonment); WCC, District Court in Belgrade, Podujev®ukiqd et al.) Case No. K.V. 4/2008, 1st
Instance Verdict, 1813 2009, p. 60 (upheld on appeal).
'wCcD, Appellate Court in Belgrade, Damir Sireta, Cz
2010 (the sentenced reduced from 20 to 15 years), available at
http://www.bg.ap.sud.rs/cr/articles/sudskgraksa/pregleasudskeprakseapelacionogsudau-
?t;')l%ogradu/krivicneodeljenje/ratni—zlocini/kzlp02-2-2010.html.
Ibid.
9h Sy I R (Stari Majdan, 1st inst., p. 36.
320 |bid., Damir Sireta2nd inst.; WCC, District Court in Belgrade, Boro Trizb{¥\dlika Peratovica), Case
No. K.V.5/08, 1st Instance Verdict, 27 May 2009, p. 29 (upheld on appeal).
%L \War Crimes Chamber ¢fhe Bel grade District Court, Zdravko P
Instance Verdict, 8 July 2008, p. 43 (upheld on appeal).
%2 5yva Reka2nd inst., section 2.3.2.
3w, High Court in Belgrade, Medak (dL.ezal.), Case No. K. Po 2, 36/2010, Bmstance Verdict, 23
Jun 2010, p. 47 (upheld on appeal).
¥4Boro Trbojed (Velika Peratovicg 1st inst., p. 29.
h Sy I R (Qtari Majdan, 1st inst., p. 36.
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In the Trbojevb case, the court declined to consider a personal cbigndstic of the accused, that

he was a good, calm and n@olent man, as a mitigating circumstance. The court reasoned that
these characteristics relate to the accused before the crime was committed, and that in the
extraordinary context of widespreadolence and conflict, in which the crime took place, even a
non-violent person can commit a crimeé’

Accumulation of the mitigating circumstances may amounanexceptionally mitigating factor
which leads to conviction to a sentence below the minimprascribed for the war crimes (as
allowed by Aricles42 and 43 of the FRY Criminal Coti@)

13.3.4.3.5. OTHER AGGRAVATINEFABRS IN THE JURISPENCE

Some of aggravating circumstances in the practice of the first instance and appellate War Crimes
Chambers/Departmentmclude:

1 a previous conviction for a different crirffé(but lapse of time after the conviction will
be considered for taking it as an aggravating circumstifjce

1 a personal motive (such as revenge for a killed brother) and the nationality of the
victims 33!

9 the vulnerability of the victims:

o the age of the victims (which included minors, includingradhth infant)>*? or
young age of the victims together with their treatment (which included a search
of children, and throwing away their toy&}

o the sex of the ictims (which were women, including an expectant motH&t);

91 the characteristics of the victim (victim was a doctor, committed to his work, helping
both civilians and wounded combatanfé’ﬁ

1 grave consequences: the fact that the surviving victims lost thethars, brothers and
sisters and sustained heavy injuries with permanent consequetices;

1 the fact that the perpetrator in a war crime against civilians who were Serbian citizens
was a police officer whose duty was to protect citizens of the Republic abS&rand

326
327

Ibid.at p. 37 (upheld on appeal).
Boro Trbojevi (Velika Peratovica 1st inst., p. 30.
¥8Medak(Lazbet al), 2nd inst., p. 47.
¥95va Reka2nd inst., section 2.1.3.
30 Medak(Lazbet al), 2nd inst., p. 47.
BLWCeD, High Court in BelgradeLJl y@ @ & &3 ) GdseRNo &Rp2 32/2010, 1st Instance Verdict,
25 Jun 2010, p. 36 (upheld appeal).
¥2wcCc, District Court in Belgrade, Suva Reka (Miteival). Case No. K.V.2/2006, 1st Instance Verdict,
23 April 2009, p. 189.
33 \WCeD, Appellate Court in Belgradikid( Pod uj ev o | | )2 2/20C1a2ne insh @appeal lfierl P o
retrial, 11 Feb 2011,available at http://www.bg.ap.sud.rs/cr/articles/sudskgraksa/pregledsudske
prakseapelacionogsudau-beogradu/krivicneodeljenje/ratnizlocini/kztpo2-2-2011.html.
¥ Suva RekéMVitrovidet al) 1stinst., p. 189.
ZiZl/zR NI @1 2 t, ksthitdp. 4243f(uginéle on appeal).
Ibid.
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1 the manner the crime was committed:
o0 the stubbornness and determination in committing the crime (where a murder
was carried out by several physical acté);
0 grave disrespects towards the victims (such as placing the corpses in a shape of
a Latin I¢ter ‘U standing for Ustasha)’
o deceiving the victim, who was a doctor prepared to cure the wourided:;
o multiple acts by which the crime was committ&d

The first instance courts also considered the fact that civilians were object of the attack as an
aggravating circumstance for committing war crimes against civilians under Article 142, although
this already constitutes an element of this criffféThis was confirmed on appe#f.

Participants should note that considering an element of the crime as arawaing factor
diverges from ICTY jurisprudenit@.

%7 pid.
38p Sy I R (Stari Majdan, 1st inst., p. 36.
%39)bid.at p. 36 (upheld on appeal).
LRNI @1 2 t, tsOrstg p. 443f(uphgld aon appeal).
2;‘; 2 NR ¢ NBliRadPErgidvion 1st inst., p. 29upheld on appeal).
Ibid.
¥sSupreme Court of Serbia, Boro Trbojevid (Velika
Verdict, 24 Nov. 2009 p. 6.
See, e.g., f | QAD, N 6935 S NRB XIA% 06— 7.See alspa A f | Y, TJ (Bententing Jyement),
1 70; Mrdja, TJ (Sentencing Judgemert)46, which deny that the fact the civilians were the object of an
attack can be taken as an aggravating factor in sentencing for crimes against humanity which already
requires attack on civilians as an elemt of crime.
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