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INTERNATIONAIRIMINALLAW & PRACTICERAININGMIATERIALS ICLS

12. BASIC PROCEDURMNID EVIDENTIARY I$&3J

12.1.INTRODUCTION

These training materials have been developed by International Criminal Law Services (ICLS) as a
part of the OSGBDIHRCTY bL/ wL &2 NJ / NAYSa WdzaidAOS t NR2S(
Commission. An introductioan how to use the materials can be foundModule 1, which also
includes a case study and hypotheticals that can be used as training tools, and other useful
annexes. The materials are intended to serve as a training tool and resource for legal trainers in
Bosniaand Herzegovina (BiH), Croatia and Serbia. Discussion questions, tips, and other useful
notes for training have been included where appropriate. However, trainers are encouraged to
adapt the materials to the needs of the participants and the particulauonstances of each
training session. Trainers are also encouraged to update the materials as may be necessary,
especially with regards to new jurisprudence or changes to the criminal codes in their relevant
jurisdiction.

EachModule provides a general oveiew of the international criminal law relevant to the

ModuleQa (G 2LIAO 060SF2NB RAaOdzaaiAy3d GKS NBtSOrya I o
respectively. The materials make use of the most relevant and available jurisprudence. It should

be noted that where a first instance judgement has been cited, the drafters have taken special

care to ensure that the part referred to was upheld on appeal. It may be useful for trainers to

discuss additional cases that might also be relevant or illustrativeedch topic, and to ask

participants to discuss their own cases and experiences.

12.1.1. MODULBEDESCRIPTION

ThisModulefirst provides a brief overview of the main issues of procedure and evidence before
international courts. Thélodule is not a comprehensive guide to these issues, as the focus of
the training manual is on practical aspects of the substantive law, inclyditgprudence
Participants should however be provided with an analysis of the key concepts so as to be able to
understand how the substantive law is put into practice before international courts.

Thereafter in the regional section of thidodule, an outline of the procedural and evidentiary
systems thatare relevant to prosecutions of war crimes, crimes against hutyamnid genocide
in BiH, Croatia and Serhiall be provided

12.1.2. MODULEOUTCOMES

At the end of thisModule, participants shouldinderstand

U The basic structure and provisions of the procedural and evidentiary system before the
ICTY and ICTR, as well as thg;IC

The various roles of the parties in proceedings before international criminal gourts

The fair trial rights of an accused before both the international and national courts

The requirements for indictments at the ICTY and ICTR, as well as the ICC

When cases against different accused can be jojned

[ e e ]



MODULE2 PROCEDURE ARBIDENCE
Qumulative charging
How guilty pleas and plea bargaining are dealt with before both international and
national courts

U Basic evidentiary rules as they are applied before both international and national gourts
and

U The ways in which evidence gathered by the ICTY and findings of the ICTY can be
introduced into evidence in the courts of BiH, Croatia, and Serbia.

Notes for trainers:

U The procedural and evidentiary system before international rtsocomprises a
mixture of the commonl ¢ & ROSNAEIF NR | &vil I g & A §Y d.
system.

U The particular system in place at the state level should be compared and contr.
with the system applied before the international courts.

U It is important for partigpants to understand the manner in which the procedul
and evidentiary systems before international courts have been designed and
evolved to meet the challenges of proving international crimes, and in partici
guaranteeing the rights of the accube such proceedings.

U It is not necessary for participants to delve into the details of how these syst
work. They should develop an understanding of the way in which the systems
in practice so that they are able to apply the international standawhere
appropriate within their domestic systems.

U It is imperative that participants appreciate that the international systems h
been fashioned to most effectively facilitate the prosecution of international crir
which are very often widespread andraplex, and which involve the admission
large quantities of oral and written evidence.

U LYy 2NRSNJ G2 | OKAS@GS G(KSasS 2062S8S0GA0
inserted at the beginning of important sections. These notes will highlight the r
issues for trainers to address, identify questions which the trainers can use to ¢
the participants to focus on the important issy@sd make references to the part:
of the case study that are relevant aientify practical examples to apply the ldgi

issues being taught.
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12.2.INTERNATIONAL LAWANURISPRUDENCE

12.2.1. PROCEDURAL ISSUES

12.2.1.1. OVERVIEW

International criminal courts have adopted a mixed system of procedure for the prosecution of
AYOSNYFGAZ2YFE ONRAYSad® ! YI22N RAGASINEYNOB 6S0&5S
the role played by the different parties in the proceedifgs.

In the adversarial system:

1 The prosecution and the defence each bring their case to court, thdaed by the
judges;

9 The parties d their own investigations;

1 The jud@s neutrally manage the proceedings and decide on procedural and evidentiary
issues as they arise at trial; and

1 In adversarial systems where juries are assigned to cases, the jury will be the finder of
fact, and in all other cases, the judge will be timeler of fact.

In an inquisitoriabystem

i A state agency undertakes an objective investigaiimn the case as a whagle
1 In general, gudge may supervisethe investigation, and together with the prosecutor
and investigators, creates a case;file
f TheG NAIf 2dzR3AS L Fea Iy | OGAGBS NRifSandRdzNAy 3
1 The judge is the finder of fact.

The differences in these systems have led to the development of distinct procedures and rules.

The international system has sought ttefhd the two systems. Different courts have adopted
procedures from the two systems to varying degrees. The ICTY and ICTR Statutes include very
few procedural rules, but the judges createdles of pocedure andevidence to reflect

G 02y OSLIia (aklylratogibetN®s bein§ yaid &t just in the international arérfdA

trend in the Statuts and Rules of the ICTY and ICTR is that they are more adversarial than
inquisitorial. However, the rules do provide judges with the ability to intervene more fratue

in the proceedings than in typical adversarial systems. For example, the ICTY and ICTR judges are
permitted to call their own witnesses. Thgsnot permittedin traditional common law systems.

With regard to the ICC, State parties to the Rome Seéatadopted rules of procedurand
evidenceb ¢ KS L/ / wdzf Sa LISNX¥YAG GKS 2dzR3ISa G2 208

! For a discussion of the two systersseROBERTRYERet al., AN INTRODUCTION TOTERNATIONAIRIMINAL
LAw ANDPROCEDURE25¢ 430 (2010).
% Annual Report of the ICTY, UN Doc. A/49/842994/1007, 1 53.
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charges can only be confirmed
following a contested hearing
between the prosecution and
defence. As will be explained
below, such a mrcedure does not
exist before the ICTY and ICTR.

r 3

For all international courts, the prosecutor is appoint
as an independent party responsible for the
investigation and prosecution of international crimes

is the prosecutor who brings and prosecttes cases.
\ of

Key components of procedure
include:

1 For allinternational courts, the prosecutor is appointed as an independent party
responsible for the investigation and prosecution of international crimes. Unlike the
inquisitorial system, for alinternational courts, it is the prosecutor who brings and
prosecutes the cases. The prosecutor bears the burden of proof, and must prove all
crimes beyond a reasonable doubt.

1 The defence does not have to prove its case beyond a reasonable doubt. Théesnus |
on the prosecution throughout the proceedings to establish its case. The defence is
entitled to investigate the allegations made against the accuaad call its own
evidence if it so wishedhe accused can testify in his case, but there is no remerg
to do so.

1 Each party, as well as the judgean call withesses to testifyitnesses, often victims,
play an important role at the international tribunals 2 YS A Gy SaasSa GSadAT¥
on areas of specialization that can assist the court usidedd a particular issue.
Witnesses may apply to be granted security measures for their testimony, such as closed
sessions, voice and facial distortion, or pseudonyms. If the circumstances necessitate,
witnesses may also apply to be part of relocatiwatection programmes’

9 Itis only before the ICC that victims can directly participate in the proceedings as a party
to the proceedings when they fulfil the requirements under the Rome StdtTiteey are
entitled to be represented separately in the proceedingnd can apply for reparations
at the conclusion of proceedings.

3 See belowsection 14.Error! Reference source not found.
* See belowsection 14.3 14.3.

3
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12.2.1.2. FAIR TRIAL RIGHTS

Notes for trainers:

U One of the most important issues in this Module for participants to discuss is the w
which fair trial guarantees are recognised amdplemented before international
courts.

U In the regional section that follows, participants will receive an overview of how tt
guarantees are applied in their own domestic systems.

U In order to stimulate discussion about these issues, participants doelldsked to
consider how each of the guarantees that are recognised before international c
are implemented in their national systems. Participants should be actively encour
to consider whether all necessary fair trial guarantees are recogniséu tefore
international and national courts and what improvements could be made.

U Another way of ensuring that participants engage with the issues would be to ask
whether they believe that the accused in the case study could get a fair trial in
national courts, and what steps would need to be taken to ensure that his rights
protected. Is this a case that should rather be referred to the ICC?

Fair trial rights are core principles of international criminal law. International courts follow the
fair trial provisions contained in treaties, and have used the provisions on fair trial rights

contained in the ICCPRs a model in their proceedings.

The basic fair trial standards applied by the international courtsteae

1 Presumption of innocence

9 Right to trial before an independent and impatrtial tribunal

1 Right to be informed promptly and in dekamn a language they understarmd the nature
of the charge(s) against them

Right to adequate time and facilities to prepare a defence

Righttocommur® § S gAGK O2dzyasSt, 2F 2ySQa 246y
Right to selrepresentation

Right to be tried without undue delay

Right to a public trial

Right to be tried in his or her own presence

Right to legal assistance

= =4 =4 4 -4 —a A

® International Covenant on Civil and Political Rights L / /GtAwRes. 2200(XXI), 21 U.N. GAOR Supp.

(No. 16) at 52, U.N. Doc. A/6316 (1966), 999 U.N.T.S. 171, (Mar. 23, 1976).
®The ICTR has also recognised that customary international law is reflected in the$6€BR.Juvénal
Kajelijeli, Case No. ICBB44A, Appeal ligement, May 23, 2005, 1 209.

OK2 2
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1 Right to examine evidence against them adain the presentation and examination of
evidence on their behalf under the same conditions as evidence against drem

1 Right not to be compelled to testify against him/herself or to confess.guilt

In particular these rights are reflected by Articlel Df the ICTY Statute, Article 20 of the ICTR
Statute and Article 67 of the Rome Statute.

These rights can be grouped intocategories offair trial issues including three which are
consideredbelow.

1 Equality of arms
1 Selfrepresentation; and
1 Public andspeedy trials.

The 2003 BiH Criminal Procedure Cddke 1998 Croatian Criminal Procedure Cbdad the
Serbian Criminal Procedure C8aéso provide for many fair trial rights for suspects and accused,
which are discussed in the relevant regional secibalow.

12.2.1.2.1. EQUALITY OF ARMS

Equality of arms encompasses several rights teasure that the defence has the same
opportunity to prepare and present its case as the prosecutiorsome caseglefence counsel
have argued that it is unfair that they do notyeathe same resources as the prosecution, which
has alargestaff and significant financial and human resources to prepare its case over a number
of years.

The ICTY and ICTR haedd that equality of arms refers to
procedural equality, and not equal resour¢8§he judges
are required to provide everything they practically can
when a party asks for assistance in presenting its tase.
The court must ensure that the defence is nat a
significant disadvantag€. The defence is always free to
raise any violation of this right before the trial chamber on the facts of the case.

Equality of arms refers to
procedural equality, and not
equal resources.

A common complaint from the accused is a violatibrthe right to sufficient time ofacilities to
prepare adefence. The judges will evaluate claims of insigffictime or insufficient facilities on

" See, e.gBosnia and Herzegovil@PC, Arts. 14 (equality of arms) (2003), 7 (defence) 48(defence

O2dzy St 03X Y2YSy Gl NA %ILRAYildZLR d] NA SRAYAY A I ISWEBAE GAY A
+A2S0 9ogckekadssijer Sadjéyo 200p.,43 (Commentary on the Criminal Procedure Code in

Bosnia and Herzegovina, Joint project of the Council of Europe and the European Commission, Sarajevo,

2005, p43; available in BCS only)

®See,egh TFAOALE DFT SGGS 2 No/INBF Ai4(2.abt NP RYS b20AySa

° See, e.gRepublic of Serbia, CPC, Official Gazette, No. 484064.

% Ferdinand Nahimana, Case No. @R 1A, Appeal Judgement, 28 Nov. 200B i n T 5F NA 2 Y2NRA O &
al., Case NdT-95-14/2-A, Appeal Judgement, 17 Dec. 200469

“Nahiman& ! W 3 HHANT 5 dfO%-2-A, Agpdalédgment,26 Jan. BORGD]

2 Clément Kayishema et al., Case No. 8FRA, Appeal Judgement, 1 June 200187 69.

10
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a caseby-case basis, considering whether the defence as a whot# just an individual
counset was deprived of time or faciliti€s. The concept of adequate time drfacilities is
abstract, and must be evaluated by looking at the circumstances of each’case.

Other rights that fall under this category incluthe rights

to defence counsel;

to be informed promptly and in detail about the charges against them
to disclosure of exculpatory evidence by the prosecutemd

to examine and call witnessés.

=A =4 =4 =

12.2.1.2.2. SELREPRESENTATION

The right to selfepresentation is not absolute. For complicated trial§,

such as those before thiaternational tribunals, an accused may lagk The right to self

the ability to conduct their own casewhich may obstruct the representation is

I 00dza SRQa NAIKG G2 | &LdScB8sRE havé|NR hofa@soliae2 NB 2 S NE
taken the opportunity of selfepresentation to engage in disruptive

behaviour or otherwise obstruct the trial. In such situations, a trial chamber can assign legal
counsel or legal assistance to an accuSed.

12.2.1.2.3. PUBLIC AND SPEEDMWILR

r N The right to a public and speedy trial is widely redsgh but is
The international sometimes difficult for theribunals to guarantee in light of the
tribunals allow forpublic types of cases they hear. The right to a public trial, in which the
trials, but also recognise public can follow and analyse the tridielps protect against
exceptions to this right. unfair or arbitrary decisions lye judges.
~ o

The international tribunals allow for public trials, but also redegmexceptions to this right.
Closed or private sessions are allowed at the ICTYGFR for reasons of public ordargrality,

¥ Nahimana AJ 9220; Aloys Ntabakuze, Cabm.ICTR98-41-AR72(C), Decision (Appeal of the Trial

/| KFYOSNI L a5S8S0AaAz2zy 2y az2iiAz2yad o0& bdalolldd S FT2N {S¢
GKS tNBaSydalriAzy 2F $epPWPQWG2W4p. 2 AlySaasSaéd 2F o
*Nahimana AJ 1220;see alsoPaul Kelly v. Jamaica, Communication No. 253/198April 1991), UN

Doc. CCPR/C/41/D253/198F5, 9; see alsoAston Little v. Jamaica, Communication Nd3/2888 (19

Nov.1991), UN Doc. CCPR/C/43/D/283/1988 (199B.3; General Comment No. 13, UN Doc.

HRI/GEN/1/Rev.1, 18pril1984,1 9.

®See e.g.Statute of the International Tribunal for the Former Yugoslavia, Art. 21(4) (1S88ute of the

International Criminal Tbunal for Rwanda, Art. 20(4); Rome Statute of the International Criminal Court,

UN Doc. A/CONF. 183/9; 37 ILM 1002 (1998); 2187 UNTS 987 (Ajt.

®See,egwt R2 Il Yy Y NI FOB¥IB-BR7B.2, Beisidn Bndintetlatutory Appeal of the Trial
KFYoSNRa 5S0AaAz2y 2y ! RS| d24m2 YGIAG Rt AYINE SH0039A & § I HUbS.
Decision on Krajisnik request and on Prosecution motigpeals Chamber, 11 Sept. 2007, 41, citing

+22Aafl @ ~ S-BBT-ARY3.35ISOS a2 2¢/ ! LIISFE F3IAFAYyad GKS ¢ NJ
Assignment of Counsel, 20 Oct. 2006, 1 20.

11
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safety, securitynon-disclosure of the identity o protected witness or victim or protection of

the interests of justicé’ At the ICC, closed or private sessions are allowed to protect the
accused, victimayitnessesor confidential or sensitive edénce!® The judges must balance the
interests of a public hearing against the interests listed above. As a result, there are frequent
closed or private sessions, usudilgcause ofvitness protection issueséeModule 14). These

are issues that have also arisen in war crimes trials in BiH, Croatia and Serbia. They are discussed
in more depth inModule 14.

12.2.1.3. ICTY AND ICTR

Notes for trainers:

U This section will consider the basic procedural steps that apply in prosecutions b

the ICTY and ICTR. These procedures are similar before both tribunals; however
are certain differences with the procedures that apply before the ICC.
In the nex section, basic procedural steps applied before the ICC will be considere
In both of these sections, the participants should be encouraged to consider
differences between the procedures of the international courts and those that a
before their avn national courts.

U The case study can also be used to consider how the indictment should be drafte
confirmed before an international court, and whether the same procedure would n
to be followed in their domestic systems.

U Participants could be ask to discuss the advantages and disadvantages of
different procedural steps that are followed from their own experience. A useful
of stimulating discussion is to ask participants what changes they think should be
to their national proceduregdrawing on the experiences of the international courts.

The processes and procedures at the ICTY, ICTR and SCSL are very similar. Below is a very brief
summary of procedural issues dealt with at trial. For a moreepth look at practice and
procedural isues, refer to the ICTY Manual on Developed Practices.

12.2.1.3.1. INVESTIGATIONS

YL/ e, wdzA Sa 2F t NB OSRAzZNB 79 I¢THR RPEIRUR 39 IOSPR()ICHUBCY wt 9 & 05 W
of Europe, European Convention for the Protectdf Human Rights and Fundamental Freedoms

0%/ | wiNOv. 1950, ETS&yailable athttp://www.unhcr.org/refworld/docid/3ae6b3b04.html

(accessed 29 June 2014)t. 6(1).

® Rome Statute, Art. 67).

12
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The first step in any trial is the prosecutor initiating an investigation within the limits of the
O2dzNIi Qa8 2dzNA&ARAQOGAZ2Yd® ¢ KS LINE &S Odzii 2 Mécededy

from sources oex officio®

Key issues include:

I The prosecutor does not need to get permission from a judge to proceed with an

ICLS

investigation or investigate crimes within the jurisdiction of the court.

1 The prosecutor is not required to investigatr collect evidence that is favourable to the
suspect or defencedowever, i such information emerges, the prosecutor must disclose

it.

91 During the investigation, the prosecution team interviesuspects, witnesses, victims,
experts and others, and collecand revievs documentary evidence. Sometimes there

will be forensic evidence taken as well, for exampighe case of mass graveslming

present atthe sites of killings.

12.2.1.3.2. THE INDICTMENT

Key issues regarding the initial indictment include:

aar

1 Once the investigation is complete, only the prosecutor can decide whether to apply for

an indictment to be issued.

1 The prosecutor is responsible for the content of the indictment.
§  Once the prosecutor i RS (i S NIV A pritRfacieO K& § *BtheAintidtraent

will be sent to a judge.

1 The judge will determine whether there are reasonable grounds for the issuance of an

indictment?*

r

The indictment is the document upon which the entire case
will be based. It must be precise and inclusive,esithe trial

chamber cannot convict a defendant for a crime he or sheirial chambercannot convict
has not been charged with (unless they convict for a lessex defendant for a crime he ¢

and included crime to one charged).

The indictment is critical to informing the accused of the
charges he or she faces. Impamt considerations include:

9 The accused will use the indictment to prepare a

defence. An accused cannot mount a proper defence if the indictment does not

adequately inform him or her of the charges.

9 ICTY Statute, Art. 18(1); ICTR Statute, Art. 17(1).
2 |CTY Statute, Art. 18(4); ICTR Statute, Art. 17(4).
#ICTY RPE, Rule 29(A).

13
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The indictmentmust be
precise and inclusiv&he

she has not been charged

with (unless they convict fo

a lesser and included crime
to one charged).
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1 An indictment must not violate the rights of the accugedde informed in detail of the
nature and cause of the charges and to adequate time and facilities to prepare a
defence.

T ¢KS ayl Gddz2NB¢ 2F GKS OKINHS Aa Al afeic€3arf OKI |
and the alleged mode of liability.

T ¢KS aOlFdzaS¢ 2F | OKINHS AyOfdzRSa GKS FIF0OGa A

There are certain basic requirements for indictments, including:

f ¢KS YIFGSNRFIE FIFOGa 27 G?S LJN.BéSOdeA.%YQé Ol & 8§
aSli 2dzi 6AGK aSy2dzaK RBGFAE G2 AYyF2IN¥Y || RS-
clearly of the charges agwt him so that he may The mvatfan?l fafts orthe
LINBLJI NB Kka RSTFSyOS&t L‘]gﬂazssdz“xfyi

1 The prosecutor does not have to include the eviden ea u oA
. . to inform a defendant
intended to prove the material facts. learlv. of e ch

f 2KAOK Troda FNB aviasnalt & A% BEECRNEysr 2y |

. . against him so that he may
case basis according to the nature of the charges. _ )
. . . prepare higdefence.

example,a charge of directly perpetrating a crim J

requires more specific material facts in the indictment

than a charge of aiding and abetting.

o

Fundamental defects in the indictment can lead to the trial chamber throwing out a charge or
the appeals chamber reversing a convictfdit the ICTY, the focus of the indictment is on the
offence, as opposed to the conduct of the accused. Therefore, hoaffamceis characteised in

an indictment is binding on the trial chamber and they cannot convict for a crime not charged,
even if they find one was committed.

There is a set process for how the indictment is issued. Important steps in this procedure
include:

1 The indictment must be issued by a single judge before the proceedings can begin. This
is usually done before the suspect is arrested or surrenders.

9 The posecutor must provide evidence, either documentary or a summamyvifence
whichwill be called during trial, to support the charges in the indictment.

9 This evidence must establiphima faciethat the suspect committed the crimes.

1 The court must detamine that the prosecutor has met the evidentiary requirements for
bringing the case to trial.

9 Each charge must be confirmed.

2 Tihomir. f | ,&hsk Bo. 19514-A, Appeal Judgemen®9 July 2004, 209.

% Milorad Krnojelac Case No. ¥97-25-A, Appeal Judgement, 17 Sept. 2008,188¢ 42; Mikaeli
Muhimana, Case No. ICBB-1-A, Appeal Judgement, 21 May 2007, 11 2118, 224¢ 6 (J. Schomburg,
dissenting).

14
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As long as it does not unfairly prejudice the accused, an indictment can be amended at any time,
even during the trial proceedisg but only with the approval of the couft.

12.2.1.3.3. CUMULATIVE CHARGE®AONMTIONS

r N The ICTY and IC&Ro accept cumulative

Cumulative chargearise because, in the conte | charges, which are quite common. These
of genocide, crimes against humanity and w| @arise because, in the context of genocide,

crimes, the same act can qualify as severa| Cfimes against humanity and war crimes,
different crimes. the same act can qualify as several

\ 4 different crimes. For example,a rape
could be considered a crime underyaof
those characterizations, and could be charged as three different crimes.

Important considerations regarding cumulative charges include:

1 Cumulative charges can lead to cumulative convictions: ™
T A cumulative conviction must be entered if both .y jative charges can
adl Gdzi 2 NB LINE OA &aA2Ya OK I NBSR cumKiki@.S ¥ ayl i
RAaAGAYyOGé StSYSyld y2iG AYOf dRSR Ay GKIS 20 KSN
1 A materially dstinct element requires proof of a fac statutory provisions
that is not required by another elementlf this test is charged have a
not met, a single conviction must be entered, withthe 4 v G SN | f §
more specific crime taking precedence. element not included in
1 The court will also take into consideration th the other.
contextual elenents of the crimes when deciding on L S

cumulative conviction.
A number of examples are discussed below.

9 A singleact can be charged as two different crimes against humahity exanple, an
accused that has killed a person can be convicted of persecution as a crime against
humanity and with murder as a crime against humanigwven though the underlying
act, killing a person, was the same.

These types of convictions are allowed as lag) each
offencehas a materially distinct element not contained in the
other?® The ICTY has found that this test is met for
persecution and murder, other inhumane acts, or
imprisonment as crimes against humartity.

A single act can be charge
as two different crimes
against humanity.

 JeanPaulAkayest Case No. ICTI8-4-A, Appeal Judgementl June 2001, 120.
Y2 NRA IR I f

*® |bid. at 7 1040.

*" |bid.at 11 1041¢ 1043,
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i There are also alternative charges far )
various forms of criminal liability. Fof An accused might be charged witr
example, an accused might be charged with direct perpetration, or in the

direct perpetration, or in the alteative, alternative, aiding and abetting,
aiding and abetting, planning, or superi planning, or superior responsibility
responsibility .

Even if concted of cumulative charges, atcused
will not be sentenced cumulatively for these charges.
In other words, an accused convicted of both killing
as a war crime and killingsaa crime against
humanity would only be sentenced once for the
same underlying act of killing. The accused would not
have to serve two terms of imprisonment for the same unlawful act.

The accused would not have to ser
two terms of imprisonment for
same unlawful act.

12.2.1.3.4. PRETRIAL PROCEEDINGS

After an indictment is issued, the accused will be transferred to the court, either under arrest or

voluntarily. As soon as an accused is brought before the court, there is a formal first hearing. The
judgewilSy adzNE (GKFd GKS | O0dzaSRQa NAIKGa KIFI@FS 6SSy
the accused and allow the accused to enter a plea (the plea can also take place at a later

hearing). If the accused pleads not guilty, a date for trial will be set.

Chalenges to jurisdiction, evidentiary issues and protective measures will usually be dealt with
before trial?®

12.2.1.3.5. JOINDER

7~ "™\ The court may, at its discretion, decide to join the trials of
The court may allow for th | Several defendants into one trial, providing that there is no
trials of several defendant| prejudice to he accused. This is allowed when the crimes

to be joined into one whel gSNBE | ff O2YYAUGSR oAy GKS aa
the crimes were all Gal YS NI gaad tiatithe Fagtéal aWfegations in the
committed within the indictment support a finding that the alleged actsr
& A Y Bsaciokl omissions form part of a common scheme, strategy or pan.
\ J The actsor omissions charged against the various accused

could have taken place at differetimes or different placed:

* SeelCTY and ICTR RPE, RulegZdnd 73.

#|CTY and ICTR RPE, Rug Gotovinaet al, Case No. H06-90, Appeals Chamber Decision on
Joinder, 25 Oct. 2006 f24ce alsof £ 260 2 Ry a At 2 OZ5@&D,Appeals CharSbeReadahs L ¢
for Decision on Prosecution Interlocutory Appeal from Refusal to Order Joib@lapril 2002y 20;

t 2 LJ2e8A, Base No. HI5-88, Decision odoindef 21 Sept. 2005 7.

% Gotovina et al. Decision on Joinder, ZBct.2006 1 21, citingt 2 LJ2 & A, Beci§idh oMdtish for

Joinder 11 7, 17.

3 pid.citingt  y R d2D&RisA dn Joindef] 13.
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Joining similar trials promotes more efficient trials, avoids duplicating evidence and means
witnesses will not have to testify multiple times.

12.2.1.3.6. DISCLOSURE

There are rules relating to what each party must disclose to N

the other. _
The prosecution must

Prosecution rules includter alia disclose to the defence
evidence that is favourabl

1 The prosecution must disclose to the defenge to the accused.
evidence that is favourable to the accus&dThe o’
LINPaSOdziAz2yQa 206t A3FGA2Yy G2 RA&AOE2aS (KAaA
continuous, lasting throughout the trial.

1 During the pretrial phase, the prosecution must disclose material that supports the
indictment, statements from witnesses the prosecution intends to call to testify, and
statements thatare entered into evidence instead of oral testimony (see discussion
about Rule 98is, below in sectior2.2.2.9.%

1 Some material is exempt fromsatilosure, and in some circumstances the trial chamber
can allow some information to remain undiscloséd.

Defence rules include:

1 The defence has to provide an outline of its defence before the commencement of the
trial, but does not have to provide the ewdce that it will rely upon until the
commencement of its case.

9 The defence must disclose information if it will rely on an alibi or other special defence
(such as lack of mental capacity) before the commencement of the trial. However, if the
defence fa# to disclose this information, it will not be prohibited from raising the
defence or evidenc&

12.2.1.3.7. PLEAS,BMISSIONS OF GUIAND PLEA BARGAINING

Guilty pleas and plea bargaining are critical issues for both international and national courts. Key
considerations regarding this practiceesatescribed below.

The ICTY and ICTR apply simplified proceedings when an accused plead$ §hése
proceedings include the following steps:

1 The judges must first review a guilty plea, and be satisfied thatptbe is voluntary,
informed and unequivocal.

32|CTY RPE and ICTR RPE, Rule 68.

%3 SeelCTY RPE and IGRIRE, Rules 66, 198, and 9bis.

*|CTY RPE and ICTR RPE, Rudeg@jsaRYERsupraat p. 463
% (RYERsupraat p.463.

* bid. at p. 467.
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9 If the plea is accepted by the judges, they will enter a finding of guilt and schedule a
sentencing hearing’

1 There must be a sufficient factual basis indicating that the crime occurred and that the
accused paicipated in its commissioff. Usually, the parties will negotiate a set of
agreed facts underlying the charges to which the accused will plead guilty. The parties
can also submit other relevant information that may assist the trial chamber determine
a senence.

1 The judges will review the accepted facts and determine whether it comports with the
crimes admitted®

1 On the basis of the facts and additional information, the chamber will use its discretion
to determine a sentence. The chamber does not need @kenspecific findings on the
factst if the chamber references the facts, it indicates that it accepts the facts aré%rue.

The parties may also come to an agreement regarding the recommended sentence for the
I O0dzaSR® ¢KAA aLX SI oth Ndehdansibgcause théy aduldooBtaintal G NI Ol A
reduced sentencé'

However, the trial chambers are not bound to any- N
agreements by the parties and they are not obligated
accept sentencing recommendatioffsThe trial chamber is
required to take a plea agreemeinto consideration and _ :

. . . . parties and are not obligated
give it due consideratiowhen determining a sentencg.In .

. to accept sentencing
many cases such recommendations have been followed by .
. L recommendations.

the trial chamber. If the recommendation is not followe
the chamber must provide reasofis.

o_ .
Trial chambers are not bouni
to any agreements by the

o

Plea bargains are also possible in BiH (see section 12.4), Croatia (see section 12.5), and Serbia
(see setion 12.6).

¥ |CTY RPE, RuledbBand 63er; ICTR RPE, Rules 62 anbi$2

®BMilan. | §Gase No. FD3-72-A, Appealdudgment 18 July 2005, $8; ORYERsupraat p. 467.
%9 Babi, AJT 8 ¢ 10; 18.

“©bid. at  18.

*L RYERsupraat p.468.

*2|CTY Rules, Ruleté@B).

*3Babb, AJ 130, citings NJ 3 |y, Cage N@ B425Judgement on Sentencing Appefis.
*Babb, AJ 130.
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12.2.1.3.8. TRIAL ANDUDGEMENT

International criminal trials are usually very long and complicated. Both the prosecution and the
defence have the opportunity to present a case and control the evidence they each present.
Judges control thgroceedings to ensure fair and efficient trials. Trials are in principle to be
open to the public, unless there is a need for closed or private sessions due to security or other
reasons.

The trials follow a basic format:

opening statements;
presentation of evidence;
closing arguments;
deliberations and
judgement

=A =4 =4 4 =4

Usually the prosecution presents its evidence and then the defence presents its evid@hee.
prosecution may present additional evidence in rebuttal, and the defence additional evidence in
rejoinder. The trial chamber can also call evidence, and can hear evidence to determine a
sentence’®

For each witness callethe following procedure is followed:

1 the witness is first examined by the party callingtien
1 crossexamined by the otér party, and finally
1 re-examined by the calling party.

The judgesnayask gquestions at any time.

Crossexamination is limited to the subject matter of the eviderinechief, matters affecting the
credibility of the witness, and the subject matter of the ca$¢éhe crossexamining party”

The trial chamber has ultimate control over the presentation of evidence and calling witnesses,
and is required to make the testimony both efficient and effective for finding the tflth.

The trial chamber may enter a juelgent of acquittal on some or all charges, if, at the end of

0KS LINRPaSOdziaAzyQa OFasSs GKSNB Aa AyadzFFAOASY
request such a judgment or the trial chamber can make the jugigent of its own accord. The

test foranl OljdzA GGt 0 GKA&a adl3IS Aa GoKSGKSNI GKSN
reasonable tribunal of factould be satisfied beyond a reasonable doubt of the guilt of the

accused on the particular charge in queséé®

s SeeCRYERsupraat p.469, for a discussion of how the ICC could depart from this model.
®ICTY RPE, Rules@Z ICTR RPE, Rulesc@® Rome Statute, Art. 64(8); ICC RPE, Ruleg 240
*ICTY RPE, Rule 90(H)(i).

“®|CTY RPE, Rule 90(F).

“See, e.gzejnils St etald® St S0 A 6 A-9621-A, Appeal Jhdgnien20 Beb. 2001, 134.
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An accused may appear as a witnagshis or her own case. At the ICTY and ICC, a defendant can
make unsworn statements at tridl.

Judgements must be reasoned, to allow a later review of the legal and factual findings of the
trial chamber. A judgment by the majority is allowed, and mintyriopinions can be included.

12.2.1.3.9. TRIALSN ABSENTIA

No trialsin absentiaare allowed before the ICTY, ICTR, SCSL, ECCC or the ICC.

Article 247 of the BiH Criminal Procedure Code provides that an accused shall not ka tried
absentia.

In Croatia, however,raaccused may be tried in his absence if he has fled or is otherwise not
amenable to justice, provided that particularly important reasons exist to try him although he is
absent> There have been many trials absentig> which often leadto obligatory retrial in
cases where the defendant later appears before the Croatian judiciaryeapestsa re-trial.

Serbiaalso allows for trialin absentia™ Trialsin absentiawill be retried if the convicted person

and his defence counsel so request withinraixnths of when it becomes possible to try him in
his presence or if his extradition is approved by a foreign state on the condition that the trial be
renewed>’

12.2.1.3.10. APPEAL

All of the current international tribunals allow appealkey considerations about appea
include:

1 Appeals extend to convictions, sentences and acquittals.

Either party can appeal.

1 The appeals chamber may affirm, reverse or revise a trial chamber decision. It may also
dismiss the entirgudgementand order a retrial before a different tal chamber?®

=

ICTY RPE, Ruleb@# ICC RPE, Rule 140.

*LICTY Statute, Art. 23; ICTY RPE, Rtde; 98TR Statute, Art. 22; ICTR RPE, Rule 88; Rome Statute, Ar

74; 1ICC RPE, Rule 144.

2CPA 1998, Art. 332(3):FFTAOAL £ DIFET SGGS 2 No/AINBEGAI obl NRBRYS b2JAY ¢
3 Amnesty International is concerned that the vast majority of these cases are those in which the

proceedings have taken place in absentia, whichra Sa (G KS A aadzsS 2F GKS RSFSYyRIyi:
According to the OSCE Office in Zagreb there are approximately 400 cases in which the accused were

convicted in absentissgee ORGANIZATION FERCURITY ANBD-OPERATION EUROPEMISSION TOROATIA
BACKGROUNREPORTDEVELOPMENTS IN WARMES PROCEEDIN@S ¢ OCcT 2007, 3 (2007).

** CPC, Art. 304fficial Gazette of the FRY No. 70/2001, 68/2002, and Official Gazette of the Republic of

Serbia No. 58/2004, 85/2005, 115/2005, 49/2007, 72/2009.

*°Ibid. at Art. 413.

®|CTY Statutedrt. 25(2); ICTR Statutért. 24(2); Rome Statutért. 81(2).
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At the ICTY and ICTR, appeals are meant to corremtsemade by the trial chamberhey are

y2G ySé GNAIfad ¢KS SNNBNER OFy 6S SNNBNE 27F

justicee ®he following are important issues rétgg to appeals:

f ¢2 OKIFIy3aS | FAYRAYI 2F flF¢X GKS I LILISHTE A

f

OK

T 002dz R KI @S NBFOKSR (KS FIFOGdzkt 02y Of dza A

unfair outcome in judicial proceedings, as when the defendamisvicted despite a
lack of evidence on an essential element of the cénfe

1 The appeals chamber can also correct an error of law on its own accord, if the interests
of justice so requiré?

1 A sentence can be revised if the trial chamber hgs )
SR (2

committedad RA A OSNY I 6t S SNNE NE | 2 NOthk Intares® pf A

law correctly®° justice so require, the
f In appealing the trial chambejudgement the parties | appeals chamber may

must identify the alleged eor, present arguments, and correct an error of law

explain how the error invalidates the decisitin. on its own accord.
\ >
Interlocutory appeals(appeals of trial chamber decisions made during the course of trial
proceedingspre also allowed at the ICTY, ICTR andlh@€tlocutory appeals are subjeto the
following considerations:

 Jurisdiction, and at the ICC, admissibility, are always subject to afipeal.

1 In order to appeal any other decisianade by the trial chamberthe party seeking
appeal must get permission from the trial chamber.

 Leavetor LJJSI t @gAff o6S 3INIYGISR AF GKS LI NLe
that would significantly affect the fair and expeditious conduct of the proceedings or the

akK

2dzi02YS 2F GKS GNARFfé FyR F2NJ 6KAOK daly AY

may materially advance the proceedirdgép

The appeals chamber is fairly restrictive when evaluating matters that the trial chamber has the
discretion to decide. It limits its review to whether the trial chamber correctly exercised its
discretion, not to wheter the appeals chamber agrees with the substantive decf$ion.

¢ | RAJY 64AkayesuAd 1 178.

By 2 CdzNHzy RIDIS27A/13A, Appleat Jidgmenl July 2000, §7.

¥See, e.g2 St SAINIG.A

“¢ I RAIIR2.

61 Krnojela¢ A1 10.

®2ThelCC also allows appeals for provisional release and somighehamber orders during

investigation Sce QRYERsupraat p.473.

3 |CTY RPE and ICTR RPE, Rule 72(B)(ii); ICC Statute, Aft. 82(1)(d

% See, e.gSlobodara A f 2 (T84 Na HI2-54-D, Decisionon Interlocutory Appeal of the Trial

/| K YOSNDRDaA 5SOAaA2Y 2y ($e51Noaz0pwy®dy i 2F 5SF¥Syas
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MODULEL2 PROCEDURE ARIDENCE

12.2.1.4. ICC

The ICC has some different greal and trial procedures tharthe ICTYand ICTR. This section
discusses the areas where there are significant differences between thECTO@ndICTR.

12.2.1.4.1. INVESTIGATIONS

There are several steps involved in an investigation. These include the following:

1 First, the prosecutor wilmake a preliminary examination of a situation, based on a
decision of the prosecutor, a referral from a Rome Stafitde Party or the UN Security
Council, or a declaration of a state that is not a party to the Rome Statute under Rule
12(3)® Once the prosecutor has identified the situation, a preliminary examination
must establish that there is a reasonable suspicion of a crim& iy G KS O2 dzNJ Q
jurisdiction, the case would be admissible and the case would be in the interests of
justice®®

1 Next, dter these factors have been determined, the prosecutor can decide to open an
investigation. If a situation is referred to the ICC, théBha S Odzii 2 NR& RSOA&A2Y
investigation is not subject to judicial review. With no referral, the prosecutor must get
approval from the prdrial chamber before starting an investigation. The fmial
chamber will approve an investigation after aritiad analysis of jurisdiction and when
GKSNB A& || oaNBIl agl o6tS ol ara G2 LINROSSR

1 After an investigatiothas commencedhe pretrial judgemay make such orders as may
be required for the purposes of an investigation and for the protection of victims and
withesses®¢ KS L/ / LINPaSOdzi2NJ Aa 26ftA3lIGSR G2 AygdS
to the same extent as incriminating circumstanées.

The ICQrosecutor investigatest & A (G dzI (i A @ayfGover edtikeAcQuiiies or a part of it
Within situations, pdicular cases against individuals are then identified by the prosecutor. Thus,
the investigations are quite broad. For example, the ICC is currently investigating the situation in
the Democratic Republic of Congo, but has opened four cases within thatigit.

12.2.1.4.2. ARREST WARRANTS/SUMNESES AND CONFIRMMYIOF CHARGES

After the prosecutor has investigated a situation and determined that a specific case should be
prosecuted, he or she must make an application to the-tped chamber to issue an arrest
warrart or a summons to appeakKey considerations regarding this process include:

% Rome StatutgAtrt. 12(3).

% Ibid., Art. 53(1); ICC RPE, Rule 48.
" Rome StatuteArt. 53(3).

% |bid. Arts. 57(3) and 56.

% bid. Art. 54(1)(a).
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)l

At the

international courts, the prosecutor must support eac
GdSai

charge

If the pretrial chamber is satisfied that there are reasonable grounds to believe that the
person has committed a crime within the jurisdiction of the court, he or she will issue

the arrest warrant or summons.

ICLS

The charges in the arrest warrant must be confirmed by thetpat judge.
This is scheduled to take place after a suspect has been brought to court, but if the
suspect cannot be apprehended or does not surrender, a goafion hearing can take

place in absentia If the confirmation of
charges takes placi absentia the pretrial
chamber may decide to assign counsel

represent the interests of the accuséll.

ICC,

withS gA RSy OS® ¢ KS

trial chamber.

12.2.1.

the confirmation of charges is an have an opportunity to present
adversarial proess and the defence and prosecutia
have an opportunity to present arguments about th
charges. Witnesses can be calbt the confirmation

hearing can last several days. As at the oth

\

o Atthe ICC, the confirmation of
charges is an adversarial proces:
The defence and prosecution bot

h argumentsabout the charges, but

b the prosecutor has the additional
obligation of supporting each

g charge with evidence.

. >

Ad GKLE G

4.3. PRETRIAL AND PREPARMIR TRIAL

G§KSNB | NB
committed the crimes charged.Once charges have been confirmed, the trial is transferred to a

a a dzo

During the first hearingit is not necessary to enter formal charges against the suspect. The focus
is on setting a date for the confirmation of charges hearing.

In addition to challenges to jurisdiction, evidentiary issues and protective measures, the ICC will
also deal with anhissibility issuethat have been raisetlefore trial.

12.2.1.

4.4. JOINDER

Trials of several accused may also be joined at thé?l@ortant issues include:

1

If persons are accused jointly, they will be tried together unless the trial chamber

decides otherwise.

Thejoinder can be decided by the ptdal chamber during the confirmation of charges

hearing”®

In deciding on the joinder of charges, the fgral chamber can consider whether the
crimes allegedly committed arose out of the same facts, whether the suimgort

" bid. A
"' Rome

rt. 61(2)and ICC RPE Rules t28
Statute, Art. 61(gY).

2 |bid., Art. 64(5); ICC RPE, Rule 136.
® Germain Katanga et al., Case No-0@04-01/07-573,Judgment on the Apgal Against the Decision on
Joinder rendered on 10 March 2008 by the Firgal Chamber in the Germain Katanga and Mathieu

Ngudjolo Chui CaseAC, 9 June 2008, f1&9.
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documentation provided by the prosecution relates to both alleged perpetrators, and
whether the prosecution has requested the joindér.

12.2.1.4.5. DISCLOSURE

Rules relating to prosecutorial and defence disclosure are somewhat different at the ICC than at
the ICT. Key differences in the disclosure rules are listed below.

Prosecution rules:

1 The prosecutor is required to disclose a N
material that is exculpatory, mitigating, or which  The prosecutor is reqeid to
affects the credibility of the prosecutio® &  gisclose any material that is
evidence’® exculpatory, mitigating, or whic

91 Before the trial begins, the prosecution must al affects the credibility of the
disclose a list of witnesses it intends to call LINE 4 SOdziA2y Q
testify and copies of witres statements? y

Defence rules:

1 The defence must disclose information if it intends to raise the defence of an alibi or
other defences.

1 However, if the failure to disclose this information will not prohibit the defence from
raising the intended defence resenting evidencé’

Both parties have the right to inspect materials in control of the other party, both before the
confirmation of hearings and during tri&l.

There are some exceptions to disclosure rulesluding confidential information or information
that if disclosed could create a risk to witnesses, victims, and their farffilies.

The chambers have considerable power in ordering disclosure both during the confirmation of
hearings and during tri&f.

12.2.1.4.6. PLEAS ADMISSIONS OF GUIAND PLEA BARGAINING

The ICC also allows for expedited proceedings if an acaubsits his guilf* However, the trial
chamber will focus more on the submitted facts and evidence in assessing the admission of
guilty than at the ICTY and ICTR.

“ Katanga et al., Case No. 101204-01/07-307,Decision on the Joinder of the Cases against Germain
Katanga and Mathieu Ngudjolo ChBIil'C, 10 March 200Batanga et al. AC, 9 June 2008

®Rome Statute, Art. 67(2).

®ICC RPE, Rule 76.

7ICC RPE, Rule 79.

®ICC RPE, Rules@8.

“See, e.g.ICC RPRules 8X; 2.

% Rome Statute, Arts. 61(3) (pteal chamber) and 64(3)(c) (trial chamber).
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The judges can also decide, in the interests of justice, to order the prosecution to provide more
information a to hold a normal trialThe ICC Statute does not prohibit plea bargmjnbut this
practice as of yet has not been relied upon at the ICC.

Plea bargains are also possible in BiH (see section 12.4), Croatia (see section 12.5), and Serbia
(see section 1B).

8 Rome Statute Art. 65; ICC RPE Rule 139.

25



MODULEL2 PROCEDURE ARIDENCE

12.2.2. EVIDENTIARY ISSUES

12.2.2.1. ESSENTIAL RULES WIBENCE

Notes for trainers:

U Participants should receive an overview of the essential rules of evidence that :
before the international courts.

U They should not be expected to discuss the detailed agiphic of these rules, but
should be able to discuss the key principles and the way in which they are ¢
incorporated or not followed within their domestic systems.

U Trainers should explore with participants the particular rules of evidence relate
cases involving sexual violence. It is important to understand the rationale be
these rules and whether participants believe that they are put into practice in t
courtrooms.

U Participants should also be reminded that specific practice issues retategdence
for particular crimes or modes of liability are discussed in the relevant Modules.

U The case study can be used as a means of stimulating discussion on this tc
considering whether any of the statements made by the accused to the nati
police and the ICC could be admitted before both international and national court:

U Another example from the case study which could be considered is whethel
telephone intercept would be admissible before national and international courts
well as theg S| LI2yad GKIG 6SNBS RA&AO0O2OSNBR
premises.

International courts have established flexible rules of evidence which are discussed below.

f ¢KS O2dz2NIia Ydzad FLILX & SOARSYGAI NB NMHzZ Sa GKIF
YEGGSNE FyYR GFNB O2yazylyd 6AGK GKS ALANRG 2
lawg %

1 The primary standard of evidence is relevan
Any evidence that is relevant and has a probatiye '€ primary standard of
value can been admitted. The evidence must pe €vidence is relevance. Any
relevant to an isue in trial or an allegation. If €vidence thatis relevamind
must also go to the proof of an issue. Evidenge @S @ probative value can
must also beprima facie reliable in order to been admitted.
determine its relevance and probative valtie.

\

o

#|CTY and ICTR RPE, Rule 89(B).
% Jadranka N.Et&lLPCase No. {0474, AC, Reconsideration of Appeal DecisbNo. 2009, 33.
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f ¢KS GNRAI§ OKIFI Yo SNJ Oty SEOtdRS SOARSyOS
outweighed by the need to ensure a fair té&ftEvidence can also be excluded based on
the means it was obtained.

1 Hearsay evidetemay be admitted®

I The international courts have also created rules to allow for more efficient trials. One of
these rules allows for written witness statements in lieu of oral testimony, Bg &s it
does not go to proof of the acts and conduct of the accused as charged in the
indictment®” The trial chamber can decide to call the witness for cesamination if a
written statement is entered into evidenc®. Rule \
92quarter allows for the introduction of written witness _
statements where the witness is unable to appear :rh“e E”al ch?n]ber?ap
court because he or she is deceased or because of aS Ot _dZR S _S 2
physical or mental impairmerit. probgtlve alue '_S

1 Evidence of withesseshs have been intimidated can be substantially outweighe
. . . L by the need to ensure ¢
introduced if the requirements oRule 92quinquiesare .

Tl ANJ UNR

met, even if such evidence goes to the acts and condtct J
of the accused’
12.2.2.2. EVIDENCE IN CASESONVING SEXUAL VINCE
In cases involving sexual assault or sexi@énce, special rulesf N\
of evidence apply: : .
PRl In cases involving
1 No corroboration of the victim's testimony shall be sgxual assault (_)r sexu
o violence, special rules
required; £ ovid |
: - of evidence a :
1 Gonsent shall not be allowed as a defence if the victim v PRYY
o has been subjected to or threatened with or has hae s

reason to fear violence, duress, detention or
psychological oppression, or
0 reasonably believed that if the victim did not submit, another might be so subjected,
threatened or put in fear;
9 Before evidene of the victim's consent is admitted, the accused shatlsfy the tial
chamber in camera that the evidence is relevant and crediuhe;

#|CTY RPE, Rule 89(D).

%|CTY and ICTR RPE, Rule 95; Rome Statute, Art. 69(7).

% Nahimana AJ 1509, citing Sylvestre Gacumbitsi, Case No.-I82-A, Appeal Judgement, 7 July 2006,
1 115 and 133Mladenb I £ S (i A, Casé NdF-98-34-4, Appeal JudgemenB May 2006, R17;
Semanza AJ, 1 159;2 NR A 0AJ $281; Georgees A. N. Rutaganda, Case Ne963FR, Appeal
Judgement, 26 May 2003, 1 34kayesyAJ 1 284287.

¥71CTY and ICTR RPE, Ruiés92

% |CTY RPE Ruleb®ZE).

¥ |CTY RPE, Rule 92quartledranka N.Et &loCase No. f04-74, Decision on Admission of Transgript
23 November 2007 48.

% |CTY RPRule 9yuinquies
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f  Prior sexual conduct of the victim shall not be admitted in evidefice.
The ICC RPE gives further instructiojuttyes dealing with cases of sexual violence:

1 Consent cannot be inferred by reason of any words or conduct of a victim where force,
threat of force, coercion or taking advantage of a coercive environment undermined the
victim@ ability to give voluntary ahgenuine consent;

1 Consent cannot be inferred by reason of any words or conduct of a victim where the
victim is incapable of giving genuine consent;

1 Consent cannot be inferred by reason of the silence of, or lack of resistance by, a victim
to the alleged sxual violenceand

91 Credibility, character or predisposition to sexual availability of a victim or witness cannot
be inferred by reason of the sexual nature of the prior or subsequent conduct of a victim
or witness?

Moreover, prior or subsequent sexualmmuct of a victim or witness is not allowebut the
LINEKAOAGARZ2Y A& adzoeSO00 G2 dGKS GNRIFf ORI YOoSNDa

“bid.
%21CC RPE, Rule 70.
%|CC RPE, Rule 71; ICC Statute, Art. 69(4).
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12.3.REGIONAL LAW AND JSPRRUDENCE

Notes for trainers:

U TheModulenow shifts to focus on the national laaed procedure®f BiH, Croatia
and Serbia. However, it is not recommended to discuss the regional sectio
isolation while training thisvlodule. For that reason, cross references have be
included in the interational section to the main regional laws and developmer
The sections that follow provide a basis for moredapth discussion about the
national lawsand proceduresvith practitioners who will be implementing them i
their domestic courts.

U The Module deals with the lawsand proceduresapplicable in BiH, Croatia an
Serbia in separate sections so tharticipantsfrom any of these countries neel
only focus on their jurisdictionilhemost relevant jurisprudencavailablehas also
been cited.Participantsshould be encouraged to use their own cases to discuss
application of the laws and procedures being taught.

U As the focus of the manual is on the practical application of the substantive
participants should be aware that this Module on procedune avidentiary issues
is only an overview. It does not purport to deal with all procedural and evident
matters in detail. Should there be a need for such training, this Module can ser
a foundation, but would need to be supplemented with furthertarials.

U Tip to trainers:One effectivemethod to engagehe participantsis to ask them to
analyse one of the most important cases that has occurred in their doma
jurisdiction. Some cases have been cited below, but others may be raised b
participants themselves or provided by the trainer&iven that procedural anc
evidentiary issues arise on a daily basis in the cases that the participants w
familiar with in their courts, there will be sufficient scope in this Module to
participants toprovide practical examples of the issues they have encountere
prosecuting their cases.

U Please note that the case study has highlighted a few procedural and evidel
problems and can therefore be used to engage the participants in discussion.
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Notes for trainers:

U0 This section focuses on BiH law and procedure as well as the ava
jurisprudence. It will be useful for participants to compare the rules ¢
jurisprudence of BiH courts with that of the ICTY, especially given that the
proOSRdzNJ £ NMzZ Sa +d GKS adlrasS tS@gSt |

U This section is structured in a similar way to the section on international proce
and evidentiary issues. It is divided into two parts.

0 Procedural issues, the following topics acdressed:

A Fair trial rights applicable in BiH;
A Disclosure rules in criminal cases; and
A The procedure in relation to guilty pleas.

o Evidentiary issues, the following topics are addressed:
A Admissibility and evaluation of evidence for BiH courts; and
A Theintroduction of evidence obtained by the ICTY.

U Participants should be encouraged to discuss the strengths and weaknesses
procedural and evidentiary approaches that have been adopted by the BiH ¢
for the prosecution of war crimes. In particuldhe following topics could be
addressed:

0 What measures should be adopted by prosecutors and the courts to en
that fair trial rights are respected in the prosecution of war crimes?

0 An evaluation of the use of plea agreements and plea bargaining, rar
particular whether the procedures ensure that the conduct as charge
adequately reflected in the final findings of the court.

0 An assessment of the discretion that the courts in BiH to rely upon evids
that was admitted before the ICTY. What factaisould be taken into
account in the exercise of this discretion? Should evidence be admitted
goes to the acts and conduct of the accused, and if so, in what circumste
should it be admitted?

0o How best can experts be relied upon in the prosecutiorwaf crimes?
Discuss the extent to which expert opinion can assist in the determinatic
questions of fact such as political and military command structures.

12.4.BIH

12.4.1. PROCEDURAL ISSUES
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12.4.1.1. INTRODUCTION

The criminal procedure in Bosnia and Herzegovina is provatdd fts Criminal Procedure Code.
The new criminal procedure legislation in Bosnia and Herzegovina was enacted ha2@0Bas

subsequently been amendéd.

Prior to 2003030 KS LINP OSRdz2NE 41 & o6lFlaSR 2y (GKS {Cw, Qa a
procSRdzZNE NBaSvyofSa GKS aeadsSy oS¥2NB (GKS L/¢, X
FYR GAYIldA&AAG2NRALIf ¢ aegaitsSvyao

The 2003BiHCriminal Procedural Cods based orexperiences in this field from other relevant
legal systemsthe application of interndonal human rights instruments in domestic legal
systems and experiences of other countrieshie application of international convention.

The Commentaryo the BiH Criminal Procedure Codeli N6a&aSa GKFG &adKS LINEC
aspect of the international criminal law and on human rights law is well developed and has an
extraordinary influence on domestic procedural criminal legisl@tin Moreover, the

Commentary includes in its list aftérnational regulations the ICTY Statute, the ICTY Riles o
Procedure and Evidence, as well as the Ro@e Statute®® The ICTY Rules &rocedure and
Evidencewere the primaryinfluences onthe new Criminal Procedure Code.

“TheF ANB G ONRYAYLEf LINPOSRdANNBE O2RS A NBOskidt, which | R2 LJG G K
passed its new procedure in 2000.NBDjsgict BiH, Official Gazette, No. 7/00.

**Bosnia and Herzegovina Criminal Procedure Code (CPC), BiH Official GaZ&8,\82/03, 36/03,

26/04, 63/04, 13/05, 48/05, 46/06, 76/06, 29/07, 32/07, 53/07, 76/07, 15/08, 58/08, 12/09, 16/09, 93/09;

In 2003, the new Criminal Procedure Codes were also enacted for the entities (Federation of Bosnia and
Herzegovina and Republigapska) as well as for NBOjis#ict, as part of the criminal procedure

harmonization at all levels of Bosnia and Herzegovina.

% Commentary of the BiH CRE 18.

Ibid.at p. 39 (Chapter ¢ the Basic Principles).

%8 Ibid. at p. 28.
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Notes fortrainers:

U This section discusses each of the fair trial rights which have been incorporate
the procedural law of the courts of BiH. It is important for participants to disc
the manner in which these rights have been implemented in the natiooattc
system, bearing in mind that the procedural regime is of a mixed chare
combining the common law and civil law systems.

U Some of the relevant case law is referenced and it may be helpful for particiy
to discuss the different approaches taken the trial panels, especially in relatio
to the right to confrontation.

U Participants should be encouraged to give examples of cases they have
involved in where challenges have been made by the defence relying on fai
guarantees.

U The following dicussion topics could be raised with participants:

0 To what extent could the prosecution rely on these guarantees? Could
prosecution, for example, rely on any of these rights if it was restricted in
time permitted to present its case in court?

o Is the jurisprudence of the courts consistent with regard to fair trial rights,
example with regard to the defence right to call withesses and ten
evidence?

o How might the right to confrontation be interpreted differently, considerii
the old inquisitorid SFRY legal system and an adversarial system and Al
6(2) and 262(1) of the BiH Criminal Procedure Code?

Ui The case study can be used to get the participants to consider whether

evidence that has been gathered in the investigation should be adinite

excluded on the basis of any of the fair trial guarantees.

12.4.1.2. FAIR TRIAL RIGHTS

Article 14 of the International Covenant on Civil and Political Rights (ICCPR) and Article 6 of the
European Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR)
guaraitee the rightto a fair trial in criminal proceedings as one of the basic human rights and
freedoms?® These provisions set out the most important requirements for the courts to meet as
part of the criminal proceduré&”

%1n this senseseealsoCommentary of the BiH CPC, p. 43.
100 (ta:
Ibid.
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The Commentary on the 20@iminal Procedural Code in Bosnia and Herzegovina lists some of

those rights, namelythe:

1 Rght of every person that an independent and impartial court established by the law

decides on the charges against him/her;

Right to be tried in reasonable time;
PNAYOALX S 2F GKS Sljdzk A
Presumption of innocence;

Rghts of the suspect and accused persons;
Principle ofin dubio pro repand

Rght to defence’™

=4 =4 =4 4 -4 -4 4

Right to a public trial and public pnunciation of thgudgement

Gé& 2F LI NIASa

It is stated in the Commentary that a fair criminal proceeding

(a) bans discriminationj.e. differentiation between
without any justification limit their procedural
court),

the parties which would
rights (equality before the

(b) ensures thatpronouncing crinmal sanctionsare pronouncedn accordance
with accepted legal standards (principle of legality),

(c) ensuresthat the criminal procedure is conducted before a state body which
has elements of an independent and impartial court (the right to judicial

protection), and

(d) ensuresbasic procedural guarantees to a suspect and an accused without
which efficient defence would not be possible (legal guarantees in the

criminal proceedingsy?

¢CKS /2YYSydFrNE Ffaz2 AaGNB#ESas GKFG 6o6KS

decision, the court is hend by international documents, the
/| 2yadAddziAz2zy FyR GKS f gé
account the interpretation of international law regulation
on human rights in the ECHR practice, considering the fa
correctly influences the understandingf the ECHR, the
protection of basic human rights and freedoms a
KENY2yATFGA2y 2F (°%KThis dbigdition
stems from Article 11/2 of the BiH Constitutionvhich
provides for the direct application of the ECHR tire

When delivering a decision
| tyfeRoound ik Howind by ihe
5 international documents, the
't it Constitution and the law.
Additionally, the court must
take into account the
Y It intérSedkoa 6fF G A
international law regulations
on human rights.

domestic legal syster?’

2NJ &Sl

2yéd

The fair trial rights are set out in various provisions of the BiH Criminal Procedure Code

provisions including:

pid.

2 1pid.

1% bid. at p. 44 (unofficial translation of the quotes
1% Seeibid.
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Article 2 (principle of legality)

Article 3 (presumption of innocence aimddubio pro rejyi

Article 4 (e bis in ider

Article 5 (rightf a person deprived of liberty)

Article 6 (rights of a suspect or accused)

Article 7 (right to a defence)

Article 8 (language and alphabgt)

Article 9 (sending and delivery of documents)

Article 10 (unlawful evidencg)

Article 11 (right to ompensation and rehabilitation);

Article 12 (instruction on rights)

Article 13 (right to trial without delay)

Article 14 (equality of arms)

Articles 2934 (disqualification)

Articles39-40 (right to a defence attorney)

Article 45 (mandatory defencg)

Article46 (appointment of defence attory for anindigent person)

Article 47 (right of a defence attorney to inspect files and documentation)
Article 48 (communication of a suspect or accused @witlefence attorney)and
Article 50 (conduct of defencattorneys).

= =4 =4 =4 -4 -4 A -f -f o ofoa o Ao e o e

Each of these rights will be considered in tbeiow.

12.4.1.2.1. EQUALITY OF ARMS

Article 14 (equality of arms) of the BiH Criminal Procedure Code provides:

Avrticle 14 of the BiH Criminal Procedure Code

(1) The Court shall treat the parties and the defence attorney equally and shall prov
each with equal opportunities to access evidence and to present evidence at the m
trial.

(2) The Court, the Prosecutor and other bodies participating in the padicge are bound
to study and establish with equal attention facts that are exculpatory as well
inculpatory for the suspect or the accused.

This article must be read in conjunction with other provisions contained in the BiH Criminal
Procedure Code, name Article 47 (right of a defence attorney to inspect files and
documentation), Article 50 (defence attorney actions), Article 5 (rights of a person deprived of
liberty), Article 6 (rights of a suspect or accused), Article 261 (presentation of evidertasg, A
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262 (direct examination, crossamination and ralirect examination of witnesses), Article 270
(examination of expertsand other relevant provisions.

12.4.1.2.2. PRESUMPTION OF INNEDICE ANIN DUBIO PRO REO

Article 3 of the BiH Criminal Procedure Code

(1) A person shall be considered innocent of a crime until his/her guilt has be
established by a final verdict.

(2) A doubt with respect to the existence of facts constituting elements of a crimin
offence or on which the application of certain provisions of criminal legislation depen
shall be decided by the Court verdict in the manner more favourable for the accused.

Article 3 of the BiH Criminal Procedure Code mtesi

12.4.1.2.2.1. PRESUMPTION OF INNEQICE

» ~ Article(3)(1) incorporates the principle of the presumption of
innocence. The presumption of innocence is to be respected
during the entire criminal proceeding, untiljadgemententers

into force, including all the phases preceding the trial, and it
covers all the aadns of the state bodies directed towards

Until a judggment enters
into force, the
presumption of innocenc
is to be respected.

\ J collecting data and information on the commission of a criminal
aCt105

The presumption also applies to media coveraggardng a )
suspect or an accused.eiSationalist media coverage couldl A suspect or an accuse
violate the presumption of innocencé® is not obliged to defend

himself or to give
A suspect or an accused does not bear the burden of proof ngvidence for his defence

enjoys the privilege against séficrimination’®’

A suspect or an accused is not obligedlefend himself or to give evidence for his defence (as
enshrined in Article 6 of the BiH Criminal Procedure C8e).

1% bid. at p. 47.
1% hid. at p. 49.
97 bid. at p. 47.
1% bid.at p. 57.

35



MODULEL2 PROCEDURE ARIDENCE

The Commentary on the Crimin&rocedure Code irI 3
Bosnia and Herzegovina states that characterising| alnforming the public on criminal
suspect during the investigation phase as a perpetratorjof proceedings needs tone

a criminal act could violate the r@gsumption of objectively andvithout
innocence. Information given tthe public on criminal | prejudging the guilt of the suspe:
proceedings needs to beprovided in an objective or accused or judiciakvdict.
manner, without prejudging the guilt of the suspect o, J

accused or judicial verdict?

12.4.1.2.2.2. IN DUBIO PRO REO

Article(3)(2) incorporates thein dubio pro reoprinciple, whichstems directly from the
presumption of innocencé&? In accordance with this principle, in case of any doubt regarding
either facts forming the elements of a criminatt or facts relating to the application of criminal
legislation, the court will have to render a decision tisatost favourable tethe accused’ The
Court of BiHpanelshaveheld:

The Court is obliged to render an acquitting verdict, not only in the ads
proven innocence of the Accused, but also in the case of reasonable doubt as to
the guilt of the Accused as well. Any doubt in the existence of some legally
relevant fact must undoubtedly favour the Accused. The facpeiusin relation

to the Accued must be established with absolute certainty and beyond any
reasonable doubt. If any doubt does exist these facts cannot be considered as
proven, and should be deemed unproven instead and consequentially
ignored™*?

Furthermore, relying on the Commentaryn ahe CriminalProcedure Code in Bosnia and
Herzegovina, the Court of Bfdinelsalso considered other aspects iofdubio pro regrinciple
as follows:

Another rule concerns the facts which militate in favour of the Accused, that is,
the factsin favourem. These facts are considered to be proven even if they are
only probable, in other words even if their existence is doubtful, but tend to
favour the Accused. It follows that, pursuant to Article 281(2) of the CPC of BiH,
the Court is obliged to, conscieatisly, evaluate each piece of evidence in
isolation and in conjunction with the rest of the presented evidence and, based
on such an evaluation, to conclude whether a fact has been proven dthot.

logIbid.atp.49, referring to theSFRY Supreme Court decision Kz. 47/65

119hid. at p. 49.

1 1bid. at p. 50.

Y2 Court of BiH, Milos Stupar et al., Case N&KRZ05/24, 2nd Instance Verdict, 28 April 20121} Milos
Stupar et al., Case No:-KRZ05/24, 2nd Instance Verdict, 9 Sept. 200%6; see alsocCommentary of the
BiH CPC, 150.

13 Stupar 2ndinst. of 28 April 2010, P2 (footnotes omitted)see alsoCommentary of the BiH CPC5p.
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12.4.1.2.3. RIGHTS OF PERSONBRI¥ED OF LIBERTY

Article 5 of the BiH Criminal Procedure Code provides that:

Avrticle 5 of the BH Criminal Procedure Code

(1) A person deprived of liberty must, in his native tongue or any other language that
understands, be immediately informed about the reasons for his apprehension a
instructed on the fact that he is not bound to make a staent or answer questions, on

his right to a defence attorney of his own choice as well as on the right that his fam
consular officer of the foreign state whose citizen he is, or another person designated
him be informed about his deprivation of &lty.

(2) A person deprived of liberty shall be appointed a defence attorney upon his reques
according to his financial status he cannot bear the expenses of his defence.

Thisarticle reflects the principles enshrined in Article 5 of the ECHR and Article 9 of the f€CPR.

12.4.1.2.4. RIGHTS OF A SUSPEND ACCUSED

Article 6 of the BiH Criminal Procedure Code provides that:

Avrticle 6 of the BiH Criminal Procedure Code

(1) The suspect, at his first questioning, must be informed about the offence that he
charged with and grounds for suspicion against him and that his statement may be u
as evidace in further proceedings.

(2) The suspect or accused must be provided with an opportunity to make a statem
regarding all the facts and evidence incriminating him and to present all facts a
evidence in his favour.

(3) The suspect or accused shall not be bound to present Hencke or to answer
questions posed to him.

"4 35ee als€Commentary of the BiH CPC5g.
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The rights enshrined in thiarticle, as well as in Article 7, represent a minimum of the
procedural guarantees that need to be given to a suspect oused in order to have a fair
trial.'™ Procedural guarantees representing the minimum rights of the accused are listed in
Article 6(3) of the ECHF.

12.4.1.2.4.1. DETAILED AND PROMRFORMATION OF THEQUSATION

According toArticle(6)(1) a suspect or accused needs lie ( N
informed of both the offence with which he is charged and the A sispect or accused
grounds of suspicion against him needs to be informed of

both the offence with
1 Information about the offence charged includes | hich he is charged anc

information about the factual description of the . grounds of suspicior
offence, as well as its legal descriptigh. against him.

1 Information aboutthe grounds of suspicion includes. v
information about the facts and evidence upon which a
suspicion is baset®

 Informationt 6 2dzi GKS 2FFSyOS |yR (GKS 3INRdzyRa 27F 4&dz
FANRG ljdzSadA2yAy3aeés NBFESOGAYI GKS 9/ 1w aidl yl
on the nature and cause of the accusatidhs.

The Commentary on the Criminal procedure €od Bosnia and Herzegovina states that this
provision is one of the basic rights recognisé&tlis provision cannde interpretedor applied to
permit the questioning of a suspect at the end of the investigatfdn.

Article 227(1) of the BigriminalProcedire Codereads as follows:

% Commentary of the BiH CPC, pg-55.
1e5ee alseCommentary of the BiH CPC5p.
" Commentary of the BiH CPC, p. 55.
118 (.

Ibid.
pid.
20 |bid.
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Article 227(1) of the BikCriminal Procedure Code
The indictment shall contain:

a) the name of the Court;

b) the first and the last name of the suspect and his personal data;

c) a description of the act pointing out the legal elements which make it a crimin
offense, the time and place the criminal offense was committed, the object c
which and the means with which the criminal offense was committed, and oth¢
circumstances necsary for the criminal offense to be defined as precisely a
possible;
the legal name of the criminal offense accompanied by the relevant provisio
of the Criminal Code;
proposal of evidence to be presented, including the list of withesses and expe
or pseudonyms of protected withesses, documents to be read and objec
serving as evidence;
the results of the investigation;
evidence supporting the charges in the indictment.

Article 227(1) of the BiH Criminal Procedure Code sets out obligatory elerfmnevery
indictment in order to provide a suspect with detailed informatiabout the charges against
him¢KA& 206f A3l GA2y Aa adzomeSOd G2 | 2dzR3ISQa
Article 228 of the BiH Criminal Procedure Code.

Inthe . 2 @as8, the prosecution charged the accused with y 2 @drtifiFhatiore in a joint
criminal enterprise JCE; see more on this itModule 9) and argued that they were criminally
responsiblefor their own acts and omissionsas well as those which weraatural and
foreseeable consequences of the common purpgédan or operation(in other words, both JCE |
and JCE IIff* The trial panel found that the prosecutdinconsistently incorporated and
referredto legal elements of different forms of JCE lipilvithout specifying clearly which form
of liability is being alleg# in the amended indictment?

The trial panel outlined legal standard of pleading of JCE liability pursuant to various articles of
the BiHCriminal Procedure Codes well as ICTY jurisprudeneghich required a certain level of
precision to ensure a fair trialn particular, the trial panel held that the prosecutor was
required:

12Lcourt of BiH, 2 (Zdrdvko et al., Case NoKRZD6/236, 2nd Instance Verdict, 5 Oct. 2009, T 131,
referring to amended indictment, [2.
122 |hid. at § 132, referring tolst inst, p. 6 (p. 63 BCS).
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T ¢2 aOf S NI 2indictReynhishFoem ok JCE alli§ is being alleged, aot

SmplyNBf & 2y KAa FIF Oldzkt I ¢t SalCEhalegeiié (2 RSY2y:

1 To define as precisely as possible the criminal offems®udingthe object and means
with which the crime was committed and any other circumstances necessary to define
the offense.

9 Toset out a concisstatement of the facts of the case

T ¢2 &A ¥ Stficddefhition ofcommon purpose when using theoncept of joint

ONAYAYEFE SyGSNLINR&ES G2 RSTAYS Iphysicalyy RA OA Rdz

O2YYAUGUGUSR. 08 20KSNAE
1 To identify as precisely as possibleetprincipal perpetrators of the crimes, which
constitute the common purpose or a foreseeabtmsequence of & ¢

Thetrial panelfound that the proseutor failed in his duty to properly plead JEEThe trial

panel concluded that it would contravene the rights of the accused for the trial panel to cure the
LINE 3 SOdzii 2 NRA& YA adi loimSof JICK RabilifyAiny R | AdzAGlFroft S F
order to convict the accuseld®

\

The appellate panel in this case upheld the trial panel's finding The prosecution must
and held that the prosecution must adequately plead and specify adequately plead and
the basis on which it considered responsibility of the accu egpecify the basis on whic
may be incurred?® The appellate panel reiteratethat it would
also contravene the rights of the defence if the trial panel, seized
of a valid but partially defective indictment, chose a theory . ccused may be incurre
clearly or defectively pleaded by the prosecutigh. J

it considered
responsibility of the

The appellate panel concluded that if the form of the indictment does not give the accused
sufficient notice of the legal and factual reasonstfee charges against him, then no conviction

Y& NBadzZ G 0SOlIdzasS GKS | O0dzaSRQ

compromised-?®
4 ™

If the form of the indictment In addition, the appellate panel, like the trial panabted
does not give the accused that it was unclear how the prosecution came to a
sufficient notice of the legal an] conclusion thatthe term cknowing participatios in the
factual reasons for the charge:| JCEgave sufficient notice to the accused of a specific
3 Ayal KAYs (] form of JCE alleged The appellate panel noted that
to a fair trial is compromised, | @1y 2 Ay 3 Liwadliok Odgallelemer of éither
and no conwtion may result.

2 Court of BiH, 2 (Z#iréivko et al., Case NoKRZ06/236, 1st Instance Verdicté Nov. 2008, pp. 666
(p. 63 BCS).

1242nd inst. § 132, referringlst inst, pp. 6-66 (. 63 BCS).

2% |bid.

**Ibid.at 1133

Y pid.

%% |bid. at 1 137.

'*bid. at 7 139
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basic or extended JCE.Furthermore, the appellate pandield it was also uncertain how

Gdzy ARSY (A TASR mdtéhw spéciidity apdfclaritywdqdirement to establish identity
of those engaged in criminal enterpri§®. Therefore, the appellate panel found that the
prosecution failed to properly inform thecausedaboutwhich form of JCE was being alled&d.

12.4.1.2.4.2. RIGHT TO BE HEARDANGHT TO DEFENCE

A suspect or accuseaudust be provided with an opportunity to make a statement regarding all
the facts and evidence incriminating hirim peiug and to present all fas and evidence in his
favour (in favourem), as enshrined in Articlé(2) of the Criminal Procedure Cod€&his provision
reflects the principle of the right to be heard which must be respected during entire criminal
proceedings>® However, as geout in Article 6(3) a suspect oaccused needs to be informed
that this right to be heard is only a right, not an obligatidh.

12.4.1.2.4.3. RIGHT TO SILENCE ANODVILEGE AGAINSTRHNCRIMINATION

A suspect oaccused is not obliged to present his defence or to answertmmss He enjoys the
right to silence or privilege against saitrimination, which stems from the presumption of
innocence and the corresponding burden of the prosecution to prove its ‘¢agesuspect or
accused is not obliged to defend himself or to yid® evidence for his defenc& Moreover,
negative inferences harmful to the interests of defence may not be dram the silence of
the suspect ormccused?®’

The police are required to provide the necessary informatabout this rightto a suspect as
soon as they deprive him of liberfy® In the course of criminal proceedings, this obligation
inform the accused of this righests upon the prosecutothe preliminary hearing judge arttie
judge or presiding judge of a chambét.

The right to silence ahthe privilege against seilicrimination must be respected during the
questioning of a suspect or an accusétlhe right extends to thexaminationof witnesses and
presentation of evidence by the accused. An accused has a right to examine witnesses and
present his evidence, but is not obliged to do so.

These rights are supported by the wording of Article 6(3)(d) of the ECHR which states that
GSOSNR2yS OKFNHBSR ¢ A [XKrights [XDthJexdriing lof havg €xarined S

%0 bid.

3 |bid.

%2 pid.

133Commentary of the BiH CPCHp.
3% |bid.

% |bid.

%8 |hidat p. 57.

¥ Ibid at p. 673.

%8 Ibid at p. 56.

%9 |bid,

“95ee, e.gCommentary of the BiH CPC, pp-57.
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witnesses against hirand to obtain the attendance and examination of withesses on his behalf
dzy RSNJ 4 KS alyYS O2yRAGAYya a gralGySaasSa F3IALAyald -«

¢tKSaS NAIKGA INB Ifaz aSaid 2dzi Ay ' NIAOfES HcmOmMO
the defenceattorney areentittd)R 12 OF ft @A GY S&aaSs &?ThegeprovisbnsLING & Sy i
F O0O2NR 6AGK GKSM™L/ ¢, Q& 2dzNRA &LINHRSYy OS o

Some triapanelsin Bosnia and Herzegovina have allowed the defence to tender evidence during
the prosecutiof2 dase and to crossxamine prosecution wnessesto the full extent of the
scope defined by the BiH Criminal Procedure C@tleer trial chambers have not permitted the
defence to tender documents into evidence during the prosecution case or to exercise the right
to crossexaminationin an effecive manner** This latter approach is usually explained by
reference to the ability of the defence to call witnesses and tender evidence during the defence
case.

The defence in tha Sy & dzNJ a S dagep perfliig befdre the Court of Batithe time of

writngZ FAE SR | Y2dA2y FEtS3Ay3a | @Azt GA2y 2F (KS
and the privilege against seticrimination, arising from a search of his prison téReferring to

the EGHRjurisprudence inFunke v. Francand JB v.Switzerland the defence noted that the

privilege against selhcrimination is not limited to the oral presentation afdefence, butalso

extends to asuspect oraccused being compelled to present or submit documétitshe

defence argued that the rightsilence and the privilege against selfrimination was closely

connected to the rightto confidentiality of communication between the defendant and his

defence counsel:

If the right to confidentiality of such communication is violated in a manner that
includes reviewing, reading and/or seizure of the confidential communication
between a defendant and his counsel which, for the purpose of preparing
defence, includes the comments of the defendant or instructions that he
provides to his counsel or the conents of the counsel, it inevitably results in
violation of the right to silence and the privilege against-sefimination*’

12.4.1.2.5. RIGHT TO ADEQUATHHIAND FACILITIES

This right stems from severaiticles of the BiH Crimin®rocedureCode. In particulaithe right
to adequate time to prepare for a defence is stipulatedhiticler 6 o0 2F GKS / 2RSY @ ¢ K
or accused must be given sufficient time to prepadefence ©

“IECHRATrt. 6(3)(d).

12BiH CPosnia and Herzegovikfficial Gazette, No. 3/03, 32/03, 36/03, 26/04, 63/04, 13/05, 48/05,

46/06, 76/06, 29/07, 32/07, 53/07, 76/07, 15/08, 58/08, 12/09, 16/09, 93/88, 261(1).

“see,egf f 202RIYy aAf 2-(%HN HizdlCHam 8§ BN A 2ONRSNI 2F mMd CSod HAAH
1% See belowl2.4.1.2.8and12.4.1.3

Y 2dzNI 2 F . Al & al.aCass NalzZKR09/B& Niliad. 2 2 | DRfénkeMotion Regarding

Serious Violation of Suspect Nihac? 2 | Ryl fo ®efence, 30 March 2010.

% |bid.at p. 6.

7 Ibid.
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7~ N\ f0K2dzAK GKAA LINRPQGAEAA2Y NBT

Although this provision refers to only, the Commentary on theBiH Criminal
GAdZFFAOASY( (AYSE Proc?dijre Cod:s 'sfatves thait neeAds Ato be )
AYUSNIINBUSR a NBEFSNNAY3I 02
well, considering the fact that it reflects the

needs to be interpreted as referring t protections of Article 6(gb) of the ECHR and

GF RS dzk i T Oa (| Aticle 14@3)(b) of the ICCPR.Moreover, this
\. ~ conclusion is supported by the provisions of
Articles 6(2), 14(1), 47 and 50(1)

on theCriminal Procedure Code in
Bosnia and Herzegovina states that

Article 6(2) of the BiH Criminal Procedure Code
The suspect or accused must be provided with an opportunity to make a stateme

regarding all the factand evidence incriminating him and to present all facts and eiden
AY KA& Tl @2dzN) oX8 ®

Article 14(1) of the BiH Criminal Procedure Code

The Court shall treat the parties and the defence attorney equally and shall provi
each with equal opportunities to access evidence and to present evidence at f
main trial;

148 Commentary of the BiH CPC 5.
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Article 47 of the BiH Criminal Procedure Code

(1) During an investigation, the defence attorney has a right to inspect the files a
obtained items that are in favour of the suspect. This right can be denied to tl
defence attorney if the disclosure of thides and items in question would endanger the
purpose of the investigation.

(2) Notwithstanding Paragraph 1 of this Article, together with a motion for custody tt
Prosecutor shall submit to the preliminary proceedings judge or the prelimina
hearing pdge evidence relevant to establish the lawfulness of custody and also for t
purpose of informing the defence attorney.

(3) After the indictment is issued, the defence attorney, the suspect or the accus
shall have the right to inspect all files anddmance.

(4) Upon obtaining any new piece of evidence or any information or facts that c
serve as evidence at a trial, the preliminary hearing judge, the judge, or the Panel
well as the Prosecutor, shall make them available for inspection to thendefe

attorney, the suspect or the accused.

(5) In cases referred to in Paragraphs 3 and 4 of this Article, the defence attorney,
suspect or the accused may make copies of all files or documents;

Article 50(1) of the BiH Criminal Procedure Code

Thedefence attorney in representing a suspect or an accused must take all necessary s
aimed at establishment of facts and collection of evidence in favour of the suspect
accused as well as protection of his rights.

Fa example, inthe defence motion irMensura S Y &t@&l. case, cited above, the defence also

claimed that the right to adequate facilities had been violat€dReferring to EER

2dzNR & LINHZRSY 08y (KS RSFSYyOS aGNBaasSR O@iofi (GKS 67
the ECHR, include the possibility of familiarization with the results of the investigation led during

“*Court of BiHa Sy & dzNJ a § Zas@No SKR09F786dNihad 2 2 I DefericéMotiorRegarding
SeriousViolation of Suspect Nihad 2 2 | Ryl fo Befence dated 30 March 2010, pp-42available in
BCSnly; unofficial translation of the quote).
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the proceedingfor the purpose of preparing defence!® The defence also stressed that the

right to adequate facilities included

1 the right toaccess documents and mategancluding legal materials;

1 the right ofthe defence to conduct its own investigation necessarythar preparation
of adefence and

 the right to present the factual and legal arguments in an effective matiher.

Referring 2 G KS / 2dzy OAf 2F 9dz2NRLIS /2YYAGGUSS 2F aAy
the Council of Europe member states, the deferogphasisedhe need to ensure that persons
keptin custody are able to prepare their defencé.

12.4.1.2.6. RIGHT TO DEFENCE RSEL AND REIRD RIGHTS

The right todefence counsel reflects the provisions of Article 6(3)(c) of the ECHR and Article
14(3) of the ICCP® The BiH Criminal Procedure Code establishes this right as well as the
related rights in severairticles:

Article 5 of the BiH Criminal Bcedure Code

In accordance with Article 5 of the BiH Criminal Procedure Code, every person deprive
liberty has the right to a defence attorney of his own choice and the right to a defen
attorney being appointed to him in the event that he cannotab¢he expenses of his
defence.

Article 7 of the BiH Criminal Procedure Code

(1) The suspect or accused has a right to present his own defence or to defend hirr
with the professional assistance of a defence attorney of his own choice.

(2) If the suspect or accused does not retain a defence attorney, a defence attorney s
be appointed to him as stipulated by this Code.

(3) The suspect or accused must be given sufficient time to prepare a defence.

%bid.at p. 4

pid.

2 pid.

13 5ee als€Commentary of the BiH CPC5.
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Article 39 of the BiH Criminal Procedure Code

(1) The suspect or accused shall be entitled to have a defence attorney throughout 1
course of the criminal proceedings.

wX 6

(3) If the suspect or accused does not himself hire a defence attorney, a defeaosestt
may be engaged for him by his legal representatives, spouse or extramarital partr
blood relatives in a direct line to any degree whatsoever, adoptive parents, adopt
children, brothers, sisters or foster parents, if the suspect or the accused doe
explicitly oppose it.

Other relevant BiH Criminal Procedure Code provisidgtisrespect to accusedrethe:

Rght ofthe accused to communicate freely with his defence counsel (Article 48)
Rght to have defence counsel present during theestioning (Article 78(2)(b));

Rght of defence counsel to inspect files and documentation (Articlead)

Duty of defence counsel to undertake all necessary steps aimélteatstablishment of
facts andthe collection of evidence ifiavour of the suspect or accused as wellths
protection of his rights (Article 505

= =4 =4 =

In accordance with Articles 5, 78 and, 3Be accused needs to be informed of his right to
defence counsednd that this righexists throughout the course of the crimimabceedings>°

As far as the right dhe accused to communicate freely with his defence counsel is concerned, it
is provided for in Articles 48 and 144(5) of the BiH Criminal Procedure Code.

I NIAOES mnnopo adldSa GKI @&ndlunreBuBiied doyhiudicatioask | £ £ 6 S
with his defenceattorneyé.**® In relation to this right, in the abovmentioned motiort*’ in the
a Sy & dzNJ a Sc¥sk,dhe &fenceé dounsel noted that:

[The defendant] had in his possession in the detention cell only documents
relating to the investigation against him, delivered to him by his defence team,
whereby the defence team requested his instructions with regard to directions
of defence investigation and his commentaries on documents and witness

statements. Furthermore, in his possession he had his own notes relatihg to

¥ Sedbid.

% Sedbid.

S8 BiH CPC, Art. 144(5).

®'See abovd2.4.1.2.4.3nd12.4.1.25a SY&taly bAKIR . 22FROAS RSTFSyOS YvYziazy
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preparation of defence as wedls the analysis of the witness statements he

received from the defence team containing notes ah& S & dza LIS OG Q& A y & (i Nz
Acting upon the aforementioned order of the judge, autised SIPA members

conducted a review of documentation, including the defence documentation,

NEFRAY3a (GKS adzalLlsoiqQa y2iSa IyR lylfteara :
purpose of defence, as well as the personal notes of the accused also prepared

for the purpose of instructing his defence tedm.

The defence then referred to thECHRases, namel. v. SwitzerlandPetra v. RumanijePeers
v. Greeceand Lanz v. Austriaand concluded that the conduct of the state authorities in the
present case amounted ta violation of the right to confidentiality of communication between
the suspect and the counsel:

[TKS LINBtAYAYIlINE LINRPOSSRAYy3Ia 2dzRISQa 2NRSNE
exclude review and making a list of documents which are protected by the right

to defence and a confidential relationship between the counsel and the

defendant, is contrary to théaw and represents a serious violation of the rights

enshrined in Articles 48 and 144(5) of the BiH CPC. Bearing in mind the fact that

the material reviewed and listed by the SIPA members on 27 March 2010

contains the notes and material protected by thenfidential relationship

between the counsel and the defendant, such search seriously violated the right

to confidentiality of communication betvan the suspect and the counset.

Article 45 of the BiH Criminal Procedure Coskets outcertain situations whe having a defence
counsel is mandator}f°

P8y Sy atal,Nihad. 22+ ROAS RSTFSYOS Y20A2ys LI H o6dzy2FFAOALE

159

Ibid. at p. 3(unofficial translation of the quote)

e KS LINF OGAOS 2F .Fyel [dZll 5A&aGNRAOG t NPaSOdzi2NRa
for the interest of justie, given the complexity of the case
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Article 45 of the BiH Criminal Procedure Code

(1) A suspect shall have a defence attorney at the first questioning if he is mute or d
or if he is suspected of a criminal offence for which a penalty of -tenyg
imprisonment may be pronounced.

(2) A suspect or accused must have a defence attorney while deciding the proposa
ordering pretrial custody, throughout the prérial custody.

(3) After an indictment has been brought for a criminal offence for which a prisc
sentence of ten (10) years or more may be pronounced, the accused must hav
defence attorney at the time of the delivery of the indictment.

(4) If the suspect, or the accused in the case of a mandatory defence, does not reta
defence attorney himself, or if the persons referred to in Article 39, Paragraph 3,
this Code do not retain a defence attorney, the preliminary proceeding judg
preliminary hearing judge, the judge or the Presiding judge shall appoint him
defence attorney in the proceedings. In this case, the suspect or the accused s
have the right to a defence attorney until the verdict becomes final and, if atkenmg
imprisonment is pronounced for proceedings under legal remedies.

(5) If the Court finds it necessary for the sake of justice, due to the complexity of t
case or the mental condition of the suspect or the accused or the other circumstanc
it shall appoint a attorney for his defence.

(6) In the case of appointing a defence attorney, the suspect or the accused shall
asked to select a defence attorney from the presented list himself. If the suspect
the accused does not select a defence attorney from gihesented list himself, the
defence attorney shall be appointed by the Cotolowing the order of the list of
attorneys

(7) If the requested attorney is unable to take over the defence, the Court sh
request the next attorney from the list of attorge. The Court shall inform the
relevant bar association about thefusal of the requested attorney to assume tee
officiodefence.

Most war crimes, crimes against humanity and genocide cases involve a sentence tdnover
years of imprisonment. Defenamunselis therefore mandatory in those cases.
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12.4.1.2.7. RIGHT TO A TRIAL WOUT DELAY

This right is set out in Article 13 of the Bitiminal Procedure Code and reflects the right to a
hearing within a reasonable time as enshrined in Article 6(1) of the ECHR. Article 13 of the BiH
Criminal Procedure Code provides:

Avrticle 13 of the BiH Criminal Procedure Code

(1) The suspect or acead shall be entitled to be brought before the Court within the
shortest reasonable time period and to be tried without delay.

(2) The Court shall also be bound to conduct the proceedings without delay and
prevent any abuse of the rights of any pagant in the criminal proceedings.

(3) The duration of custody must be reduced to the shortest necessary time.

12.4.1.2.8. RIGHT TO EXAMINE WESSES AND RIGHTCTINFRONTATION

Article 6(3)(d) of the ECHR and 14(3)(e) of the IGE&Rde forthe right of the accusd to
examine, or have examined, witnesses testifying against him (as well as to obtain the attendance
and examination of witnesses on his behalf under the same condition as witnesses testifying
against him).

12.4.1.2.8.1. RIGHT TO EXAMINE WESSESSCOPE OF CR&SSMINATION
Article 6(2) of the BiH Criminal Procedure Code provides that:

The suspect or accused must be provided with an opportunity to make a
statement regarding all the facts and evidence incriminating him and to present
all facts and evidence in Hivour.

In accordance with Article 261(1) and 262(1) of the BiH Criminal Procedure Code

Parties and thedefenceattorney are entitled to call withesses and to present
evidence™!

And:

Direct examination, crossxamination and redirect examination shallvays be
permitted. The party who called a witness shall directly examine the witness in
guestion, but the judge or the presiding judge and members of the Panel may at

®1BiH CPC, Art. 261(1).
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any stage of the examination ask the witn \
appropriate  questions. Questions on  Cress T goal of crosexamindion
examination shall be limited and shall relate 10 is i climinate or reduce the
the questions asked during the direct examination;, . s and legal importance c
and to the questions in support of the statements gjiroct examination, and shoul
made by the party which is crogamining that] e ;sed as a means to verify
witness. Questions on redireexaminationshall the credibility, veracity and
be limited and shall relate to questions asked q|ianility of witness testimony
during crossexamination. After examination
the witness, the judge or the presiding judge
members of the Panel may question
witness:®

by searching for errors,
inaccuracies, motives, etCJ

th

2 A0K NBIFNR (2 aiKS | dzSaémalg By thd partyavtietdlisg2cneds 2 F G K S
SEFYAYAY3 GKIFIG éAalGySaaés Ay | O0O2NRIyOS 6AGK (K
encompass

1 questions relating to the credibility of a witne$§
| questions relevant to the general context of the ca¥and
1 questionsrelatingtothecrosS E+ YAY Ay 3 ) NlIeQa OFasSo

The Commentary of the BiH Criminal Procedure Code supports the ICTY jurisprudence in this
regard. It states that the goal of creezamination is to eliminate or reduce the factual and legal
importance of diect examination, and should be used as a

means to verify the credibility, veracjtand reliability of \
witness testimony by searching for errors, inaccuracies,

motives, etc:® The commentary also emphasizes th
discrediting a witness requires a thorough analysis of
information regarding the personality of the witness, such
as his:

Questions on cross
”examination shall be limitec
and shall relate to the
guestions asked durindné
direct examination and to th:

questions in support of the
statements made by the
party which is cross
" examining thatwitness.)

family, business and social relationships
prior convictions;

partiality;

reliability;

motives;

inclinations;

prejudice;

orientation in time and space;

=A =4 =4 4 -4 4 - -9

2BjH CPC, Art. 262(1)

% see, e.gSlobodara A f 2 (AW N 2545 ¢ NRA £ / KF Yo SNDRA hNRSNE m¢p CSoo
% 35ee, e.gEnverl | ROA K I, GakeyNd. BR-87-T, Decision on Defee Motion Regarding Cross

Examination of Witnesses by the Prosecution, 9 Dec. 2004, p. 4.

%°See,ega At 2,0NBEA I/ KI Y16 Beh20D2, AnNaX 8.NJ

186 Commentary of the BiH CPC 65.
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9 ability to observe;
9 personal interestsand
 consistency®’

The approach of Bidanelsto the scopeof crossexamination has varied.oghe have allowed
guestions to be posed in support of statements made by the eeaasnining prty, while others
have refused on the basis that the party cr@s@amining the witness could 1&all the witness in
its case and examine the witnesses.

12.4.1.2.8.2. RIGHT TO CONFRONDWN'I|

As noted above, e BiH Criminal Procedure Code proeid N
that the accused must have an opportunity to make The BiH Criminal Procedu
statement regarding all the facts and evidence incriminati 9 238 NBEO23 y )
him, to present all facts and evidence in his favour, andjto « , 52 yFNRY
present evidence and cro‘warrlinAe witne:%s?s. It follows tpa understood and interpretec|
the BiH Criminal Procedure R& NX O2 3y AaS VH1 gﬁergﬁly%yaéﬁfé U2

O2yTNRY(OFGA2Yy ¢ a4 dzyRSNERAG2RR YR AYyUSNLINBGSR

systems. The BiH Criminal Procedure Code uses the term
GO2YyFNRBY Ul GAZ2YE Ay (62 | NIAOESay

Article 85(2) of the BiH Criminal Procedure Code reads:

At all times during the proceedings, withesses may be confronted with other
witnesses or with the suspect or accused.

Article 86(9) of the BiH Criminal Procedure Code provides that:

Article 86(9) of the BiH Qriinal Procedure Code

Witnesses may be confronted if their testimony disagrees with respect to important fac

The confronted witnesses shall be examined individually about each circumstance t
their testimony disagrees about and their answer shall be entered into recorlg.t®o
witnesses at a time may be confronted.

%7 |bid. at p.677.
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In relation to Article 85(2), it is stated in th \
Commentary on the Bil@riminalProcedure Code th

GO2YTNRYGI GA2yé NBssbiladly s FYINESERINFY] L
Ad O2yRdAOGSR aAF GKSNB |F NEOKVRROFIREEEy arsa Ay |

O2YyY RdzOU SR &
inconsistencies in a witness
statement in relation to a
statement of another witness and
suspect or awused regarding
essential facts

statement in relation to a statement of another
witness and a suspect or accused regarding essential
facts (decisive facts, factual indiciand verification
¥ I Of*& is stated thathis procedural action can b
undertaken as a full confrontation (in relation to the
entire statement) or a partial confrontation (in relati

to certain parts of the statement containin J
contradictory information or explanationsy?

In relation to Article 86(9), theommentarynotes tha one of the obligations of a witness is to
confront the other witness if there is a need for that, and that a withess cannot,owith
justifiable reasons, refuse to be confronted by another witré8s.

The courts in Bosnia and Herzegovina have taken diffexpproaches to whether a witness can
be presented during crossxamination with:

I informationthat another witness testified in a different manner

1 another witnes€testimony before the court in relation d the same fact or
circumstanceand

1 evidence othe transcript page containing the testimony of another witness.

Some chambers have allowed such evidence to be put to a witness irex@sgnation, others
have refused

These differences in approach might be the result different understandings ofwhat
GO2YFNRBYGFGA2YE YSEya Ay (GKS Aylidzhi aAd2NA
adversarial systems

Ly GGKS 2fR {Cw, a@daiSYyz aO2yFTNRyilUllGA2YE
time about differences in their factual accounfS.Only two persons could have been
confronted at the time, namely: a witness with another withetfse accusedwith another
accused andhe accused with the witnesS? The confrontation could have been conducted
during the investigation and during the tridf

1%8 |bid. at p. 262 (unofficial translation of the quote).

pid.
1% |hid. at p. 267.
"' Pravna enciklopedija, @, 2, Savremena administracija, Beograd, 1989., p.-1639 (Legal
encyclopaedia, €, 2, Savremena administracija, Beograd, 1989, p.-1639).
172 gt
Ibid.
2 bid.
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, =

LY FROSNEBEFNARFE aeadsSvyasz @2y FTNRyGlIGA2Y & YSEYa
an accused to be confronted with the witnesses and In adversarial systems,
e,:V|Ad(=:\nce against .,.hlm. Th|§ is similar to the, concepE o& O2yFNRY Gl GA2)
GSEFYAYLIl GA2ye&3)(dA gf the NCHRROInS
accordance with th&@HRinterpretation of the term and with the witnesses and
thev principles of 'the ,adversarial sys’Eerthe ArightA to evidence against him.
AO2YyFTNRYyUlFIUAZ2YE NELINsaSyuda OKS NRAIKLG 2F |y |
confront a witness with facts and evidence contrary to the s

OftFAYa 2F (GKS ¢AlGySaad L/ ¢, 2dzNghtolieHRSeI®SS T2 N
confront the witnes§ A & yed in th&ddask fofl witness testimony via videwk, aswith a

videof Ayl aO2dzyaSt TFodexdmid thel wir@sndStRe Jadgeg can put
jdzSatiAazya (G2 OfFINARFTe SWARSYyOS IAGSY RdzNAy3a (Sa

of an accused to be confronte

Apart from the right to crosexamine the witnesss, the right to confrontation in an adversarial
system also encompasses the right to confront the witness with previous statertféitse

ECHR assumption is that the procedure for challenging a witness with his or her prior statements
brings themintothet O2 Yy FNR Yy G A2y I f I NByl ¢ &

12.4.1.3. DISCLOSURE

motes for trainers: \

U This section deals with the disclosure regime that applies in the courts of BiH. So
the relevant case law is cited below and could serve as a basis for discussion w
participants about the variasl approaches that have been taken by trial chambers
disclosure issues.

U The issue of disclosure is often a contentious one and it is therefore likely
participants will have had their own experiences, which they should be encourags

\ share during lte training. /

I'NOHAOES nt 2F GKS . Al / NAYAYIlIf tNROSRdAZNBE / 2RS

NI Qisgict Criminal Procedure Codes sets out the disclosure obligations of the parties. This
article must be read in conjunctioniti Articles5, 6, 7,12, 13(2) 14 and 500f the BiH Criminal
Procedure Code.

174 SeeSTEFANMAFFEITHEEUROPEARGHT TA@ONFRONTATION GRIMINAIPROCEEDINGEoNfrontation of

Adverse Witnesses as a Fundamental Right of the Accused Person, European and International Criminal
Law Serie§l), 1718 (Groningen: Europa Law Publishifg06).

5 7ejnil5 St et alAGase No. 96-21, Trial Chamber Decision on the Motion to Allow Witnesses K, L
and M to Give their Testimony by Means of Vidgok Conference, 28 May 1997, { 15.

® SeeMAFFEISupraat p. 77.

" SeeCamillieri vMalta in MAFFEIsupraat p. 77.
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BiH Criminal Procedure Code
Article 47

(1) During an investigation, the defence attorney has a right to inspect the files a
obtained items that are in favour of the suspect. This right can be denied to tl
defence attorney if the disclosure of the files and items in question would endang
the purpose of the investigation.

(2) Notwithstanding Paragraph 1 of this Article, together with a motion for custody tf
Prosecutor shall submit to the preliminary proceedings judge or the prelimina
hearing judge evidence relevant to establish the lawfulness of custody and also for
purpose of informing the defence attorney.

(3) After the indictment is issued, the defence attorney, the suspect or the accus
shall have the right to inspect all files and evidence.

(4) Upon obtaining any new piece of evidence or any information ds fémat can
serve as evidence at a trial, the preliminary hearing judge, the judge, or the Panel
well as the Prosecutor, shall make them available for inspection to the defen
attorney, the suspect or the accused.

(5) In cases referred to in Paraghsp3 and 4 of this Article, the defenctaaney, the
suspect or the accused may make copies of all files or documents.

Some of the courtand prosecutors irBiHgrant full access to the documents required by the
Criminal Procedure Codin accordance with the rights of a person charged with a criminal
offence.However the interpretation of this rule is not uniformSome courtgnd prosecutors do
not allow the defence to inspect the files in other cases before the same or a differerit cou
which are relevant and exculpatory tiee accused.

Participants should be encouraged to compare and contrast the following:cases

In the Mensura S Y %tdal case, currently pending before the Court of BitHe defence
requestedseveral times to be allwed to inspect documents and materials in the possession of
the prosecution in accordance with Article 47 of the BiH Criminal Procedure Gaubé.
materiak included exculpatory statements and matesiilom other cases relevant to the case
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in question.The trialpaneINBE Fdza SR (KS RSFSy0SQa NBljdzSad 2y &
had disclosed to the defence all the documents in its posses&ion.

In the Stupar et alcase, the defence claimed, as part of the appeal grounds, thatdhey St Qa
decision no to disclose to the defence transcripts from the cr@samination of a witness
conducted in separate proceedings resulted in a violation of the right of the accused to a fair
trial.'”® Theappellate panetlismissed ths ground of appeal, noting that

The Defencefailed to state in their Appeals a single circumstance which would
indicate the relevance of delivering transcripts of that same witness's €ross
examination in another case and the Appellate Panel itself fails to see a realistic
need for that takig into account that théefencehad already directly exercised
their right to crossexamine this witnes¥°

The trial panel in théMilorad ¢ NJxds® acknowledged that testimonies from other cases might
be used if relevant to the case in question:

As for he testimony of witness PW, the Panel notes that this witness gave
evidence before the trial panel of the Court of Bitthe Kravica casey XTis
testimony constitutes evidence collected in accordance with the CPC of BiH, and
is both authentic and relant to the current proceedingsnd thus the Panel
admits it to be used at triaFurthermore, it is important to note that if this type

of evidence is acceptable under the standards provided for in Article 5 of the
LOTC for witness testimonies delivered the ICTY it is certainly equally
acceptable, if not even more so, when the evidence is established at the Court
of BiH, in line with the rules of evidence stipulated in the BiH'&PC.

In the Operta et al case, before the Cantonal Court in Zenica, tlefdence requested the
Cantonal prosecutor to be allowed to inspect the entire file of evidence obtained by the
prosecution during its investigation and all previous statements of the accused and witnesses
given to the police, war crimes commissions, meelia, stressing that it was aware of the
existence of potentially exculpatory evidence in possession of the prosecution. The Cantonal
Prosecutor in Zenica refused the defence request. The defence then turned to the Federal
Prosecutor who granted the defeacequest to inspect the file§?

" urt of BiHa Sy & dzNJ a § TaséNo SKiR09F786dTranscript of 28 Sept. 2010; Transcript of 20

Sept. 2010; Transcript of 9 Nov. 2010.

1 Stuparet al, 2ndinst. of 9 Sep. 2009, | 166.

¥pid. at 1 167.

Blcourt of BIHMA f 2 NI R ¢ NDBKRO7I386, lstdnStanbe2vardict60ct.2009, p.369 (pp. 369

370 BCS) (1st Instance Verdict upheld by the appellate panel).

%2 Office of the Prosecutor of Federation of Bosnia and HerzegoRer$abahudin Operta et alCase No.

KEnpknm 060FasS tSR o0& GKS %SyAOl /[ lyd2ylf t NRA&SOdzi 2 NX

55



MoDULEL2 PROCEDURE AMIDENCE

In the Mittal case,during the investigatiorthe Zenica Cantonal Prosecutor's Office disclosed to
the defence all the materials the defence had requested, including the materials which were
only partially exculpatorye(g.expert reports)->*

In the h NJ&aSe, the defence requested that the prosecutor provide the defence with all the
criminal reports and other documents in relation to certain prosecution witnesses in accordance
with Article 61 of the FBiH Criminal Redure Cdle'®* After some exchanges of correspondence
the defence was granted access to the requested documénts.

12.4.1.3.1. ISSUES RELATING TGHNECE ACCESS TO ENCE

12.4.1.3.1.1. ACCESS TO ICTY DOENNVATION

¢KS . Al LINRasSOdzi2 ND& 2CTYEDSHr the IputposRdf de&rahitig far 0O S 4 &

the documents réevant for the prosecution case efence teams iBiH, howeverdo not have
such access. The defence can only get access to the EDS through the Criminal Defence Section
(OKO@nNd only in cases before the Court of BiH

12.4.1.3.1.2. ACCESS TO DOCUMBNIN THE POSSESSION OF STROBIES AND
MILITARY ARCHIVES

Defence teams before the courts BiHdo not have direct access to the archives of state bodies.
Defence teamdirst need to make a request to OKO with a list of documents the defence wishes
to obtain. Thera requestcanbe made to the relevant authoriti€s! The practice differs at the
entity level where the defence can make a request to the court directly to obtain the
documentation concernedlhe court would then request the relevant authority to produce the
documentation.

There is an issue about whether defence teams could be aware of documents in the relevant
archives before having the opportunity to go through such documents. Additionally, one case
before the Court of BiH seems to suggest that prior to making a requedbfuments through
OKO, thecourt first needs to assess the relevancy of documents the defencenbasan
opportunity to see, review, or assess tith regards to theelevancyto the defendant*®®

WSy A OL [ Fyhdz2yl f MittaNRepStOihe ExXp@Etaeam i Tha CAESKTA 67/07, Oct.

2007, disclosed to the defence during the investigation

¥ Sarajevo Cantonal NB &4 S Odzii 2 ND & HahZOOXNS XTF2[53/081 SNI 2 F Hc

BN 2802 /FyGi2yEE t NB &A.SMazNeknxIz/oh FFAOSs [ SGGSNI 2F
¥ |CTY Electronic Disclosure System

'8 befence Counsel Vidovic and EResidovic Reasts for delivery of docunmgs sent to OKO, 21 and 28

Dec. 2010, regarding Case NeKX09/786-1.

8 BiH Ministry of Defence Letter to Eesidovic through OKO, Re: InformatipApproval from the Court

regarding the documents relevancy for thealfiNo.1304-1-240-101/10, dated 3M@ec. 2010, regarding

Case No.-KR09/786-1.
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INTERNATIONAIRIMINALLAW & PRACTICERAININGMIATERIALS ICLS
12.4.1.3.1.3. ACCESS TO DOCUMERRSM OTHER STATES

The cooperation of the states with the ICTY made it possible for the defeanes before the
ICTYto conduct its investigation in other stateélat were inclined to cooperate with the ICTY.
However, cooperation in domestic cases is not governed by thes sagime and depends on
specift arrangements between statesge Module 15). However, these specific arrangements
relate only toprosecutot not the defence. The defenaies not have similameans to access
FYy23KSNJ adrisSQa I NOKA@Sao

12.4.1.4. GUILTY PLEAS ARDA BARGAINING

Guilty pleas angleabargaining are dealt witin Articles 229-231 of the BiH Criminal Procedure
Code.They are also discussedhtodule 13.

12.4.1.4.1. GUILTY PLEAS

Article 229 of the BiH Criminal Procedure Code sets out in the relevant parts:

Avrticle 229 of the BiH Criminal Procedure Code

(1) A plea of guilty or not guilty shall be entered before the preliminary hearing judge
the presence of the Prosecutor and the defence attorney. Before entering a plea of gu
or not guilty, the accusedhall be informed about all possible consequences of the ple
in terms of Article 230(1) of this Code. In case the accused does not have a defe
attorney, the preliminary hearing judge shall check whether the accused understands
consequences of thplea and whether the conditions are met for the appointment of
defence attorney in accordance with Article 45(5) and Article 46 of this Code. The F
and the instructions given shall be entered into the record. If the accused fails to ente
plea, the peliminary hearing judge shaéx officiq note for the record that the accused
has entered a plea of not guilty.

(2) If the accused enters a plea of guilty, the preliminary hearing judge shall refer i
case to the judge or the Panel for scheduling arimgpto determine whether the
conditions referred to in Article 230 of this Code are met.

(3) A plea of not guilty shall not be held against the accused in fashioning a sentenc
the accused is found guilty at the trial or subsequently changes hisrpl@anot guilty to
guilt.

In the event that the accused pleads guilyhearing is held in accordance with Article 230 of
the BiH Criminal Procedure Code:
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Article 230 of the BiH Criminal Procedure Code

(1) In the course of deliberation on the plea of guilty, the Court must ensure tt
following:

a) that the plea of guilty was entered voluntarily, consciously and wit
understanding,

b) that the accused was informed and understood that by his guilty deaaives
the right to trial,

c) that there is enough evidence of the guilt of the accused,

d) that the accused was informed of and understood the possible consequence:
relation to the claim under property law and the forfeiture of property gain
obtained by commission of the criminal offence,

e) that the accused was informed of the decision on the reimbursement
of the expenses of the criminal proceedings and that the accused may be
relieved of the duty to reimburse as referred to in Article 188(4)his t
Code.

(2) If the Court accepts the plea of guilty, the plea of the accused shall be entered i
the record and the Court shall continue with the hearing to pronounce the sentence.

(3) If the Court rejects the plea of guilty, the Court shatiordingly inform the parties
to the proceedings and the defence attorney, and enter for the record that the ple
was rejected. The statement on the admission of guilt shall be inadmissible
evidence in the further course of the criminal proceedings.

In the case againsVlatimir Golijan before the Court of BiH, the accused Golijeas charged
with genocideand pleaded guilty. However, during the hearjitige accused stated:

| do not understand what genocide is. My Defence attorney told me about it, but

I do not know what genocide is..] | admit | went to Srebrenica on July 11 and |
stayed overnight and left the town on the following day. | never went back to
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the town. | admit | participated in the murder of civilians in the Branjevo region
on July 16l feel sorry for those peopl€?

4 3
Accordingly, thetrial panel rejected the guilty plea Aguilt admission statement
K2t RAY 3A glilK hdinission statement must b must be complete and the
complete and the accused has to admit to the factual ,ccused must admit to the
description and the legal qualification of the criéné® factual description and the lege

gualification of the crime.

12.4.1.4.2. PLEA BARGAINING

Plea bargaining provisions are set out in Aet2B1 of the BiH Criminal Code:

Article 231 of he BiH Criminal Procedure Code

(1) The suspect or the accused and the defence attorney may negotiate with t
Prosecutor about the conditions of admitting guilt for the criminal offence with whic!
the suspect or the accused is charged, until the completibthe main trial or the
appellate proceedings.

(2) A plea agreement shall not be entered into if the accused pled guilty at the pl
hearing.

(3) In plea bargaining with the suspect or the accused and his defence attorney on
admission of guilt pursant to Paragraph 1 of this Article, the Prosecutor may propos
an imprisonment sentence below the legally prescribed minimum or a more lenie
criminal sanction for the suspect or accused in accordance with the Criminal Code.

(4) The plea agreement shakk made in writing and shall be delivered along with the
indictment to the preliminary hearing judge, the judge or the Panel. After th
confirmation of the indictment, the preliminary hearing judge shall take the agreeme!
under advisement and pronounce dhcriminal sanction, until the case has been
submitted to the judge or the Panel for the purpose of scheduling the main trial. Aft
the case has been submitted for the purpose of scheduling the main trial, the judge
the Panel shall decide on the agreem.

AAAAA

¥ L wbs +fFA0AYANI D2t A2l GetROI@dZA f G ! RYA&daA2y wS2S800SF
http://www.bim.ba/en/237/10/30704/ ; BIRN, Odbijeno priznanje krivnje Vlastimira Golij@3aSept.

2010, http://wvww.bim.ba/bh/237/10/30704/.

9 bid.
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Article 231 of the BiH Criminal Procedure Code (continued)

(5) The preliminary hearing judge, the judge or the Panel may accept or reject 1
agreement.

(6) In the course of deliberation about the plea agreement the Court must exami
the following:

(a) whether the plea agreement was entered voluntarily, consciously and wil
understanding, and that the accused has been informed of the possik
consequences, including satisfaction of the claims under property la
forfeiture of property gain obtained by aamission of the criminal offence
and reimbursement of the expenses of the criminal proceedings;

(b) whether there is enough evidence of the guilt of the accused,;

(c) whether the accused understands that by the agreement on the admission
guilt he waives hisight to trial, and that he may not appeal the criminal
sanction imposed,

(d) whether the imposed sanction is in accordance with Paragraph 3 of tr
Article,

(e) whether the injured party was given an opportunity before the Prosecutor ti
state his position regaidg the claim under property law.

(7) If the Court accepts the plea agreement, the statement of the accused shall
entered into the record and the Court shall continue with the hearing for th
pronouncement of the sentence foreseen by the agreement.

(8) If the Court rejects the plea agreement, the Court shall accordingly inform tl
parties to the proceedings and the defence attorney and enter for the record thi
the plea was rejected. At the same time, the date of the main trial shall
determined. Tl main trial shall be scheduled within 30 days. The admission of gt
from this plea agreement shall be inadmissible as evidence in the crimir
proceedings.

(9) The Court shall inform the injured party about the results of the plea bargaining
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During the trial in theGordan7 dzNdase, before the Court of BiH, the BiH Office of the
Prosecutor filed the Agreement on Admission of Guilt, which was concluded between the
t N2aSOdzi2NRa&d hFTFFAOS 2AdN#MA +yR GKS | 0O0dzaSR D2N

Under the statedagreement, the accused admitted his guilt for crimes against humdffitjhe
agreement stipulated that the accused must testify on behalf of the prosecution against the
other accused in the cas& Following this testimony, the trial panel rejected the plea
agreement on the basis that the accus@dfestimony departed from the factual allegations
contained in the indictment®*

Theprosecution filed a new Agreement on Admission of Gilafter the new plea hearing was
held, the accusedgaintestified as a prosedion witness,as required byhe new Agreement on
Admission of Guilt, andgaingave evidence about the events alleged in the charges against the
other six accused in the ca$8.Followingthis testimony, thepanel accepted the agreement.

The panel found that the accused had signed the agreement voluntarily anderstood the

legal consequences of the plea of guilty, particularly that he waived his right to a trial and the
right to appeal the criminal sanction pronounced against him. Fémeel alsofound that there

was sufficient evidence of the guilt of the accus&dThe agreementwas accepted and the
accused was sentencess proposed in thagreement'*®

12.4.1.5. TRIAISIN ABSENTIA

Article 247 of the BiH Crimin®rocedureCode sets out that an accused shall nottbed in
absentia

In the Stupar et alcase, the appellants alleged a violation of Article 247 in that the panel had
conducted trial proceedings in the absence of the accuad had refused to attend court and
were on a hunger strik€° The appellants also invoked Article 246 of the BiH Criminal Procedure
Code which provides that if the accused was duly summoned but fails to appear and does not
justify his absence, the judge or the presiding judge shall postpone the main trial andtivaitier

the accused be brought to attend the next sessirmTheappellate panetejected the defence
argument®®* The appellate panekoncluded that if the accused was held in custody, then the

most stringent measureto secure his presence had already beenlegpand, therefore, the

¥l 2 NR |y, CapedBNIKR08/549-2, Verdict 10 Sept. 2009, p. 4 (p. 4 BCS).
92 |pid.atp. 5 (p. 4 BCS).

%8 |pid.at p. 5 (p. 5 BCS).

%% |bid. at pp.5-6 (p. 5 BCS).

%% |bid.at p.6 (p. 5 BCS).

1% |hid.

7 |bid.

%8 |bid. at p. 6 (pp. 5 BCS).

199 stuparet al, 2ndinst. of 9 Sept. 2009, 11 10708.
2O pid. at 1 108.

*1pid.at 7118
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12.4.2. EVIDENTIARY ISSUES

ﬂotes for trainers: \

U This section covers the essential rules and practices relating to the admissibil
evidence before the courts of BiH.

U Itis only an outline, and does not purport to cover all of the national practices that
prevalent in BiH.

U Participants should beneouraged to discuss practical examples from their case
which evidence has been admitted or excluded.

U An essential part of this section is the one dealing with the admissibility of evid
gathered by the ICTY or heard before the ICTY in the couBi$lof

U Participants should be encouraged to consider the case law on this subject a
discuss how they anticipate the rules governing admissibility will be applied

\interpreted in future cases. /

12.4.2.1. INTRODUCTION

The BiH Criminal Procedure Code does notasatany

detailed rules regarding evidentiary matters, such as
admissibility of evidence or tendering documents into

evidence. Evaluation of evidence, in accordance with the

BiH criminal Procedure Code, is performed on the basis of

a free evaluatiorof the evidence. Admission avidence

FNRY (GKS L/ ¢, Aa O20SNBR o6& (GKS [lg 2y GKS ¢NIYy
Office of BiH and the Use of Evidence Collected by the ICTY in Proceedings before the Courts in

BiH.

Evaluation okvidencds
performed on the basis of a fre
evaluation of the evidence.

12.4.2.2. ADMISSIBILITY EGNIDENCE

The BiH Criminal Procedure Code is silent when it comes to rules regarding the admissibility of
evidence. No rules are provided for in tbede with regard to issuesf relevancy, authenticity

or probative value of the evidence. Article 10 of the Criminal Procedure ,Qodeever, does
provide that:

202|phid.at § 121.
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Avrticle 10 of the BiH Crimid&rocedure Code

(2) It shall be forbidden to extort a confession or any other statement from the suspe
the accused or any other participant in the proceedings.

(2) The Court shall not base its decision on evidence obtained through violation of hun

rights and freedora prescribed by the Constitution and international treaties ratified by
Bosnia and Herzegovina, or on evidence obtained through essential violation of this Cc

(3) The Court may not base its decision on evidence derived from the evidence refer
to in Paragraph 2 of this Article.

ThisaNIi A Of S R2Sa y20 RA&AO0dzaAa FRYAAaaAoAfAGE 27F &d«
oFasS AlGa RSOAaAz2yée 2y adzOK SPARSYyOSd ¢KS [/ 2Y)
notes, however, that although theode does not provide for such evidence to be excluded from

the file, the meaning of the ban on use of such evidence entails the exclusion of such evidence

from the file?®® The commentary also notes that the fair trial principles require that the
collectionand introduction of evidence is conducted with respect for the basic human rights
provisions of the Criminal Procedure C3ff.

In practice somepanelstend to admit allof the evidence the parties tender and evaludte

evidence later in accordance withrticle 15 of the Criminal Procedure Code (free evaluation of
evidence). Othelpanelstake into account the issue of the admissibility of the evidence. For
example, in the¢ NIcasé the trial panel instructed both the prosecution and defence that

whenthrS | RYA&daAo0AfAdGe 2F GKS GSYRSNBR R20dzYSy il NE
NI AaSR & G2 NBtSglFryoOes dzikKSyidArOA W ehepare) LINR 6 | i
also noted that, for the sake of efficiency, it may evaluate and decidéherrelevancy and

authenticity of the evidencavhile leaving the decision on probative value for final deliberations

and the verdicf®

12.4.2.3. TENDERING DOCUMEMNIBO EVIDENCE

Both the prosecution and defence can tender documents into evidence during theirataape
cases i(e. the prosecution during the prosecution case and defence during defence case).
However, when it comes to tendering defence evidence during the prosecutioni@skiring

the crossexamination of the prosecution witnesses, tipanelsdo not have a harmoised
approach.

293 commentary of the BiH CPC6p.
2 bid. at pp. 65-66.

2% ¢ Npistinst.§ 54.

2% pid, at{ 53.
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12.4.2.3.1. TENDERING DOCUMENTSSED BY DEFENCE DIGRI CROSS
EXAMINATION

Some panels allow the defence to tender into evidence documents used during the €ross
examinationof prosecution witnesse®’ Other panels, howevedo not, on the basis that the
defenceshould only present documents into evidence while presenting its own case, after the
prosecution has presented its cadeor instance, irthe Mensura S Y %tdal. case, pending
before the Court of BiH, thpanelallowed the déence the use of documents during the cross
examination of the prosecution witnesses, but prohibited tendering such documents into
evidence at that stag&’®

12.4.2.3.2. PRIOR NOTICE REGARDDOCUMENTS TO B&ED DURING CROSS
EXAMINATION

As far as the use ofodumentsby the defence duringrossexamination is concerned, some
panelsdo not require the defencéo inform the prosecution of which documents it wiise or
submit such documents to the prosecution. Othganels, however, require the defence to
submit to the posecutionin a timely mannerall of the documents it will usé¢hat do not
originate from the prosecutiof’”’

12.4.2.3.3. USE OF THE PREVIGUATEMENT OF THE MBESS TESTIFYING

Article 273(1) of the BiH Criminal Procedure Code provides that:

Article 273 (1) BiKCriminal Procedure Code

Prior statements given during the investigative phase are admissible as evidence at

main trial and may be used in direct or crassamination or in rebuttal or in rejoinder and
subsequently tendered as evidence. The person rhasgiven the opportunity to explain
or deny a prior statement.

Thepanelsin BiH mostly interprethis provision to mean that statements have to be tendered
into evidence by the party that used thenssues may arise where the panel reliespamts of
suchevidence that has not been used by the parties during the examination of the witnesses
and remains untested. Moreover, parties should provide a clear statement about why such
statements are being used,.g. solely for the purpose of discredig the withess and not to
prove the veracity of the statement itseff’

207See,e.g.,Sarajevo Municipal Cou@iA ,&ase No. 65 0 K 064513 08 K

% Court of BiHMensura S Y &t&l, Case No.-KR09/786-1, Transcript of 28ept.2010 (unofficial
translation).

2 Mensura S Y A 6 , Teaiiscriptfofi12 Nov. 2010.

29 3arajevo Municipal @ot, h NJCase No. 65 0 K 064513 08 K, defence submissionFell2009.
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12.4.2.4. EVALUATION OF EVIOEN

In accordance with Article 15 of the BiH Criminal Procedure Code (free evaluation of evidence)
The right of the Court, Prosecutor and other bodies patrticipatingpe criminal
proceedings to evaluate the existence or nexistence of facts shall not be

related or limited to special formal evidentiary rules.

Moreover, in accordance with Article 281(2) of the BiH Criminal Procedure Code:

Article 281(2) of the B4 Criminal Procedure Code

The Court is obligated to conscientiously evaluate every item of evidence and

correspondence with the rest of the evidence and, based on such evaluation, to concl
whether the fact(s) have been proved.

When taken together, these provisions create an
) obligation for the courtto conscientioushevaluateevery
item individually and cumulatively with all other evidence
during deliberations in order to decide whether a certain
fact is proven or nof™ The prirtiple of free evaluation of
evidence is also limited by Article 10 of the BiH Criminal
Procedure Codewhich providesthat the court shall not
base its decision on evidence obtained in violation of
human rights and freedoms prescribed by the Constitution
and international treaties ratified by Bosnia and
Herzegovina, or on evidence obtained in violation of the

r

When taken together, these
provisions create an obligatiol
for the court to conscientiousl
evaluate every item individuall
and cumulatively with all othel
evidence during deliberations

order to decide whether a
certain fact is proven or not.

Code?*?

As stressed by the Court of Bagpellate panelone of the most a N
important statutory obligations of the court in the course of the The court shall not
criminal procedure is that in the interest of fairness, afd base its decision on
particularly in the interest of the accused, the court must take evidence obtained in
sufficient time to carefully review the evidence before making jts violation of human

decision?*? rights and freedoms.

% <

The task of the triapanelis to establish both inculpating and

21 commentary of the BiH CPC7p.
#235e0e, .9¢ NPIstdnst, T 51; Commentary of the BiH CPC7P.
33ee, e.g.Stupar et al. 2ndinst. of 9 Sept. 2009, T 150
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exculmting facts’™ The standard to be applied is whether a reasonable trier of fact would reach

that conclusion beyond reasonable douft.

Theappellate panelill substitute the findings of the trigtanelwith its own findings only if a
reasonable trier ofact could not have established the contested f&itsThe appellate panel

shall revoke the first instance verdictdffactual error has resulted in a miscarriage of justice
which has been defined as a grossly unfair outcome in the court proceedingsasudien an
accused is convicted despite a lack of evidence on an essential element of the criminal

offence?!’

In order to prove that a miscarriage of justice h
occurred, an appellant must demonstrate that th
alleged errors of fact made by the triphnelraise a
reasonable doubt about the guilt of ¢haccused®In
order for the prosecution to prove a miscarriage of
justice, it must demonstrate that, considering th
errors of fact made by the trigdanel any reasonable
R2dzolG 2F GKS I O0dA’SRQa

““seep.g.,¢ NDIstinst. 1 67.

“55ee, e.gipid.

#°3ee, e.gStupar et al. 2ndinst. of 9 Sept. 2009, § 325
7 |bid. at 1 327.

% 1pid. at 1 328

2 pid.
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In order to prove that a miscarriag
of justice has occurred, an appella
must demonstrate that the allegec
errors of fact made by the triabpel
raise a reasonable doubt about th

guilt of the accused.
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12.4.2.5. EVIDENCE FROM THEYIC

ﬁotes for trainers: \

U A veryimportant issue for participants to consider is the law on the admissibility
evidence from the ICTY. This section highlights the main provisions of this lav
summarises some of the leading cases on the admission of ICTY evidence, \
statement am expert reports.

U This section considers both admission of evidence that has been presented befol
L/ ¢, IyR SPARSYOS GKIG KFra oSSy 3IridkKS
relied upon in court.

U The rights of the accused to examine evidence already presented before the I(
considered, and it would be useful for participants to discuss the extent to which

\evidence can be relied upon as a basis for a conviction. /

Admission of evidence anddjudicatedfacts from the ICTY is governed by the Law on the
¢NF YAFSNI 2F /FasSa FTNRY (GKS L/¢, (G2 GKS tNpasS
Collected by the ICTY in Proceedings before the Courts in BiH (EOTC).

According ¢ Article 3 of the LOTC:

Article 3 of LOTC

(1) Evidence collected in accordance with the ICTY Statute and ICTY Rules on Proc
and Evidence (RPE) may be used in proceedings before the courts in BiH.

(2) The courts shall not base a conviction of a person solely or to a decisive extent on
prior statements of witnesses who did not give oral evidence at trial.

Admission of the facts established by the ICTY is set out in Article 4 of the LOTC:

At the request of a party oproprio moty the courts, after hearing the parties,
may decide to accept as proven those facts that are established by legally
binding decisions in any other proceedings by the ICTY or to accept documentary
evidence from proceedingd the ICTY relating to matters at issue in the current
proceedings.

220BiH Official GazettéNo. 61/04, 46/06, 53/06, 76/08\ote that from the available information, this law
is seldom applied at the entity level.

67



MODULEL2 PROCEDURE AR®IDENCE

Admission of evidence provided to the ICTY by witnesses is laid down in Article 5 of the LOTC:

Article 5 of IOTC

(1) Transcripts of testimony of witnesses given before the ICTY and records
depositions of withesses made before the ICTY in accordance with Rule 71 of the |
RoPE, shall be admissible before the courts provided that that testimony or depositiol
relevant to a fact in issue.

(2) The courts may exclude evidence given by a witness with protective measures wt
its probative value is outweighed by its prejudicial value.

6o0 b2UKAY3a Ay GKAA LINRPGAAAZY &aKIMHIihe
attendance of witnesses as referred to in Paragraph 1 of this Article for the purpose
crossexamination. The decision on the recieshall be made by the court.

Article 6 of the LOTC sets out the rules for admission of statements by expert seisnemde
before the ICTY:

Avrticle 6 of LOTC

(1) The statement of an expert witness entered into evidence in any proceedin
before a Trial Chamber of the ICTY shall be admissible as evidence in domestic crir
proceedings, whether or not the person making it attends to give oral evidence
thoseproceedings.

(2) The statement of an expert witness falling under paragraph 1 above, wh
admitted, shall be evidence of any fact or opinion of which the person making it cot
have given as oral evidence.

(3) Pursuant to article 3 of this Law, thecaurt a K t £ | RYAG |y SE
by using the transcript of the testimony he/she gave before a Trial Chamber of the I(
in any other case, providing that he/she had been previously warned about his rig|
and obligations regarding his testimongnd providing the testimony relates to the
existence or norexistence of facts which themselves relate to the case in question.

6nd b20KAY3a Ay (GKA& LINRPOA&AZ2Y &KIFff
attendance of an expert witness as referremlin Paragraph 1 of this Article for the
purpose of crose&xamination or to call an expert witness of his own to challenge th
statement of an expert witness given before the ICTY. The decision on the request ¢
be made by the court.
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With regard to evidence provided to ICTY officials, Article 7 of the LOTC states:

A transcript of the testimonies given during the investigation in terms of Article
273, paragraph 2 of the BIBPC and the relevant provisions of the criminal
procedure codes of the Republika Srpska, the Federation of BiH and fhB | 2
District can be read out. In addition, the relevant investigator of the ICTY may
also be examined with regard to the circumstanceé the conducted
investigative activities and information obtained during those activities. The
examination of the investigator is expressly subject to the Convention of
Privileges and Immunities of the United Nations, which provides that UN staff
are notsubject to legal process unless the UN Secretary General has waived the
immunity provided by the Convention.

Use of documents and forensic evidence collected by the ICTY is provided for in Article 8 of the
LOTC:

Article 8 of LOTC

(1) Original documents, certified copies, certified electronic copies and copi
authenticated as unaltered in comparison to their originals and forensic eviden
collected by the ICTY shall be used in proceedings before the courts and shall be tre
asif they were obtained by competent national authorities.

(2) The authentication and/or certification of electronic copies, in the sense of paragra
1 herein, may be performed jointly for more documents or more pages of a sinc
document, and may be penfmed electronically.

(3) Certification and authentication in the sense of paragraphs 1 and 2 herein shall
performed by the ICTY.
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As held by the Court of BiH:

It is inferred from the cited legal provisions that the LOTCléx apecialiso as
to eliminate the risk of inadmissibility of evidence

collected by the ICTY pursuant to the CPC B@A. A
specialisis a set of special regulations overriding the |t Is inferred from the citec
CPC BiH in both substance (evidence collected by/thel€9al provisions that the
ICTY) and application (rules on adsibility and use).] LOTC is &x specialiso as
Being alex specialisthe LOTC either derogates to eliminate the risk of
takes precedence over the CPC BiH in matters wheréhadmissibility of evidence
the two are not aligned, or evokes the CPC BiH|in collected by the ICTY
matters that are not specifically addressed by the Pursuantto the CPC BiH
LOTC (Article 1 (3) of the LOTE) S

12.4.2.5.1. ADMISSION OF ICTYIE®NCE, WITNESS ARNCPERT STATEMENTS

The IOTC clearly provides that the defendant is entitled ter N
request to crosexamine the witnesses whose statement

® The LOTC clearly provide
the court decided to use in accordance with Articl&.

that the defendant is
entitled to request to cross
f examinethe witnesses
whose statements the cou
r decided to use in
Et accordance with Article 5.

In the event that the withess cannot be cressamined, then
the statement, if admitted, shall be subject to Article 3 (2)
the LOTC, meaning that the courts shall base a conviction
of a person solely or to a decisive extent on the pri
statements of witnesses who did not give oral evidence
trial.#%®

A=

Inthe Stupar et alOF 4S> GKS FLIJStflFyda RAaLMzaSR GKS f ¢7Fd:
admit Miroslav5 SNPQA2 ADG F G SYSy i 3 A doduselitiey didknBt hdavé &n, h ¢t
opportunity to crossexamine the witnes&?* At the time Miroslavs S N2 wa& $uthmoned to

testify, he had been seriously ill and passed aWay.

2 ND1stdnst. p. 365 (p. 365 BCSkfdict upheldon appea).

#235ee, e.gibid.at p. 367 p. 367BCS) (verdict upheld on appeal)
*33ee, e.gibid.at p.367 (p. 367368 BCS) (verdict upheld on appeal)
2" Stuparet al, 2nd inst. of 9 Sept. 2009, 11 2&54.

??|bid. at 1] 265.
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The appellate panel noted that in accordz with
paragraph 2 of Article 273 of the BiH Criming* N
Procedure Codeand if a judge orpanel of judges
so decidesrecords of testimony given during the investigative phase may be read ol
investigative phase may be read or used &S .4 as evidence at the main trial or
evidence at the main trial only if the persons who if the persons who gave the

gave he statements are dead, affected by mentlt statements are dead, affected by
illness, cannot be found or their presence in t mentalillness, cannot be found or the

court is impossible or very difficult due tg presence in the court is impossible

important  reasons™® The  appellate  panel very difficult due to important reason
concluded that on the basis of this provisjdhe . J

0 NR I § LI y St endit the &Qimeny afy G2 |

Miroslav5 S N2 wae laviful and that no procedural violations had occurfédlhe appellate
panel, however, stressed that the probative value of this testimatgng with the other pieces
of evidence, including evidence going to dlelity of that witness, needed to be reviewed by
the appellate panef®®

Records of testimony given during tt

With regard to the admission of the reports of Richard Butler and Dean Manning, as well as
testimony of Dean Manning and Jean Rene Ruez dyrial panel inthe Stupar et alcase, the
appellants sought their exclusion on the basis that the withesses were not expert withesses and
had not produced expert witness findinS.The appellatepanel noted, however, that these

reports were not admittednto evidence by the trial panel on the basis of Article 6 of the LOTC
(statements by expert witnesses made before the ICTY), but on the basis of Article 4 in
conjunction with Article 8 of the LOT&.The appellate panel also noted that the trial panel

ck NI & adladSR GKFd GaGKS NBLR2NIGA& O yiiisthand G KNBS
information and compilation of the list of other evidence. Tivst-hand information and the

lists of other evidence are accepted by the Court under Article 4 of the LOTC. However, the
FNBdzYSyidas Ay (GKS #F2N¥Y 2F 2LAYA2YyI INB y2i0¢0

2 hid. at 1 266.
27 \bid. at ¥ 267.
28 bid. at 7 268,
22 bid.at 1 252-254.
20 1pid. at 1 255.
Z1bid. at 7 257,
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Furthermore, the appellate panel noted that the trial panel made a clear distinbgtmeen the
opinions contained in the proffered reports (that it did not accept) and first-hand
information (that it did accept) contained in a document admitted before the ITh¥ appellate
panelgave the same probative valde this informationasit did to any other piece of evidence
in the proceeding. The same was the case with the

testimonies of Dean Manning and Jean Rene Rije \
th _ Transcripts of testimony of

The appellate panel stressed that in accordance

INGAOES p 2F GKS [he/ dHitWéé%s‘é‘g@é}H’béﬂ%éfhe 21 G6SaidAayvyz
witnesses given before thdCTY and records o and records of depositions of

depositions of witnesses made before the ICTY inwitnesses made before the IC-
accordance with Rule 71 of the ICTY RPE, shal bqn accordance with Rule 71 of
admissible before the courts provided that that . . -1 RPE. shall be admiss
testimony or deposition is relevant to a fact i before the courts provided tha
issué.?* Noting that the appellantslid not prove that that testimony or deposition is
the report of Jean Rene Ruezas not given in relevart to a fact in issue.
accordance with Article 5 of the LOTC, the appell

panel dismissed this ground of appé#l.

12.4.2.5.2. ADMISSION OF PRIORREEMENTS OF THE ACKIU&IVEN TIXTY OTP
INVESTIGATORS

In the Milorad ¢ NJrads®, six prior statements of the accused were admitted into evideadte,
taken by the OTP ICTPY.The accused stated in his appeal titiae trial panel erred when it
admitted those statements into evidence, claimimgter alia that he was not warned that he

was a suspect in an investigatibefore giving the statemenighat he was not familiar with the
incriminatory facts and that eveif he was warnedsuch warnings wer not given in accordance

with Article 6(3)(a) of the ECHR.The accused also claimed that he gave statements under
Rdz2NB&aax (KFd KS ¢l &dhe tiad bde® promisddis Sandy wbuydRyjo td K I
Australia in exchang®r his cooperation with the investigatofd’ The prosecution argued that
GKS FLIWSttFryiQa OflrAYa aK2dzZ R 0S NB2SOGSRz: a
these statements during the trial, that h##id not contest that he had been adequately warned
prior to every interview, that he waived his right prior to giving statements and that the®

no evidence regarding the existence of duré&Ss.

Theappellate panetoncluded that the accused waived hights in timely manner, talked to the
investigators on a voluntary basis and that, therefore, the tgahel did not err when it
admitted his prior statements into evidence in accordance with the L&TC.

%32 1hid. at 11 258-259.

23 bid. at 1 260,

2% Stuparet al., 2nd inst. of 9 Sept. 2009, 11 2&b2.

25 Court of BiH, Milora¢ NJHCasge No.-KR07/386,2nd Instance Verdict, 21 Oct. 2010, { 15.
#%¢ NP2Rddinst., 1 16.

%7 bid.

28 pid.at 7 18.

29pid.at 7 21
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The appellate panelconsidered whether the triallmmber erred when it concluded that the
statements were taken in accordance with Rules 42 and 43 of the ICTY Rules of the Procedure
and Evidencé®

The apgllate panel establishethat the accused was warnegbout, inter alia

his right not to givea statement or to answer questian

whatever hesaidcould be used as evidence during the trial;

his right to legal assistance and presence of defence counsel during the interview;

in case he voluntarily waived his right to defence courtsekcould stop answering the
guestions at any time of interview;

other rights and

during the first interview which wasconducted in the U.S., the accused was given a
GaANI yRIE ¢ NYwayhids reguied byfthe OTYG 2 (1 K S

=A =4 =4 =

= =4

Based on these findings, tlappellate panetoncluded the triapaneldid not err in holding that
the relevant ICTY rules had been satisfiéd.

Theappellate panethen turned to establishing whether the accused had been warned that he
hadthe status of a suspeciThe appellate paneloted that prior to every interview, the accused
was warned that he was suspected for the events in Srebrenica and that during one of the
interviews he was informed by the prosecutor that a decision would be made on whether his
case would beheld in The Hague or would be transferred to Bosnia and HerzegodVfiihe
appellate panelconcluded that the trialpanel did not err in holding that the accused was
warned in accordance with the ICTY requireméfits.

CdZNYyAy3 (G2 GKS | LILISE fdf Anicle &8 oOthe: BiHYCrirdidal PiioEedukey’ @A 2
Code, he had not been informedbout what criminal act he had been charged with, the

appellate panehoted that Article 78 of the BiH Criminal Procedure Code deals with admissibility

of a statement taken by therpsecutor or other authdsed official person from Bosnia and
Herzegoving®* Theappellate paneheld that the accused did not show that Article 78 is to be
applicable to anyone else apart from the prosecutor or another audedrofficial person from

Bosnia and Herzegovina, nor did he explain why an investigator from a foreign jurisdiotitth

be obliged to obey BiH Criminal Procedure Code provisibims wasespeciallytrue in cases

where similar warning had been given and.ndi It N2 aSOdzi 2 NRA hFFAOS NBI
present during the intervie’® In doing sothe appellate panefeferred to the ICTY finding in

thea NJ & Al&asewhere statements of the accusedere taken by Belgrade authoritie3he

a NJ Ehandber keld that although two ICTY O®BHicialswere present during such interviews,

the persons taking the statements had been investigators of the military security bodies /
military investigative judge in Serliaat had not acted undethe directives of theCTY OTH he

240 1hid. at ¥ 30.

%1 1bid. at 11 31-32.
#21bid. at 7 33.

3 bid.

24 1bid. at 11 34-36.
3 pid.at 7 37.
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a NJ Ghandber held, therefore, thathe ICTY Statute ari@PEhad not been applicable to the
interviews of the accused?

The Court of BiHappellate panektoncludedthat the statements in this case had been lawfully
taken in situations in whitArticle 78 had not been applicable and in situations in which the ICTY
OTP investigators acted in accordance with the ICTY rules relating to the questioning of the
suspect$*’ The appellate panefurther concluded that the accused did not present evidence
that his statements had not been given on a voluntary basis and that each of his six statements
had been taken under circumstances that couldcharacterisedas direct and fair, whereby the
investigators had been taking care of the rights of the accéed.

12.4.2.5.3. ADMISSION OF FACEH ABLISHED BY ICON@EMENTS

In the Stupar et al case, the trial panel accepted as proveome facts established in the
proceedings before the ICTY in accordance with Article 4 of the bOfM@t others**®

These findings were cHahged on appealSome appellants claimed that this amounted &o
violation of the rights to defence and to a fair trial, while other appellants claimed this
amounted toan essential violation of the provisions of the BiH Criminal Procedure Code under
Article 297(1)(if>° The appellants also challenged thee of ICTYestablished facts in genetal
explaining that the application of accepted facts violated the presumption of innocence and
shifted the burden of proof from the prosecution to the deferfééThe apellants challenged

the fact that an immediate interlocutory appeaf the decision was not allowed, amounting to
violations of the BiH Criminal Procedure Code and the right to a faiffrabme appellants also
argued that some of the facts weligrelevant and that certain facts wernensuitable because
they werevague in nature and taken out of context.

The appellate panel noted that the trial verdict, and in particular, the separate decision rendered
about the accepted facisclearly indicatedhat the trial panel had only acceptetthose facts
that:

weredistinct, concrete and identifiabje*

were not conclusions, opinions or verbal testimonf&s

were notlegalcharacterizatios;*®

contained essential findings of the IGANchwere not significantly changed’

=A =4 =4 =

2% |pid.at 1 38 and references given therein

%7 pid. at 7 39.

8 Milorad ¢ ND2hdbinst., | 46t seq
9 Stuparet al., 2nd inst. of 9 Sept. 2009, 11 22471.
%0pid. at 1 2609.

1bid.at 1 273

2 \pid. at 1 272.

3 \bid. at 7 274,

%4 \bid. at 1 285.

2% pid.

2% pid.

%7 bid.
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§ did not directly or indirectly confirm the criminal liability of the accu$&d:;

1 were either affirmed or established on appeal or were not contested on apg@hino
further opportunity to appeal was possihfe’ and

1 were ot the subject of a plea agreement or voluntary admission wate derived from
the proceeding in which the accused had legal representation and the opportunity to
defend themselve$®°

The appellate panel concurred with the trial panel finding that theepted facts entirely met

the acceptance criteria and in no way violated the right of the accused to a fair trial and their
presumption oftheir innocence?® In addition to this, the appellate panel stress#tht it was
especially true because in the coureé the proceeding these established facts had been
treated as a piece of evidence that tdefencehad an opportunity to challenge and to question

by counterarguments anthrough defenceevidence®?

As a confirmation of this conclusion, the appellate panel noted that the same trial panel decision
denied a prosecution motion to accept as prowaher facts establishedn ICTY judgments, as

it concluded that some of the proposed facts represented legaiclusions or directly or
indirectly incriminated the accuseé® The appellate panel held thahis indicated that the trial
panel had made a clear and correct distinction between the facts that can be establishétkand
facts which, if acceptedyould jeopardsethe right of the accused to a fair tri&f:

The appellate panel also noted thahe of the defence counsehad filed motions seeking to
accept facts established by the ICTYhimY NEaddh & I 3 2a@d$V@ Acdses, concluding that
these circumstances reflected that the defence waarnrequal position to the prosecution with
respect tothe availability and use of the established

facts®®®

\

Moreover, the appellate panel held that the purpose A decision to accept established fa
of a decision to accept established facts was fto contributes to the judicial economy
contribute to judicial economy, to promote the Promotes the accused's right to a
accused's right to a speedy trial and to establish asPeedy frial and establishes a balar
balance between the right of the accused to a fair Petween the right of the accused to
trial with the need to minimse the number of | fair trial with the need to minimise
appearances of witnesses who must repeat their the number of appearances of
testimony in several casé® The appellate panel]  Witnesses who mustrepeat their
concluded that a decision regarding establishq testimony in several cases. J

8 bid.

29 pid.

20 pid.

%1 bid. at 1 286.

%2 hid,

23 bid. at | 287.

24 bid.

2 bid. at 11 288289.
26 pid. at 1 290.
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facts camedown to a purely procedural action of admitting evidence in the proceedings, under
the condition that the evidencenet the acceptance criteri&’ Due to thefact that this was a
procedural decision, imay be challenged on appeal from the final verdictt ot in an
interlocutory appeaf®®

The appellate panel found that the decision regarding the acceptance of established facts
essentiallyrepresented a decision to admit exhibits into evideAelhe appellate panel found

it was entirely proper to admievidence by procedural decisiofi8. The contents and the
probative value of that evidence, the appellate panel stressed, are weighed following the end of
the main trial when the trial panel has received all of the presented evidence and, pursuant to
Article 15 and Article 281(1) and (2) of the BiH Criminal Procedure Code, the panel is able to
freely evaluate every piece of evidence and its correspondence with the rest of the evidénce.
The appellate panel also noted that if theLJLIS f f | v (regdRdingti ZAdmisdikdity of an
immediate appeal of a decision on established facts in the proceedings was accepted, that same
principle would have to be applied to the admission of every other piece of evidence, which
would mean that proceedings would be delayetil each such decision becomes fifal.

With regard to one appeandicatingthat some of the facts were irrelevant to the case and the
others were indistinct and useless, the appellate panel noted that the mentioned facts were not

used in the trial vatict for the ruling?”

Based on the foregoing, the appellate panel concluded that the admission of the above
established facts did not result in a violation of the provisions of the BiH Criminal Procedure
Code or in a violation of the right of the accused fair trial*’

Inthea 2 Y 6 & If ¥ Rds& the trial panel accepted as proven the following facts from the ICTY
judgements inthe D | farAdd Ernojelaccases:

f aF NY¥SR O2y ¥t A0G O0NR1S 2 dzécognisedBHins alsdiSeigh dzZNP LIS | v
aGFaGS 2y €° L LINAE wmdbdHE

f aF N¥Y¥SR O2y Tt A00G Ay { I NI 2S5 GaattacihNddtheRcadetryi 6 A G K 7T,
2T GKS aAyAaldNPE @d LYGSNA2NI Ay =N Ol ¢

27 pid.

2% pid. at 1284

% pid. at  291.

|bid. at 1 292.

" pid.

2 pid. at 1 293.

" |pid. at 1 296.

™ |bid. at 1 298.

“®Courtof BiHa 2 Y 6 M 2R A 6 = /KRZS58, l2ril dnstance Verdict, 1 Sept. 2009,37, 46,
referring to 1stinstanceVerdict and Stanislav GaliCase No. 98-29-T, Trial Judgement5 Dec. 2003,
199.

% |bid. at 138, referring toCourt of BiHa 2 Y & MIf y2 RGase NoX-KRZ205/58, 1stInstance Verdicand
DI {TA fiL99.
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T a2y y PLINRE mMddpH FYR FN¥Y¥SR O2yFt A0linoSisSS
C 2 &t

The appellate pangbrimarily noted that these accepted facts should not have been accepted,

since it concerned a legal characterizatioime existence of an armed conflict was essential

element of the criminabffencecharged®’® However sine the parties themselvegroposed the

acceptance of thdacts andRA R y 20 02y GSaid GKS GNXLibtheldr y St Qa
appeal the appellate panel did not review this ertdr

> |bid. at 146, referring toa |y RIstdnst, and Milorad KrnojelacCase No. ¥97-25-T, Trial Judgement
15 March 2002, %67, 570

% |bid. at 11 40, 47

" |bid. at 140.
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12.5.CROATIA

Notes for trainers:

U This section focuses on Croatidaw and procedure as well as the availak
jurisprudence. It will be ugel for participants to compare the rules an
jurisprudence of Croatian courts with that of the ICTY.

i The Module will have to be adaptedaccording tonew criminal procedure
legislatian.

U This section is structured in a similar way to the section on internatic
procedure and evidentiary issselt is divided into two parts:

0 Procedural issuesnd
o Evidentiary issues

U tF NGAOALI yia O2dAZ R 6S | al SR & 2ollektibriof
evidence under the current Croatian Criminal Procedure Act, and what challen
raises.

U Participants should be encouraged to discuss the strengths and weaknesses
procedural and evidentiary approaches that have been adopted byGloatian
courts for the prosecution of war crimes. In particular, the following topics coulc
addressed:

o0 What measures should be adopted by prosecutors and the courts to en
that fair trial rights are respected in the prosecution of war crimes?

0 An evaluation of the use of plea agreements and plea bargaining, an
particular, whether the procedures ensure that the conduct as chargec
adequately reflected in the final findings of the court.

0 An assessment of the discretion that the courtsGroata useto rely upon
evidence that was admitted liere the ICTY. What factors should be tak
into account in the exercise of this discretion? Shaidlence be admitted
that indicates the acts and conduct of the accused, and if so, in w
circumstances shuld it be admitted?

0 How can experts best be relied upon in the prosecution of war crirr
Discuss the extent to which expert opinion can assist in the determinatio
guestions of fact such as political and military command structures.
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12.5.1. PROCEDURAL ISSUE

12.5.1.1. INTRODUCTION

In Croatia, the relevant sourcesddmesticlaw relating to punishment of war crimes atee:

T

=A =4 =4 =

Basic Criminal Code of Republic Croatia (identical with the Criminal Code of the Socialist
Federal Republic of Yugoslavia taken dwethe Croatian legal system as a Croatian law
with certain modifications and amendmenfS}

Criminal Code, which came into force on 1 January 1888 its amendment&*

Constitutional Act on Goperation of the Republic of Croatia with the International
CriminalTribunal®®?

Act on Application of the Statute of the International Crimi@alurtand Prosecution of
Criminal Offences against International Laws of War and International Humanitarian Law
(6Application Aat);?*

The 1997 and 200&€riminal ProcedureActs (6CPA);2%*

Law on Protection of Witnessé®:

Law on International Legal Assistance in Criminal Mafféemd

Law on International Restrictive Measurés.

Criminal procedure in Croatia is governed by the provisions of the Criminal Procedure Act(s). The
CriminalProcedure Act(s) areased orthe principles and rules of the civdw systemCertain of
the main rules ofhe system discussed hereundémcludingthe:

= =4 =4 4 -4 4 -4 -8 4 -

Presumption of innocenge

In dubio pro rep

The right to remain silent

Ne bis in idem

More lenientlaw and principle of legality

Right to detailed and prompt information of the accusation
Right to be heard and right to deferce

Right to silence and privilege against gedrimination

Right to adequate time and facilities

Right to a defence counsahd related rights

hFFTAOALE DFET SGGS 2TMNo/3NEBI Al abl NPRYS b20AySa

BhTFFAOALE DIFT SGGS 2 No/INBT (87498, 5o¢oa N29RRFBIIVB,IA Y S &
190/03, 105/04, 84/05, 71/06 and 110/07, 152/08)

RFFAOALE DET SGGS 2 MNo.BMPIGAhdughdhe EdiditRtiyral Abt Bs@lfidgeS ¢
not contain substantial provisions on war crimes, it requlatesperation between Croatiand the ICTY.

PBhIFAOALE DETSGGS 2 ™No/IREW3, 85K, abl NERYS b2gAySa

PHhEFFAOALE DET SGGS 2 ™No/INR7 27/98, 58/9% 11RIIO Fo§/E2, h4B/0P) 62/83%

178/04, 152/08 and 76/09.

PRhTFFAOALE DIFETSGGS 2TNo/168D3. GAF abl NBRYS b2dAySa
RyS b2¢ S

BRFTFAOALIET DIT SGGS 2 No/iTe®4. GA Ll abl NP
287 .
Ibid.
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1 Right to a trial without delay
1 Right to a public trialand
1 Right to examine witnesses and right to confrontation

12.5.1.2. FAIR TRIAL RIGHTS
The main fair trial rights under the Croatian Criminal Code are discussed hereunder.
12.5.1.2.1. PRESUMPTION GNNNOCENCE

4 "™\ The presumption of innocence is to be respected during
The presumption of innocence | the entire course of the criminal proceedings including all
to be respected during the entir| the phases preceding the trial. A person is innocent and

course of the criminal no person may hold this person culpable until his
nroceedings including all the | culpability is establlsed by a final judgemerft® This
phases preceding the trial. principle is supported by two further principleist dubio
\ 4 prorecandd 1 KS NRAIKG G2 NBYFAY aatsSyid

12.5.1.2.1.1. IN DUBIO PRO REO

Pursuant to Article 3 of the CPanydoubt regarding the existence of the facts which constitute
the elements of the definition of the criminal offence, or which are conditions for the
implementation of a ceain provision of the criminal law, shall be decided in favour of the

defendant®®®

12.5.1.21.2.6¢1 9 wLDI ¢ {¢Lh 9vbXa£! L b

The defendant is not obliged to present his defence or any other statement or answer any
guestion. It is forbidden and punishable to extort anfassion or any other statement from the
defendant or any other person participating in the proceedifigs.

12.5.1.2.2. NE BIS IN IDEM

The principle is enshrined both in the Croatian Constitution and CPA. The CPA stipulates that no
one shall be tried again for an offemfor which he has already been convicted by a fioatkt's
decision and that criminal proceedings against a person who was acquitted by a final court's
decision may not be reopenéed:

The CPA further extends the application of the principfenon bis inidem to all criminal
proceedings that have been completed with a final court decision or final verdict, providing that
the criminal proceedings could be reopened only under the conditions set forth in th&3aw.

CPA1998Art. 31 h FFAOALE DFET SGGS 2 No/INBEGALF abl N
pid. atArt. 32T hFFAOALE DIFT SGGS ROF1I/NBLE GALF abl

N
OpidatAt.tn 6o0T hFFAOALFLE DIFT SGGN. 12007./ NBF GAl obl NR
N

Pipid. atArt. 11 (D)@Qh FFAOALf DI T SGGS 2 No/ANBEGAI abl

292CPA 2008Arts. 497¢508 h TFAOA L f DFET SGGS 2 TNo/15EB8 76/A9: o b |
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The importance of this rule in war crimeases is highlightedh situations whereCroatiancourts
appliedan amnesty to acts that could be qualified as crimes against international law. The court
decisions on amnesty became final and the Croatian judiciary still does notcdoasestent
jurisprudene as towhether such cases could be reopened and tried again.

In the WI v | ¢hs& khé court convicted the defendant to six years of imprisonment for war

crimes against civilians. He had already been convicted by the Military Court in Ban[8it)ka

to two years and two months imprisonment for robbery and had already served the sentence.
¢KS {dzLINBYS /2dz2NJi RAaAYA&AASR GKS RSTSnoRbisyid Qa |
idemrule. The court noted that the application of Croatian criminaldiegion has a priority if a

criminal offence was committed in the territory of the Republic of Croatia and that regardless of

the conviction rendered abroad, the defendant could be tried again in Croatia provided that the

Chief State Attorney gives his appal for prosecutiorf:° The defendant was given credit for the

sentence he had already served based on the earlier convittion.

Judicial bodies in Croatia hawsobeen trying to deal with the problem of double convictions
arising from earliem absenta convictions rendered in Croatia and new convictions for the same
crimes rendered before Serbian courts with the presence of the defendants. To that effect, in
two war crimes cases, the Croatian courts set agidabsentiaconvictions of two defendants
after they had been tried and convicted in Serbia. InthalD 2 &Sedskaithe example given in
the section for Serbia), the state attorney requested the renewal of the trial based on the final
conviction in Serbia, taking the verdict rendered by theb&er court as a new faeh evidence.

The court granted the renewal. In the following retrilie court invalidated then absentia
verdict and rejected the charges after the state attorney stopped further prosecétidn.the

t lid@ase, the court decidkto grant the renewal and to invalidatbe in absentiaconviction
applyingthe principle ofnon bis in ideni® aftert | Gaddeen convicted in Serbia for the same
crime.

Pursuant to Article 20 of the Application Attan indicted person whose guilt has been decided
by thelnternational Criminal Coudannot be tried for the same crime in the Republic of Croatia,
nor can a previous national adjudication in the same matter be enforced. It further stipulates
that at the request of the Public Attorney or the person indicted who has been tried by the
International Criminal Court, the adjudication of a court in the Republic of Croatia concerning
the same crime shall be altered throutite appropriate implementation of the pngsions of the
Criminal Procedure Act related to the alteration of adjudication with the rules on the renewal of
proceedings.

2% supreme Courdf Republic of Croatia, Croatia v. Nedjeljkd Y 1, BKZ B63/165, 20 October 2010, p.

4. (As provided by the Article 15 (1) of the Criminal Cbd€, ¥ A OA I £ DI T SGGS 2 ™No/ NRBF (Al
110/97, 27/98, 50/00, 129/00, 51/01, 111/03, 190/03, 105, 84/05, 71/06, 110/07, 152/08

**|bid. at Art. 17.

2 2dzyie [ 2dzNI . 2 S CaRENOKER/20112A N2 ApriNID PIBthetdndeYerdict final

¢ no appeal filed.

2% County Court Karlovac, Zdravkol (OGase No6 K2/01-85; Kv29/10, 03 May 2010, 4t Instance

Verdict final¢ no appeal filed.

#"The Application Acrt.20T hFFAOALf DIFT SGGS REI7TB/BBIF GAL oabl NERYS
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12.5.1.2.3. PRINCIPLE OF LEGXLAND PRINCIPLE OARNNDATORY APPLICATION
OF A MORE LENIEN™WLA

No one shall be punished for an act which, dvef its ™
perpetration, was not defined by law or international la

as a punishable offence, nor may he be sentenced t@ a
punishment which was not defined by law. If after t
perpetration of an act a less severe punishment fis |, . internationalaw as a
determined by law, such punistent shall be imposed. punishable offence, nor may hi
This principle is also enshrined in the Croatian Crimihal . <ontenced o a punishment
Code: no one shall be punished, and no criminal sanction ...\, \vas not defined by law.
shall be applied, for conduct which did not constitute J
criminal offence under a statute or international law at

the time it was committed and for which the type and range of punishment by which the
perpetrator can be punished has not been prescribed by stdtlite.

No one shall be punished for a
act which, before its
perpetration, was not defined b

12.5.1.2.4. RIGHTS OF A SUSPEND ACCUSED

This section describes various rights of suspects and accused before Croatian courts.

12.5.1.2.4.1. DETAILED AND PROMNFORMATIORFTHE ACCUSATION

f ) Pursuant to Article 4 of the CPA, at his first interrogation,
At his first interrogation, the the defendant shall be informed of the charge against him
defendant shall be informed of| and of the grounds for the chard& A person arrested
the charge against him and of| under suspicion of having committed an offence shall be
the grounds for the charge. promptly infaomed of the reasons for his arrest, that he is
- # under no obligation to testify, that he is entitled to the
legal assistance of a defence counsel of his own choice and that the competent authority shall,
upon his request, inform his family or other persorsimated by the defendant that he is under
arrest®

12.5.1.2.4.2. RIGHT TO BE HEARIDANGHT TO DEFENCE

The defendant shall be given th@pportunity of being heard on all incriminating facts and
evidence and to present all facts and evidence favourable to*ftim.

298 Croatian Criminal Cod&rts. 2 and 3Narodne Novine, Official Gazetdo. 110/97.

29CPA1998Art. 4();h FFAOALE DET SGGS 2 MNo/INBEGAL abl NERYS b2
Ohid, At.Gh FTFTAOALIE DIT SGGS 2 MNo/AINBE.GAI abl NERYS b20Ay
lipid, At. 4D T hFTFAOAIE DIT SGGS NBTI0OMNREF GAI abl NERYS b2
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12.5.1.2.4.3. RIGHT TO SILENCE ANVILEGE AGAINSTRHNCRIMINATION

The defendant need not testify or answer any questions.flirlsidden and punishable to extort
a confession or any other statement from the defendant or any other person participating in the
proceedings?

12.5.1.2.4.4. RIGHT TO ADEQUATEHIAND FACILITIES

The defendant must be accorded adequate time and opportunity to prepiaelefence® A
summons shall be served on the accused in such a manner that between it being served and the
day of the trial there is sufficient time to prepare a deferfaeminimum of 8 daysf*

12.5.1.2.4.5. RIGHT TO A DEFENCRJNSEL AND RELATEBH'S

The defendantshall have the right to defend himself in person or be assisted by a defence
counsel of his own choice. Subject to the provisions of the CPA, if the defendant does not retain
defence counsein order to provide for his defence, defence counsel shall beoiayped to the
defendant. The court or other authorities participating in criminal proceedimgst inform
defendant of his right to legal assistance and to unimpeded communicationhigttlefence
counselat the first interrogatior®®

12.5.1.2.4.6. RIGHT TO A TRIAL WOUT DELAY

The defendant shall have the right to be brought before a court in the shortest period of time
and to be acquitted or convicted in accordance with law. The time of detention shall be reduced
to the shortest possible tim&® The court shall be bouhto carry out proceedings without delay
and prevent any abuse of the rights of the procedural participditShe CPA further provides
for the duty of the courts to proceed with urgency in cases in which a person has been

detained®

12.5.1.2.4.7. RIGHT TO A PUBLIGAIR

Trials must be public and adult persons may be present in the courtroom during th&%fiae
court may decide at any timgroprio motuor on the motion of the parties to close either a part
or the whole trial to the public if it is necessary on thedwling grounds:

9 The protection othe security and defence dhe Republic Croatia;

%92 hid., Art. 4(3; Official Gazette of CrégA I o b I NP Ro/ BLO/®2 GA Y S &

B bid, Art. 5@)h FFAOALE DITSGGS 2 No/INBWELGAL abl NERYS b2@AySc
% bid., Art.286(3)h FFAOAL f DFT SGGS 2 MNo/AINBEGAI abl NRERYS b2@AyS
Chid, Art.5,h FFAOALE DIFT SGGS 2 MNoAMNBE GAl abl NRERYS b20AySa
Cpid,! NIT® Mnomos hFFAOAILE DI NoS1l@98. 2F / NRFGAF abl NRBRY:
Mpid,! NII® MnoHOS hFFAOAILE DI NoS1i@93. 2F / NRFGAI abl NBRY:
Bpid,! NI® mam 6n0% hFFAOALE DNol1SOPGS 2F / NBI GAF abl NERI
%9CPA 1998, Arts. 291 (LandR)F FAOA L £ DI T SGGS 2 TNo/ 1INEOF, 2708, 580% | NBR Ry S

112/99, 58/02, 143/02, 115/06
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9 The protection of a secret that may be prejudiced with a public trial,

The maintenance of public order and peace;

1 The protection otthe personal and family life of thdefendant, injured party oother
participant in the trial; and

1 The protection othe interests of minors>'°

=

The extusion of the public does nqtertain to the parties, injured party, their lawyes the
defence attorney. The court panel may decide to allow the presence of individual civil servants,
scientific and public figures andponthe request of the defendant, the presence of his spouse,
commonlaw spouse or other close relatives. The prestdefnthe court panel would notify the
persons present in the closed sessions of their duty to protect the confidentiality of the
information they have learned at the closed session and that its disclosure constitutes a criminal
offence!*

The court may clasthe session to the public only subject to the conditions prescribed in the
CPA™”

12.5.1.2.4.8. RIGHT TO EXAMINE WESSES AND RIGHTCGNFRONTATION

The defendant shall be given an opportunity to be heard on all incriminating facts and evidence
and to present all fast and evidence favourable to hitff. The defendant may be confronted

with a witness or calefendant if their statements relating to important facts diverge. The
confronted persons shall be examined on each circumstance in which their statements diverge
and teir answers shall be entered into the minufé$The parties, the president and the
members of court panel could directly ask questions during the testimony of a witness or an
expert withessUnlessagreed otherwise, the party who proposed the witness xpert withess

asks the question first and then the opposite party proceeds.prasident and the members of

the court panel ask the questions after the partiés.

19 bid. at Art. 293,

¥ |bid. at Art. 294 (1, 2 and 3)
*bidat! NI® oTnopos
Bpid atAt.tn 6 HOEZ hTTA
34 |bid. at Art. 227 (1 and 2).

%1% |bid. at Art. 326 (1).

FTTAOALFf DAND.ZIDBS 2F / NRFGAI abl

h
OALt DIFT SG0ND. 12007./ NBF GAF oabl NRRYS
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12.5.1.2.5. REGIT TEMPUS ACTRNILE

Criminal proceedings in Croatia shall be conducted under N\
the provisions of the law in force at the time at the tim o _ _
proceedings commence. It does not matter if the crime SCrlmlnaI proceedings in Croal
committed before theCPA entered into forgebut that the sha_ll.be conducted gnder the
assumptions for undertakg and the validity of some of th provsmns_ ofthe law fn foree ¢
procedural steps are defined by thaw in force at thetime the tlme atthe time

2F (KS ONXYSWhen nde Negishtion dni proceedings commence.
into force there is always the question of its application t s
proceedings which are pending. As a geheule the old regulations apply up to the end of
certain stages of pending criminal proceedings, while the new regulations apply afterwards as
well as to all new criminal proceedings.

12.5.1.2.6. THE ACCUSATORIALNERPLE

The accusatorigbrinciple refers to the initiation of criminal » N
proceedings. Both the Croatian Constitution and the &P/
provide that criminal proceedingsam only be instituted and
conducted upon the request of thauthorised prosecutor upon therequest of the
(which generally may be the State Attorney, the injured authorised prosecutor.
person as prosautor or a private prosecutor). \ 2

Criminal proceedings may or
be instituted and conducted

12.5.1.3. THE STAGES OF THE@GEREDINGS
This sectiorexaminesach of the stages of theriminal proceedings.

War crimes proceedings have particular jurisdictional requirements before the colmts.
October 2003 Croatia pass#a law that provided for the creation of a War Crimes Council in
each existingounty court®” Apart from the courts authorised generally according to the CPA,
there are four County Courts (Osijek, Rijeka, Split and Zagreb) that have jurisdictiowar
crimes case3® The 2011 Amendments to Application Act provided for the exclusive jurisdiction
of those four courts in all future war crirmeases™® The judgements of these courts can be

appealed to the Supreme Court.

To start the proceedings within enof these courts, unless they are authorised generally, the
President of the Supreme Court must approve the request of the state attorney general. The

MOCPA 1998, A2 ()h FFAOALE DIFT SGGS 2 NoAMNRBAL GAF abl NERYS b2JA
7 Act on the Application of the Statute of the International Criminal Court and on the Prosecution of

Criminal Acts against the International Law on War and HumanitarianQféisial Gazette of Croatia

ab I NB Ry SNob1Z5M8,W&/04, 2003yt. 13 (2)

8 Nonetheless, despite the establishment of four researehtres for war crimes (Osijek, Rijekgplit and

Zagreb), investigatisand court proceedings are taking place at the county courts pursuant to the place

where the crime committed. The largestimber of trials is therefore held before the county court in

Vukovar, Osgk, Zadar, Sibenik, Sisakd Karlovac.

319 Amendments to the Act on the Implementation of the ICC Statut&, F A OA I f DI T SGdG8 2F / N
b 2 @ ANG6.S8/2011.
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LINSAARSY (G YIre 3aINIXyd GKS NBljdzSad AF AG Aa | LILINE LY
wascotWAGGSR | yR GKS SEA3I®YOASE 2F (KS LINRPOSSRAy3a
In June 2005, the Supreme Court President granted the first such request for*a' tadee

transferred from Vukovar to Zagreb, and later theNd y A Y A ddde Wvéslalgol tr@nsferred to

Zagreb to avoid podde bias from the Osijek court. The number of transferred cases significantly

increased in 2010 and the beginning of 2011, with more than a dozen cases being transferred

during that period.In spite of the new legislation grantirexclusive jurisdiction tdour county

courtsover future war crime cases, the procedure for transfer could still be applied on a case by

case basis to a significant number of the war crime cases in which the criminal proceedings have

already been initiated.

12.5.1.3.1. PRENVESTIGATIVE PROGRE

Preinvestigative proceedings are activitiestbé organs of criminal prosecution, primarily the
police and state prosecutor, who aim to detect criminal acts and perpetraidrs.proceedings
beginwith criminal chargesr information given toa comgetent public prosecutor withregard
to the committed crime.

12.5.1.3.2. INVESTIGATION

Criminal proceedingsare commencedwith an investigation which aims to gather all the
necessary evidence that camform the public prosecutoR & R S Ouhathefty brirdy¥harges
or not. The investigation is not a public stage of the criminal proceedingi andot possible to
monitor it. One of the aims of the investigation is to gather evidence if there is a dangeit that
cannot be preserved untihe end of the trial.

Forcases transferred to the Croatian judiciary under Ruleiddf the ICTYonly certainnational
investigative actionare permittedonce ICTY has issuediadictment

12.5.1.3.3. INDICTMENT AND THENCTROL OF THE INDMENT

After the investigtion has been completedhe state attorneymakesa decision on whether to
drop charges or file an indictment. If an indictméats beerfiled, the defendant has the right to
file an objection. The extraordinary chamber of t@munty courtdecides on wheter to confirm
the indictment or not. If the indictment is confirmethe criminal proceedings will enter inthe
trial stage.

As noted above, inontrast to purely domestic proceedingsaseghat aretransferredfrom the

ICTY to Croatieanbe based oran indictment without an investigatiofrurthermore, where the

ICTY OTP has issued an indictment, the parties to the case are not allowed to file a complaint
against suclanindictment.

¥9The ApplicatiorAct, Art. 122h FFAOAL £ DI T SGGS 2 MNo/IReW3. Al abl NERYS b2¢
¥lekS OFasS F3ALAYAld {f202RIYy 51 OAR20A3Y ZeddBCEB OISR 2F 4|
MissiontoCroatim & . F O1 ANRBdzy R wSLIE2 NI 2y 52YSadilEY 2 NJ / NAYSa t
t NEOSSRAYy3Ia YR aAdaiAyd tSNAEA2YEAEY ! dADP MHI HanpI LId n
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12.5.1.3.4. THE MAIN TRIAL PREOENGS

This phase of the trial is distinetith regards to general rules of the CRAncerningthe
composition of theCounty CourfTrial Chambers. Theial chambers in war crimes triat®nsist
of three professional judges with experience in complex criminal ¢casespposed to the usual
mixed compodgion of two professional andhree lay judges.

12.5.1.4. ACCESS TO DOCUMEMNIBOSSESSION OFTETBODIES AND MILRYA
ARCHIVES

Access to documents the possession of state bodies and military archives is regulbyatie
Ordinance on theProtection and use ofrchives andRecords of the Ministry oDefenceand
Armed Forces of the Republic of Croatidtie Ordinancé).’?? The Ordinance regulates the
collection, storage, method and storage conditions, processing, selection and extraction,
protection and use of arches and records that was created, received or used in the operations
of the Ministry of Defence, the Croatian Armed Forces and their predecessor, as well as the
surrender of the relevant archive materf&f.

12.5.1.5. GUILTY PLEASID PLEA BARGAINING

After the indictnent, a private charge or motion to indict is read or its contents are orally
presented,and the president of the panel shadistablish whether the accusathderstands the
charge®* If the president of the panel is convinced that the accused has not unaetstoe
charge, he shall once again present its contesatghat the accused understandfs Thereatfter,

the accused shall be asked to enter his plea on each count of the cliatghe accused pleads
guilty to all counts of the charge, the president of {henel shall instruct him that he may give
statements on all the circumstances tending to incriminate him and present all facts favourable
to him3¥ Thereafter, the accused may be interrogatétiThe statement of the accused does
not exempt the court from itobligation to examine further evidence. If the confession of the
accused is complete and in accordance with the evidence already gathered, the court shall
examine only those pieces of evidence which are related to the decision on the sefitélice.
the acased pleads not guilty to all @omecounts of the charge, he shall be interrogated at the

end of the presentation of evidence, unless otherwise requested by the acéifsed.

Plea agreements are only possilide crimes which carry a maximum penalty of uptém years
of imprisonment. In war crimes cases, the maximum sentence possible is 20 years, and
sentences generally vary between five (the minimum allowed) and 20 years of imprisonment.

LRhTFAOALE DIFET SGGS 2TNo/18idsl GAF abl NRERYS b2dAySa
33 OrdinanceArt. 1
2 CPA1998Art. 320)h FFAOALE DIT SGGS 2 No/INBELGAL abl NBRYS b2d;
325 14
Ibid.

%% |bid,, Art.320(3),0ffA OA L £ DI T SGGS 2F /NORIMAL abl NERYS b20AySa
%7 |bid., Art.320@)h FFAOALE DFETSGGS 2 No/AINBF.GAI abl NERYS b2JAY¢
328 |}

Ibid.
P bid.,, Art.3206)h FFAOALE DFETSGGS 2 No/AINBF.GAI abl NERYS b2JAY¢

330 hid.
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Consequently, plea agreements agenerallynot possible in war crimesases. In cases where
plea agreements are possible, if the investigative judge does not agree with the agreement, it is
then sent to an extrdrial panel for a final determination.

| 26 SASNE dzy RSNJ 0 KS / KILIISNJ a/ NRYSaftheGKZRyW &G | dzY|
(the criminal codeapplicable for crimes committedrising out of the conflicts in the former
Yugoslavig)there are crimes related to war and punishable with a maximum sentence of up to

ten years of imprisonment. In theory, plea agreementsuld be possible in crimes with the

below qualifications:

1 Instigation for the commission of genocide and war crimpanishable withone to ten
years of imprisonmentirfter alia - genocide, war crimes against civilians, war crimes
againstthe woundedand sick, war crimes against PO\(Asticle 123(4)).

1 Unlawful appropriation of property from killed and wounded in the battlefield
punishable with imprisonment froraneto ten years(Article 125(1)2)).

9 Violation of the status of a mediaterpunishablewith imprisonment ofsix months to
five years(Article 127)

1 Cruel treatment of the wounded, sick and POWasunishable withsix months to five
years(Article 128)

1 Unjustified delay in the repatriation of POWsunishable with imprisonment o$ix
monthsto five years(Article 129)

12.5.1.6. TRIALS IN ABSENTIA

a "™\ The accused may be tried in his absence only
if he has fled or is otherwise natvailableto
the Croatian authorities provided that
particularly important reasons exist to try him
although he is absent®! The high number of
trials in absentiais to some &tent the result
of the fact that a large number of accused
\ ~ have been out of reach of Croatian
judiciary®? Trials in absentia leads to
obligatory retrial in cases where the defendant was later made available to the Croatian judiciary
and asked for a retrla

The accused may be tried in his absence
if he has fled or is otherwise not available
the Croatian authorities, provided that
particularly important reasons exist to try
him although he is absent.

%L CPA 1998art. 305(5), Official Gazette of £ G A | o b I NRdR 1§97 56 &id,, GBaih

Hadzi¢c Case NaK-57/95; Rebraceet al., Case No.-81/93 and K#2/96; Kozlina, Case No-5K/96; Lora

(partly in absentia), Case Nogko k nn T aA | f dzOEB¥O8. 2 /| 4SS b2od YO

%2 Amnesty International is concerned that the in absemtiald N} A4S GKS AaadzsS 2F GKS RS
a fair trial. According to the OSCE Office in Zagreb there are approximé@bases in which the accused

were convicted in absenti@eeOrganization for Security and ©peration in Europe, Office in Zagreb,

Background Report: War Crimes Proceedings 2807uly2008 p. 3.
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12.5.2. EVIDENTIARY ISSUES

motes for trainers: \

U In this section, the ways in which evidence is admitted in the courts in Croal

discussed. In particular, the admission of evidence gathered by the ICTY is included

U Participants should be encouraged to consider how effective the rales on
admissibility for the conduct of war crimes cases.

U The case study can also be used to encourage participants to discuss what evidenc

the case summary shtibe admitted bythe court and, if there are any problems th:

\ could arise, should the prosecutor seek to rely on such evidence. /

12.5.2.1. FREE EVALUATION ODENCE

2 ~ The right of a court and other authorities
participating in the criminal proceedings to assess the
existence or no-existence of facts shall not be
subjected to or restricted by formal rules of
evidence®*®

The right of a court and other
authorities participating in the
criminal proceedings to assess thi
existence or noexistence of facts

shall not be subjected toroestricted | aAceording to  Article 28, paragrapt8 of the

. by formal rules of evidence. ) Application Actthe evidence gathered by the organs
of the International Criminal Court can be used in

criminal proceedings in the Republic of Croatia under conditions that the evidedeeivedin

the manner envisaged by the Statute and Rules of Procedure and Evidetiee International

Criminal Court and can be used before t&€ The existence or nonexistence of facts which are

proved by that evidence is evaluated by the Croatian courts according to Article 8 of the CPA.

In the Marino Selacase, the Supreme Codirtterpreted Article 28 paragraph 4 in such way that
evidence collected by the ICTY could be used in Croatian Courts only in the cases transferred
underICTYRule 11bis*** Consequentlyin that casethe Supreme Court ruled that the evidence
collected by he ICTY and used by the County Court in Pozega was illegal evidence and quashed
the verdict.

The 2011 Amendments of the Application Act aimed to overcome the problem created with the

{ dzZLINBYS / 2dz2NI Q& AYGSNILINBGF (A 2y oPthe AndédmertsNI A Of S
changed Article 28naking clear that the evidence collected by the ICTY could be used in all war
crimes cases. The application of the new rules for use of evidence collected by the ICTY in
domestic war crimes proceedings remains to bers

33 CPA 1998Art. 8(2).
%34 Marino Selp Case NoKz 585/09, &d Instance Verdict, 23 March 2010, p. 4.
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12.5.2.2. THE FORNDF THE INDICTMENT
An indictment must contain:

1 thS§ RSTSYyRI yi Qa&hethdSheds Bogtention, Ridifisb, ®r how long;

9 the description of the criminal offence and its legal characteristics, time and location of
the perpetration of the crime, the object of the crime and the instruments used for its
perpetration and other circumstances necessary to define the criminal offence in exact
manner;

1 the legal qualification of the crime araicitation of the provisions of th€riminal Code
GKFG FOO0O2NRAY3 (2 GKS LINRPaSOdzizNRa 2LIAYA2Y

1 the name of the court competent to try the case;

1 a list of evidence to be tendered during the trial, hames of witnesses and expert
witnesses, documents to be read and items ® Used for establishing relevant facts;
and

1 anexplanation of the status of the case after the investigation, pieces of evidence that

~

al

LINE S RSOAaA@S Tl OGaz GKS RSTSyRIyidiQa RSTSyO

that defence®®

The detention of he defendant may be requested in the indictment if he is not detained, or the
release itheis detained®®

One indictment may encompass more criminal offences or more defendants gnlg if
accordance with the Article 29 of the Criminal Proceduket, one trial can be conducted and
one verdict rendered in that case’

In order to avoid any legal problems in processing the cases taken over from thetH€TY
Croatian judiciaryneeded toconvert the ICTY indictments into indictments which, in content and
form, are in compliance with indictments provided for by the Croatian @®aordingly, in the
only case transferrednder Rule 1histried in the Republic of Croatithe Croatian prosecutor
compiledthe indictment in accordance with Croatian law, but on thesis of facts contained in
the ICTY indictmerit® However, as a ground fdhe indictmentthe prosecutorcould, by rule,
only present evidence collected by theTY Office of the Prosecuttirshould be noted that the
transfer of cases based on Rulebislhave finished, and the 2011 Amendments to Application
Law do not contain provisions on transfer under Rulkid1

Proceedings before the Croatian courts must be governed by domestic law. Article 28 of the Act
on the Implementation of the ICC Statudésoprovides that in the proceduregansferred from
the ICTYCroatian courts shall apptiomesticsubstantive and procedural law.

%5 CPA 1998Article 268 ()h FFAOALE DI T SGGS 2 F Nd. MP/O7(1 27198, 58199, NR Ry S
112/99, 58/02, 143/02, 115/06.

% |bid. at Art. 268 (2).

%7 |bid. at Art. 268 (3).

33 seeAdemi and Norac

90

b2



INTERNATIONAIRIMINALLAW & PRACTICERAININGMIATERIALS ICLS

Article 28paragraph 4of the ApplicationAct stipulates that the Croatian court can use all the
evidence that is consistenwith the Regulations of Procedure and Evidence of the ICTY and
brought in by the prosecution.

Article 5 of 2011 Amendments to the Application Act changed the Article 28, but without
affecting the substance of the above statements.

12.5.2.3. ADMISSION OETY EVIDENE

The Application A&t prescribes that all evidence derived by the ICTY and its Prosecution Office
according to the Rules of Procedure and Evidence can be used before a Croatiarleeurt.
Supreme Court in Croatia interpreted that the rule could be appbiely in the cases transferred
from the ICTY undeiCTY RPRule 1bis (see abovethe Marino Selocase). The 2011
Amendments to the Law on the Implementation of the ICC Statute aimed to expand the use of
evidence to all war crime cases.

12.5.2.4. PROHIBITION @ERTAIN EVIDENCE

According to Croatian laygome sources of information cannot be used in evidence, because the
CPA explicitly rules out the use of that evidence owing to the manner in which it has been
obtained or derivedThe generalprovision on illegakvidence isArticle 9 paragraph ,2vhich
states that

[E]videnceobtained by violating the right to defence, dignity, respect, and
honour and inviolability of personal and family life guaranteed by the
Constitution, the law or international law, as wels evidence obtained by
violating provisions governing criminal proceedings and explicitly laid down by
this Law and other evidenaerived therefore, is illegal

TheCriminal Procedure Act explicitly defines certain forms of evidence as itfégal.

These ee:
1 sources of information obtained by illegal application of secret surveillance
measures*
1 records of illegal searché¥’
1 records of interrogation of the accused in a prohibited mantf&éand
1 records of witness interrogations which, because of the enhbr circumstances of

AYUGSNNRIFGAZ2YET GKS 1 ¢ RA ki) procdssF&a T NRY

*9The Application Acrt. 28(4); Official Gazette of Croatiab | NB Ry SNob1Z5/8.y S
¥95ee alsdvoWz a A, Risgbhsibility for war crimes before national courts in Crphttarnational
Review of the Red Cross, Volume 88, 861 April 10, 201kvailable at
http://www.icrc.org/eng/assets/files/other/irrc_861 josipovic.pdf

CPA1998Art. 1826)h FFAOA L £ DIT SGGS 2 No/INBEGAF abl NERYS b
2CPA1998Art.217h FFAOAL £ DFT SGGS 2 NoAMNBE GAI oabl NERYS b2
CPA1998Art. 22500 T hFFAOALE DET SGGS NATI0OMNBF GAF abl NERYS
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example, records of interrogatioof a witness carried out by the police or the state
prosecutor during prénvestigation must be removed from the @adile and not
used as evidence in criminal proceediftfs

Nonetheless, ithe Ademi and Noracase minutes of the testimony o protected witnessvho
was examined by investigators of the ICTY and later died rgaout loud with the consent of
the parties®*®

The parties did not consent to read thestenony of protected witnesse8, 9, 11, 14 and 29.
Counsel for the accused opposed the reading of the testimsuaggesting it would violate the
right to a fair trial of the accused. Specificattefence counsel argued thahe testimony was
taken by the prosecutooutside of thecourtroom without the knowledge or presence of the
defence, who washus unableto question the witnessThe defence objected to admission of
such testimonybecausein this sitation it would not be admitted before the ICTY since
according to thelCTYRPE there were no conditions for its admission and the rights of
defendants would have been injured. THefence further elaboratd that according to Article
28 paragraph 4 othe Application Actthe evidence gathered by the ICTY can be admitted if the
same would be allowed in the proceedings before the ICTY.

However, thechamberconcluded thatthe statements ofother protected witnesses were given
voluntarily, thatthe withesses and an interpreter had signed the appropriate certificate and that
they contained a declaration of accuracy in accordance with the ICTY RPE. The statements were
translated by qualified translators whose work is approved by the ICTY Registry. Furaermor
the circumstances under which those witnesses testified were the same circumstances under
which other witnesses were interviewed directly and via videoconference litheiddemi and
Noractrial. Thedefencehad the opportunity to propose and preserid evidence regarding the
same facts these witnesses chaestified to. Furthermore the chamber confirmed that the
testimony of these winesses wasaken in accordance with the ICRPE The evidence of these
witnesses did not relate directly to the actadhconduct of the accused, but possibly to their
subordinates. Therefore, thehamber ruled that reading the statements of these witnesses did
not violate the right to a fair trial, and thus did not represent any violation ofRFé&

Further, thechamberestablished that the protected witness No. 3 had diEdr witnesses 9, 11,

14 and 29, thechamber received the medical records indicating that they could not appear
before the court due to their poor health conditiokinally, the chamber concluded thatet
statements of four witnesses were taken in accordance with the ICTY RPE (satisfying the
requirement for their validity under the Article 28 paragraph 4 of the Application Act). The
reading of their statements in court was also in compliance with ArB8tK1)(1) of the CPX®

34 CPA 1998Art. 78 (3) in conjunction witirts. 174 (4) and 177 (3).

345 Ademi and Noraclstinst. p. 19 (upheldon appeal).

¢ KA & tN&buR fhay decide to @ the statements of witnesses without consent of the parties if
the witnesses have died or become mentally ill or due to the iliness or old age could not come to testify
0ST2NBE GKS O2dzNIié¢ o
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Consequently, the chamber concluded that reading their statements was in compliance with the
347

law.
In the same case, the defence of the second accused, Norac, objectkd tendering of five
documents into evidenc&? Noracarguedthat the documentswere biased, as thegontaired
personal reflections, observations, perception and conclusions of police officers and military
personnel and even suggestions on how the trial should look \aark therefore biased.
Moreover, Norac maintaied, the documens contaired information about operations that were

not the subject of the trial. Thehamberconcluded that all five documents were obtained by the
ICTY in accordance with the ICTY &REherefore could be tendered as evideruased on he
Application Act

However, theparts of the documentsthat contained summaries of withess statements that
were taken by UNPROFOR personnel, nd0dyinvestigators were not admitted According to
the chamber, the CPA provides thahly a court may eamine a person as a witness. The
exception under the Application Act was not applicailghis caseébecause the summaries of
statements were not collected by tHETY.

347

Ademi and Noraclstinst.,pp. 1920 (upheld on appeal).
38 bid.at pp. 46-47 (BCS) (uphelth appeal).
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12.6.SERBIA

Notes for trainers:

U This section focuses on Serbian law and procedurevels as the available
jurisprudence. It will be useful for participants to compare the rules ¢
jurisprudence of Serbian courts with that of the ICTY.

U The Module will have to be adaptedaccording tonew criminal procedure
legislation

U This section is staiured in a similar way to the section on international procedt
and evidentiary issues. It is divided into two parts:

0 Procedural issuesand

o Evidentiary issues

U Participants should be encouraged to discuss the strengths and weaknesses
procedural ad evidentiary approaches that have been adopted by the Serl
courts for the prosecution of war crimes. In particular, the following topics coul
addressed:

o0 What measures should be adopted by prosecutors and the courts to en
that fair trial rightsare respected in the prosecution of war crimes?

0 An evaluation of the use of plea agreements and plea bargaining, ar
particular, whether the procedures ensure that the conduct as chargec
adequately reflected in the final findings of the court.

0 An asessment of the discretion that the courts in Senbée to rely upon
evidence that was admitted before the ICTY. What factors should be t:
into account in the exercise of this discretion? Should evidence be adm
that goes to the acts and conductf dhe accused, and if so, in whe
circumstances should it be admitted?

0 How can experts best be relied upon in the prosecution of war crirr
Discuss the extent to which expert opinion can assist in the determinatic
questions of fact such as politicaicamilitary command structures.

12.6.1. PROCEDURASSUES

The Criminal Procedure Codegsnerallyapplicable to war crimgtrials in SerbiaHowever,
given thatthe prosecution ofvar crimes proceedings more complex tharfor ordinary crimes,

and in light of the fact that they involve a larger number of perpetrators, victims and witnesses,
somespecific procedural rulegrerequired.

The dLaw onthe COrganization andCompetence of Governmenfuthorities in War Crimes
Proceedird a (6Law on War Crimé&y was thus passed to address the particular issues and
problems that arise in war crimes trials.
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Serbian Constitution
Article 18: Direct implementation of guaranteed rights

Human and minority rights guaranteed by the Constitution shall be implemente
directly.

The Constitution shall guarantee, and as such, directly implefmemian and minority
rights guaranteed by the generally accepted rules of international law, ratifie
international treaties and laws. The law may prescribe manner of exercising these rig

only if explicitly stipulated in the Constitution or necessary xereise a specific right
owing to its nature, whereby the law may not under any circumstances influence tl
substance of the relevant guaranteed right.

Provisions on human and minority rights shall be interpreted to the benefit ¢
promoting values of a daocratic society, pursuant to valid international standards ir
human and minority rights, as well as the practice of international institutions whic
supervise their implementation.

ThisModuleis structured to first consider the procedural rules envisaged irSidianCriminal
Procedure Cogl and thereafter, wildiscusghe specific rules from the Law on War Crimes that
are applied in cases concerning war crimes.

12.6.1.1. GENERAL CRIMINAL RPEDODURE CODE RULEBERENT TO THE WAR
CRIMES CASES

The Criminal Procedure Code of Serbia is basetti®n A y |j dzA & A éradibgk. [Tdday, tieS 3 | €
general procedural rules envisaged by the Criminal Procedure Code are similar to the SFRY

procedure rules that were in force before and during the armed conflict in fivener
Yugoslavia.

12.6.1.2. FAIR TRIAL RIGHTS
12.6.1.2.1. FAIR TRIAL RIGHT®OFRRIONS THE CONSTITUTION

Fair trial rights, as well as other human riglgeshrined in the Congtition, are directly
applicable in Serbia, as stated in Article 18 paragraph 1 of the Constitution.

Human rights provided for in international treaties (including the European Convention on

Human Rights) are considered generally accepted rules of interrdtiaw. They are directly
applicable in Serbia, as stated in Article 18 paragraph 2 of the Constitution.
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~ "™\ Moreover, the Constitution sets forth that provisions
Human rights provided for in on human and minority rights shall be interpreted to
international treatiesare the benefit of promotingthe values of a democratic

considered generally accepted rul| society, pursuant to valid international standards in
of international law and as such a/f human and minorityrights as well as the practice of
directlyapplicable in Serbia. international institutions which supervise their
\ J implementation, as stated in Article 18 paragraph 3 of
the Constitution. The latter would certainly include the
jurisprudence of the European Court of Human Rights.

The Costitution also provides for a number of fair trials rights, grouped into articles, including:

Treatment of persons deprived of liberty (Article 28);

Special rights in case of arrest and detention without a court decision (Article 29);
Detention (Article80 and 31); and

Special rights of persons charged with crimivffgénce(Article 33).

= =4 =4 =
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12.6.1.2.1.1. NE BIS IN IDERIRES IUDICATRROTECTION FROMUBRE JEOPARDY

Serbian Constitution
Article 33: Special rights of persons charged with criminal offense

Any person charged with criminal offense shall have the right to be informe
promptly, in accordance with the law, in the language which this person understan
and in detail about the nature and cause of the accusation against him, as well as
evidence against him.

Any person charged with criminal offense shall have the righdefend himself
personally or through legal counsel of his own choosing, to contact his legal cour
freely and to be allowed adequate time and facilities for preparing his defense.

Any person charged with criminal offense without sufficient means tp foa legal
counsel shall have the right to a free legal counsel when the interests of justice
require and in compliance with the law.

Any person charged with criminal offense available to the court shall have the right
a trial in his presence and manot be sentenced unless he has been given th
opportunity to a hearing and defense.

Any person prosecuted for criminal offense shall have the right to present evidence
his favour by himself or through his legal counsel, to examine witnesses agamst |
and demand that witnesses on his behalf be examined under the same conditions
the witnesses against him and in his presence.

Any person prosecuted for criminal offense shall have the right to a trial withot
undue delay.

Any person charged or prosded for criminal offense shall not be obligated to
provide seHlincriminating evidence or evidence to the prejudice of persons related t
him, nor shall he be obliged to confess guilt.

Any other natural person prosecuted for other offences punishablé&wyshall have
all the rights of a person charged with criminal offense pursuant to the law and
accordance with it.

The Constitution provides protection from double jeopardy in nationahicral law.No person
may be prosecuted or sentenced for a criminal offence for which he or she has been acquitted
or convicted by a final judgement, for which the charges have been rejected or criminal
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proceedings dismissed by final judgement, nor may wtadecision be altered to the detriment

of the defendant in a proceeding upon extraordinary legal remedy (Article 34, paragraph 3 of the
Constitution).

This protection, however, is limited t \
situations where a person has been previously A defendant who has already been
convicted for thesame offence by a Serbial ..yicied in a foreign country for the sarnr
court. A defendant who has already bee offence may be prosecuted before the
convicted in a foreign country for the sam
offence may be prosecuted befor@ Serbian
court, unless the sentence that he had been

convicted of has been served completely, pardoned, or his sentence or offence ar

he has been apitted, pardoned or his subject to the statute of limitations.
sentence or offence are subject to the statu J

of limitations (Article 108, paragraph 2 of the
FRY Criminal Code).

Serbian court, unless the sentence that |
had been convicted to has been servec
completely, he has been acquitted or

For example, in th@oro¢ Nb 2 €aSe@thed/ar CrimesChamber of the Belgrade District Court
convicted the defendant, who had already been convidtedbsentiafor the same crime by a
Croatian court. However, he had never served his sentence. ljudgement the court
emphasised that such exemption frone bis in idemis in line with Article 6 of the European
Convention on the International Validity of Crimidadgemens 3*°

Although the court referred to Article 6 of the Convention, it isiddt53 of the European
Convention on the International Validiof Criminaldudgemens®™° that regulatesne bis in idem
effects of foreignudgements, andto which this decision and the provision thie FRY minal
Code correspond (whereas Article 6 refers to situations where one state party requests
enforcement of gudgementby another state party).

12.6.1.2.1.2. NE BIS IN IDEMNDTHEICTY

No person can be tried before a Serbian court for crimes for which he has already been tried by
the ICTY>! Such prosecution is barred by the ICTY Statute, which, as a document adopted by the
UN Security Council under Chapter VII of the UN Charter, takes precedence over any national
legislation. Thidar to prosecute persons already tried by the ICTY for the same crime is also
recognsed in the Serbian Law on ©peration with the ICT¥2 Proceedigs could be initiated,
however, for acts that are not or have not been tried before the ICTY.

2} NI/ NAYSE /KFEYOSNI 2F (GKS . StaANIRS 5A&GNRAOG / 2dzNT =
K.V.5/081st Instance VerdicR7 May 2009, p10 (upheld on appeal).

%0 council of Europe;uropean Conventionrothe International Validity of Criminal Judgmerdasailable

at http://conventions.coe.int/Treaty/EN/Treaties/Htm|/070.htm

SHCTY Statute, A0, 1 1.

%2 aw on Ceaperation of ®rbia and Montenegro with the International Criminal Tribunal for the former

Yugoslavia, Official Gazette of the FE8/2002 and 16/2003, ArtL6.
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12.6.1.2.2. FAIR TRIAL RIGHT®NRSIONS IN THE CRNKNL PROCEDURE CODE

Fair trial rights are implemented and applied in criminal proceedings through their more detailed
elaboration in the Criminal Procedure Code, and must be applied in accordance with the
Constitution and the European Convention on Human Rights

The Criminal Procedure Code does not explicitly envisage the fair trial rights in one article, but
there are gveral articles that ensure different aspects of the fair trial for the accused. For
example, Article 1 provides that:

The present Code cortains rules whose aim is that no innocent person is
convicted and that perpetrators of criminal offences are sandioned in
accadancewith requirements provided by the Qriminal Code and basedon the

lawfully conduded proceedngs®?

One of the main components of a fair trial is encompassed in Articleh&h statesthat
SOSNEO2R& aA&d O2YaARSNBR Ayy20Syid dzyiAft LINRGE
O 2 dZARIirbedCriminalProcedure Code also prescribes a positive obligation imposed on
IJ2PSNYYSyYyil FdzZikK2NAGASEY GKS AYyF2NNIGAZ2Y YSRALF S
LISNE2Yya (2 | RKS NRfrait fom didating witN.pabliSstaergefts on the2on-

going aiminal proceedng other rules of the proceedng, rights of the accusedperson and
aggievedparty, theindepencence,authority andthe impartiality of the cour(i .&°

Article 4 of the CriminaProcedureCode ensures that every accused or suspected person has
certain rights in criminal proceedings. Article 4 reads:

%3 SeeCPCAt. 1.
%4 Sedbid. at Art. 3(1)
% Sedbid. at Art. 3(2).
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