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A. Purpose of briefing paper and brief introduction to key issues

1. The purpose of the briefing paper is twofold:

· Focus the attention of the wider international community, particularly the United Nations (UN), on selected functions of the ad hoc UN International Criminal Tribunal for the former Yugoslavia (ICTY), the ad hoc UN International Criminal Tribunal for Rwanda (ICTR) and the Special Court for Sierra Leone (SCSL) that will need to be performed after the completion of their current mandates.  The briefing paper uses the term “residual functions” to denote these functions.  In general, the residual functions of other ad hoc international and internationalised (mixed national-international or hybrid) criminal courts and processes, such as those in Kosovo, Bosnia and Herzegovina, Timor-Leste and Cambodia,
 will be similar to those of the ICTY, ICTR and SCSL. 

· Identify and make preliminary assessments of some possible mechanisms through which the residual functions can be performed.

2. The ICTY – seated in The Hague, The Netherlands – and ICTR – seated in Arusha, Tanzania – were established by the UN Security Council in 1993 and 1994, respectively.
  The SCSL – seated in Freetown, Sierra Leone – was established by agreement between the UN and government of Sierra Leone in 2002.
  The three courts, which have primacy over national courts,
 were established to prosecute and try persons most responsible for mass crimes such as genocide, crimes against humanity and war crimes committed during the armed conflicts that racked the former Yugoslavia since 1992, Rwanda and its neighbours in 1994, and Sierra Leone since late November 1996.
        

3. The ICTY and ICTR could complete their current mandates as early as the end of 2010, the SCSL even sooner.
  However, after the completion of their current mandates the ICTY, ICTR and SCSL – if they continue to operate as such but with revised mandates – or their functional successor(s) – one or more existing entities, or one or more new, specially established entities, such as one or more ‘residual war crimes offices’ or ‘residual serious crimes offices’ – will need to perform various residual functions.  A few examples underscore the varied kinds of residual functions that could arise:    

· Radovan Karadzic or Ratko Mladic, two leaders indicted by the ICTY, are apprehended, but the ICTY has ‘closed down’.  Where will they be tried?

· New evidence is uncovered which points to the innocence of someone convicted by the ‘closed-down’ ICTY.  Which forum or mechanism will review the case?

· Protected witnesses receive death threats from associates of someone convicted by the ICTR, which has ‘closed down’.  The witnesses need to be relocated.  Which forum will make the necessary threat assessments and relocation arrangements, and consider contempt proceedings against the associates of the convicted person?

· The law of the state enforcing the sentence of someone convicted by the ICTR provides that he will soon become eligible for parole.  The bilateral agreement between the state and ICTR governing such matters provides that if the two parties fail to reach agreement on the issue, the convicted person must be transferred to the court, which has since ‘closed down’.

· The records and other materials of the ‘closed-down’ SCSL are preserved in Sierra Leone.  Regional insecurity spills over into the country.  The deteriorating security situation raises concerns that the court’s records and materials, including confidential witness-protection details, will fall into the wrong hands or will be destroyed.

· Victims and their families, historians, international affairs and international law researchers, campaigners against revisionism, and members of the public want to access primary documentary, audiovisual and other records and materials of the three courts for personal, public research and advocacy purposes.  The courts have ‘closed down’.  Where and how can they access the materials, and who will decide which of the materials would be accessible to the public?

4. A failure to properly provide for the execution of residual functions will almost certainly result in violations of the human rights of accused and convicted persons, and in some instances, it could result in the death of or serious harm to victims and witnesses.  Moreover, such a failure will damage the long-term legacy of the courts, the notion that such courts contribute to international peace, reconciliation and the rule of law, and the legitimacy of the nascent international criminal justice system.  The system consists of international criminal courts – such as the ICTY, ICTR and the permanent International Criminal Court (ICC) – and internationalised criminal courts and processes and a growing number of national jurisdictions and non-governmental organisations shaping its development.    

B. Structure of briefing paper

5. The main structure of the remainder of the briefing paper is as follows:

· The background to the paper is sketched in section C.

· The residual functions that are the focus of the briefing paper are listed in section D.  The section also briefly describes the three basic organs or functional components of each court.  

· In sections E to M selected residual functions are covered in some detail.

· Some other residual functions are briefly highlighted in section N.

· Preliminary assessments of various options for performing the residual functions are made in section O.  

C. Background to briefing paper

6. The completion strategies of the ICTY and ICTR reflected in Security Council resolutions 1503 (2003) and 1534 (2004) refer to the end of 2008 as the target date for the completion of their trial activities, and 2010 for the completion of their remaining work, including appeals.
  The president and prosecutor of the ICTY recently indicated that the trials of accused in its custody should be completed by 2009/10.
  This perhaps makes the completion of all appeals before the end of 2010 unlikely.
  The president of the ICTR recently indicated that the trials of accused in its custody should be completed by the target date,
 but also intimated that unless the number of appeals chamber judges (currently seven) is increased there may be no reasonable prospect of completing the appeals by 2010.
  (Five ICTY judges and two ICTR judges form the joint appeals chamber for both courts.
)  

7. The May 2005 completion strategy of the SCSL mentions mid-2007 as an estimated date for the finalisation of all trials and appeals.
  However, especially in the light of the arrest in 2006 of the former Liberian president, Charles Taylor, and his pending trial before the SCSL sitting at the ICC in The Hague, which is scheduled to start in mid-2007, early 2009 seems to be a more realistic finalisation date.

8. As the examples in paragraph 3 and in sections E to N show, regardless of when the ICTY, ICTR and SCSL complete their current mandates, they or their functional successor(s) will need to continue performing important elements of their functions well beyond those dates.  In a sense, the current mandates of the three courts cannot be completed until they have completed most of their residual functions.  Effectively, this means that the three courts cannot completely close down for many decades to come.

9. Internal discussions on the range of required residual functions started at the three courts about two years ago, with the SCSL flagging some residual functions issues in its completion strategy of May 2005.
  The courts are increasingly consulting one another on these issues.  The ICTY and ICTR submitted a joint discussion paper to the Office of Legal Affairs of the UN Secretariat in late 2005.
  Until now, their public activities with respect to residual functions have mostly centred on issues such as the archiving of public and confidential records and materials.  Expert consultants have been contracted to advise them, consultations on records preservation and records-disposal planning with the UN archives section are ongoing, and discussions have been held with some stakeholders, including The Hague city council, which has expressed an interest in setting up a centralised international criminal justice archives.  Residual functions in relation to record and materials issues and related activities already undertaken by the three courts are covered in section M.  The UN secretary-general has also brought residual functions to the attention of the General Assembly.

10. However, the residual functions of the three courts and the discussions on the most appropriate mechanism(s) for performing them seemingly have not yet caught – or been brought to – the attention of the full range of stakeholders.  They include not only various UN bodies and offices, the ICTY, ICTR and SCSL, the states of the former Yugoslavia, The Netherlands, Rwanda, Tanzania and other states in that region, Sierra Leone and Liberia, the European Union, the African Union and other donor and cooperating governments and agencies, but also victims and witnesses, citizens of the states and communities affected by the armed conflicts and crimes, and international and national non-governmental organisations, including human rights monitoring and campaign groups.   

11. Broader participation in examining and planning for the residual-functions phase could ensure that all perspectives are considered.  The process should start immediately.  It will take considerable time to identify the contours of and links between all the issues, plot comprehensive solutions, secure the necessary agreements among various international, governmental and non-governmental stakeholders, secure the requisite funding and set up the agreed mechanism(s).  This challenge is compounded by two factors.  

12. First, the completion of the current mandate of the SCSL may be a little over two years away.  Planning for its residual activities should commence now.  

13. Second, the three courts, the UN and some other stakeholders whose active participation in the said process are required are chiefly preoccupied with managing the increasingly complex process of completing the current mandates of the courts as orderly and as quickly as possible.  Prioritising and spearheading the timely preparation for their residual functions phase may, in the circumstances, be difficult.

14. As noted above, the residual functions of other past, existing and future international and internationalised criminal courts, such as those in Timor-Leste, Cambodia, Bosnia and Herzegovina, and Kosovo are, mainly for practical reasons, not considered in this briefing paper.  Nevertheless, most residual functions identified in relation to the ICTY, ICTR and SCSL are in some way relevant to the other courts as well.  Some consideration could be given to devising residual mechanism(s) for the ICTY, ICTR and SCSL that could serve as platform for performing some of the residual functions of the other courts, especially those involving the UN.

D. Residual functions in focus, and concerned court organs

15. This briefing paper uses the basic governing instruments of the ICTY as a starting point for the identification and preliminary assessment of the residual functions of the three courts.  Of these, the instruments are its Statute, as last amended on 28 February 2006 by the Security Council,
 and Rules of Procedure and Evidence (rules, RPE), as last amended on 30 May 2006 by the permanent judges of the ICTY.  The relevant provisions of the Statute and rules of the ICTR are largely modelled on those of the ICTY, and those of the SCSL, largely on those of the ICTR.
  Residual functions of the SCSL that differ from those of the ICTY and ICTR are highlighted as well.   

16. The following residual functions are dealt with in some detail.   

· Supervision of prison sentences, and pardon and commutation of prison sentences (section E).

· Review of earlier convictions or acquittals (section F).

· Protection and support of victims and witnesses (section G). 

· Contempt-of-court proceedings (section H).

· Preventing double jeopardy in national courts (section I).
· Revocation of referral of cases to national jurisdictions and associated functions (section J).
· ‘Post-closure’ trials (section K).

· Deferral of national criminal proceedings (section L).
· Management, preservation, use and disposal of records and materials (section M). 
17. Other residual functions, briefly explained in section N, are the following:

· Ongoing investigations and disclosure of exculpatory material to defence.
· Amendment and withdrawal of indictments.
· Assistance in return of proceeds of crime and provision of compensation to victims.
· Support and oversight of defence counsel.
· Ex-staff matters.

18. Most of the residual functions will involve elements of the work of the current basic organs of each court, namely: 

· The chambers or judicial authority.  The chambers comprise trial chambers and an appeals chamber, constituted by judges.  One of the judges is the president of the relevant court.  At the ICTY and ICTR, he/she assigns permanent judges to the appeals chamber and permanent and ad litem (temporary) judges to the trial chambers,
 coordinates the work of the chambers,
 and supervises the activities of the registry,
 among other functions.  The chambers of the SCSL comprise judges appointed both by the UN secretary-general and by the government of Sierra Leone.
  The president of the SCSL has functions largely similar to those of the presidents of the ICTY and ICTR.
  

· The office of the prosecutor (prosecutor).  It is responsible for investigating and prosecuting individuals falling under the jurisdiction of the relevant court.  The prosecutor’s office acts independently as a separate organ of each court.
  The prosecutor of the SCSL, appointed by the UN secretary-general, is assisted by a deputy prosecutor appointed by the government of Sierra Leone.

· The registry.  Under the authority of the president of the relevant court, the registry (including the registrar and deputy registrar, each vested with special functions) is responsible for the administration and servicing of the court, including the chambers and prosecutor’s office.  It deals with staff issues, ensures the execution of judicial decisions, serves as the court’s channel of communication, provides information and communications technology support, manages court records, provides security and language services, and manages the premises of the courts, amongst other responsibilities.
  The registry comprises various sections.  In each of the three courts, these include a victims and witnesses section,
 responsible for providing protection, counselling and other support services, mainly to witnesses and victims who appear before the court;
 a section supporting defence counsel (defence section);
 and a detention unit.
The courts have established mechanisms to coordinate the activities of their three organs.

19. Acting pursuant to the ‘enforcement’ provisions of chapter VII of the UN Charter, the Security Council has vested the ICTY and ICTR with considerable powers and has placed an obligation on states to cooperate with them.  The two courts may refer the non-cooperation of states to the Security Council.

E. Supervision of prison sentences, and pardon and commutation of prison sentences

20. The ICTY, ICTR and SCSL or their functional successor(s) will have to deal, possibly for decades after the completion of the current mandates of the three courts, with various issues relating to the prison sentences served by those convicted by the respective courts.
  Rough estimates are that the ICTY and ICTR sentences will have to be enforced beyond 2030.
  The SCSL has not yet issued any trial or appeal judgments, but any eventual sentences that it may impose may well also have to be enforced beyond 2035.  

21. This briefing paper highlights two sentence-enforcement issues, neither of which is and would be particularly complicated or time-consuming: supervision of sentences, and pardon and commutation of sentences.
  
22. Prison sentences imposed by the ICTY and ICTR are served in states designated by the courts from a list of states which have indicated their willingness to accept convicted persons;
 in the case of the ICTR the governing instruments expressly provide that Rwanda may also imprison convicted persons.
  (In practice, prison sentences of some persons convicted by the ICTR are also served in the detention unit of the ICTR.  At present there is a shortage of states willing to imprison them.
)  In the case of the SCSL, imprisonment must be served in Sierra Leone, but if circumstances so require, it may be served in other states.
  
23. France is one of the states which have agreed to enforce ICTY sentences.  The UN-France agreement
 (UN-France sentence-enforcement agreement) serves as an example of the sentence-enforcement arrangements relevant to the briefing paper.

(a)
Supervision of sentences

24. With respect to the supervision of sentences, the governing instruments of the ICTY, ICTR and SCSL provide that imprisonment must be served in accordance with the law of the enforcement state, but subject to the supervision of the relevant court; the ICTY and ICTR may designate other bodies to inspect the conditions of imprisonment.

25. The UN-France sentence-enforcement agreement similarly provides that the conditions of imprisonment are governed by the law of France, subject to the supervision of the ICTY.
  The International Committee of the Red Cross (ICRC) is the ICTY’s designated inspection body for the purposes of the agreement.
  The French authorities must allow the inspection of the conditions of detention and treatment of the prisoner(s) by the ICRC “at any time and on a periodic basis”.  The ICRC must submit a confidential report based on the findings of the inspections to France and the ICTY president, both of whom “shall consult each other on the findings of the reports”.  The ICTY president may then request France to report to him/her any changes in the conditions of detention suggested by the ICRC.
26. The ICTY, ICTR and SCSL or their functional successor(s) must retain the authority and capacity to supervise the conditions under which sentences are enforced.  This residual function will entail judicial as well as registry (including administrative support) activities.  The prosecutor seems to play no role at present and is unlikely to do so in future.  The judicial component cannot be transferred to a non-judicial entity.  
(b)
Pardon and commutation of sentences

27. With respect to the pardon and commutation of sentences, the governing instruments of the ICTY and ICTR provide that if a convicted person becomes eligible for pardon or commutation of sentence under the law of the enforcement state, that state must notify the court accordingly.  The president of the court, in consultation with the members of the Bureau – which comprises the president, vice-president and the presiding judges of the trial chambers of the court – and any permanent judges of the sentencing chamber who remain judges of the court, must decide whether pardon or commutation is appropriate, on the basis of the interests of justice and the general principles of law.  At the ICTR, the president must notify the government of Rwanda before he/she in consultation with the other judges decides on the matter.  Factors to be considered by the judges include the gravity of the crime or crimes, the treatment of similarly-situated prisoners and any substantial cooperation of the prisoner with the prosecutor.
  The governing instruments of the SCSL have largely similar provisions.

28. The UN-France sentence-enforcement agreement provides that if the convicted person is eligible for pardon or commutation under French law, France must notify the ICTY registrar.
  It further provides that where the ICTY president determines, in consultation with the requisite judges, that pardon or commutation of the sentence is inappropriate, the registrar must so inform France, which must then transfer the convicted person to the ICTY, seemingly in accordance with arrangements made by the registrar.
  
29. The provisions of the UN-France sentence-enforcement agreement with respect to conditional release and other measures altering the conditions or length of imprisonment are by and large similar to the pardon and commutation provisions.
  Other provisions of the UN-France sentence-enforcement agreement relating to, for example, the power of the ICTY to request France to terminate the enforcement of the sentence or to transfer the convicted person to another state or to the ICTY, point to additional functions of the judicial and registry organs in the enforcement of sentences.

30. The ICTY, ICTR and SCSL or their functional successor(s) must retain the authority and capacity to perform the functions relating to pardon and commutation.
  Those functions will entail registry, judicial and – very limited – prosecutorial activities.

F. Review of earlier convictions or acquittals

31. The discovery of new evidence which could have been a decisive factor in the earlier convictions or acquittals of accused before the ICTY, ICTR or SCSL can form the basis for review and, potentially, the reversal of judgments.  As in national jurisdictions, it should be expected that evidence exonerating convicted persons may be discovered at any time, for decades to come, after the completion of the current mandates of the three courts.

32. The governing instruments of the ICTY and ICTR provide for the following basic procedure.
  Where a new fact is discovered which was not known at the time of the court proceedings, which could not have been discovered through the exercise of due diligence, and which could have been a decisive factor in reaching the decision, either the defence or, within one year after the pronouncement of the final judgment, the prosecutor, may submit to the relevant court an application for review of the judgment.  If the original chamber cannot be reconstituted the president must constitute a new chamber to deal with the review.  If a majority of the review chamber judges agree that the new fact, if proved, could have been a decisive factor in reaching a decision, the chamber must review the judgment and pronounce a further judgment after hearing the parties.  The latter judgment may be appealed.  The procedure at the SCSL is the same,
 except that there is no time limit for the filing of an application for review by the prosecutor.  Furthermore, an application for the review of a judgment must be submitted to the appeals chamber; if it finds the application meritorious, it can either reconvene the original trial chamber or review the judgment itself. 
33. The ICTY, ICTR and SCSL or their functional successor(s) must retain the authority and capacity to deal with applications for review, as well as any associated subsequent proceedings, including appeals.
  It would be a violation of their fundamental human rights to remove or unfairly limit the right of convicted persons to have their cases reviewed (as opposed to reviews of earlier acquittals), whether in relation to a conviction on a single charge or more charges.  A full residual review capacity will have to be maintained for, at a minimum, the duration of the life of the longest surviving convicted person of the relevant court, which could stretch beyond 2060 in the case of especially the ICTY and SCSL.
  A full residual review capacity, even if more limited than the current mechanism, will entail judicial, prosecutorial and a wide range of registry activities (including defence, victim and witness notification, protection and support, and translation services).  A review capacity more limited that the current mechanism could, for example, involve fewer judges, expand the powers of the president, and, a few years after the completion of the current mandates of the three courts, remove the prosecutor’s right to apply for a review.

G. Protection and support of victims and witnesses

34. The ICTY, ICTR and SCSL or their functional successor(s) must retain the authority and capacity to provide protection and support services to ‘existing’ and ‘future’ protected victims and witnesses.
  The former are victims and witnesses in respect of whom measures that stretch beyond the date of completion of the current mandates of the three courts have been ordered.  The latter are victims and witnesses who require protection and support by the three courts or their functional successor(s) after the completion of the current mandates of the three courts.  They include victims and witnesses who, although not having received protection or support before the completion of the current mandates of the three courts, require such assistance due to a change in their circumstances, and victims and witnesses in review proceedings (section F), ‘post-closure’ trials (section K), or cases returned from national jurisdictions (section J). 

35. Effectively protecting and supporting existing and future victims and witnesses beyond the date of completion of the current mandates of the three courts is of critical importance.  In some instances the lives of victims and witnesses – and those close to them – will depend on it.  More generally, victims and witnesses who may be called upon to testify in proceedings before other international and internationalised fora, including the ICC, and must decide whether to put their faith in the protection and support services offered, will be discouraged if they see that the ICTY, ICTR and SCSL have failed to live up to their undertakings of effective long-term support and protection.  Punishing appropriately those who breach protective measures is an important means of ensuring continued effective protection for victims and witnesses; the ICTY, ICTR and SCSL or their functional successor(s) must retain such authority and capacity as well (see section H on contempt-of-court function).
36. The ICTY, ICTR and SCSL have dedicated and specialised victim and witness sections.  They are tasked with, for example, recommending the adoption of protection and security measures to the appropriate court authorities; providing relevant support, including physical and psychological rehabilitation, and transport services; and developing long-term plans for the protection of witnesses who have testified and who fear for their lives, property or family.
  In some instances they also assist victims and witnesses to relocate, sometimes abroad; to this end, the courts have entered into relocation agreements with cooperating states.

37. Furthermore, a judge or chamber may, proprio motu or at the request of a party, victim or witness concerned, or the victim and witness section, order appropriate measures for the privacy and protection of victims and witnesses (provided that the measures are consistent with the rights of the accused).  Ordered measures may include preventing the public disclosure of the identity or whereabouts of victims or witnesses or persons related to or associated with them by, for example, expunging names and identifying information from the court’s public records and assigning pseudonyms.
  Unless otherwise ordered, protective measures in respect of victims or witnesses in one case remain in force and binding on all parties, also for the purposes of other cases.  Underscoring the seriousness with which protective measures are approached, where the ordered measures need to be rescinded, varied or augmented by a new judge or chamber in another case, the judge or chamber must obtain all relevant information from the first proceedings and must consult with any judge who ordered the protective measures in the first proceedings if that judge is still at the court.
  With respect to the ICTY and ICTR, they may also order that protective measures for victims and witnesses remain in force when a case is referred to a national jurisdiction for trial
 (see section J on such referrals). 

38. After the completion of the current mandates of the ICTY, ICTR and SCSL, they or their functional successor(s), including their dedicated and specialised victim and witness sections, would need to be able to, for example:
· Make recommendations to those empowered to vary or lift protective measures for whatever reason, including judges, and to those tasked with organising, preserving and securing records of earlier proceedings and orders that are subject to protective measures.  

· Assist ‘new’ victims and witnesses to receive the necessary protection orders and support.

· Deal with requests for assistance with respect to existing protective measures by, for example, the prosecutors or defence counsel in ‘post-closure’ trials or in cases transferred to national jurisdictions, and keep track of the observance and variation of the myriad protective measures in cases other than those in which they originated.  This is and would remain a major activity.

· Keep track of victims and witnesses to inform them of review proceedings or ‘post-closure’ trials, or, particularly in the case of protected victims and witnesses, of the impending early release of convicted persons against whom they sought protective measures.

· Serve as contact point for protected victims and witnesses who want to have their protective measures modified, or who want to seek advice with respect to additional psychological counselling services.

· Serve as contact point for states in which victims and witnesses have been relocated.

· Monitor and assess or have a third party monitor and assess threats to ensure that the protective measures for specific victims and witnesses remain effective, and issue revised protective measures if necessary.

· Review the necessity of relocation in the case of victims and witnesses who have been relocated, and assist with the transfer to another state if relocation is no longer required.  (These are functions included in bilateral relocation agreements that the courts have entered into with states assisting with relocations.
)
· Provide the full range of advisory, protection, security, travel assistance and other support services to concerned victims and witnesses in case of ‘post-closure’ trials, reviews and contempt proceedings for breaches of existing protective measures.    

39. In respect to both ‘existing’ and ‘new’ victims and witnesses, the residual function will entail judicial and a wide range of registry activities, and the associated powers and functions of the prosecutors will also need to be retained.  In some instances it may be necessary to perform associated functions beyond the death of the longest surviving convicted person.

H. Contempt-of-court proceedings

40. The ICTY, ICTR and SCSL or their functional successor(s) must retain, well into the future, the authority and capacity to monitor, receive and investigate allegations of interference with their administration of justice, and if necessary, to launch first-instance and appeal contempt proceedings against those accused of such violations, and to enforce any prison or other penalty imposed on the guilty.   

41. For example, should anyone associated with convicted persons serving their sentences or post-sentence convicted persons threaten or injure witnesses, or the media publish confidential information about the identity or whereabouts of witnesses, the witnesses must be able to approach an authority to investigate and halt the threats, and if necessary, modify the protection measures (see section G) and launch contempt proceedings.  Further examples are that the three courts or their functional successor(s) must retain the authority and capacity to protect the integrity of any review (and associated, subsequent) proceedings (see section F), any ‘post-closure’ trial proceedings (see section K), and to back their authority to revoke deferrals (see section J).  

42. The governing instruments of the three courts refer to their power to act against those who interfere with their administration of justice, and set out the relevant procedures and penalties, including imprisonment and substantial fines (paid to the registrars).
  Trial and appeals chambers, the presidents of the courts, the prosecutors, a third party investigating and/or prosecuting alleged acts of contempt in case the prosecutor has a conflict of interest, assigned counsel and the registry are role-players in contempt matters.
  There are several relevant differences between the provisions of the governing instruments of the three courts.
  For example, the SCSL differs from the other two courts in that it may refer the matter to the appropriate national (Sierra Leone) authorities, and that in some instances a single judge may be assigned to hear a contempt case at first instance.

43. The contempt-of-court residual function – which may not arise often in practice – will entail, at a minimum, judicial, prosecutorial and a wide range of registry (including logistical, administrative, defence, victim and witness, and judicial support) activities.            

I. Preventing double jeopardy in national courts
44. It is possible that national authorities may wish to prosecute and try persons who have already been tried for the same crimes by the ICTY, ICTR or SCSL, after the three courts have completed their current mandates.  For example, a national prosecutor may want to prosecute a citizen for crimes for which the ICTY has acquitted the latter on review years after the completion of its current mandate, or on appeal shortly before that court completed its current mandate.  Attempts in the near or distant future by national authorities to prosecute and try persons even for crimes for which they have been convicted by the three courts and for which they have served their sentences also cannot be ruled out.
45. Reflecting the underlying international human rights standard against double jeopardy trials and punishments,
 the governing instruments of the ICTY, ICTR and SCSL prohibit national courts from trying persons for conduct for which they have already been tried by one of the three courts.
  The governing instruments also set out the steps to be taken by the three courts to halt such ‘double trials’.

46. With respect to the ICTY and ICTR, when the president of either receives reliable information of national criminal proceedings against a person for a crime for which that person has already been tried by the relevant court, a trial chamber must issue a reasoned order requesting that court to permanently discontinue its proceedings.  If that court fails to do so, the president may report the matter to the Security Council.  In the case of the SCSL, its president must issue a reasoned order or request to the national court concerned seeking permanent discontinuance of its proceedings.  If that court fails to do so, the president “may take appropriate action”.
  
47. The ICTY, ICTR and SCSL or their functional successor(s) should retain some authority and capacity to preclude national (and other) fora from prosecuting and trying persons who have already been tried for the same crimes by the three courts.  The residual function will entail, at a minimum, judicial and registry (administrative support) activities.  The residual judicial element (including the judicial assessment of international and national proceedings and the authority to issue binding orders and requests to the national authorities) could, as is at present the case at the SCSL, perhaps be limited to a single judge.  It would not seem necessary to require the three courts or their functional successor(s) to monitor national jurisdictions to see whether they launch ‘double trials’; the former accused or convicted person concerned and, for example, human rights bodies, should be enabled to bring such trials to their attention.  
J. Revocation of referral of cases to national jurisdictions and associated functions

48. The governing instruments of the ICTY and ICTR provide that cases of the two courts can be referred for trial to national jurisdictions in certain circumstances.  The purpose of the mechanism – provided for in rule 11bis of the rules of the two courts – is to assist them in completing their current mandates on time, in line with their completion strategies, by referring cases of especially mid to low level accused to national jurisdictions.
  It is possible that the trial or appeal phases of cases referred to national jurisdictions may be ongoing by the time that the current mandates of the ICTY and ICTR are completed.

49. Although unlikely to arise in practice, the ICTY and ICTR or their functional successor(s) must retain the authority and capacity to revoke such referrals if necessary.

50. Paragraphs F and G of rule 11bis of the ICTY rules are relevant to the revocation of referrals.  As other parts of the rule are of relevance to sections G, K(a) and L, the rule is quoted almost in full: 

(A) After an indictment has been confirmed and prior to the commencement of trial, irrespective of whether or not the accused is in the custody of the Tribunal, the President may appoint a bench of three Permanent Judges selected from the Trial Chambers (hereinafter referred to as the “Referral Bench”), which solely and exclusively shall determine whether the case should be referred to the authorities of a State: (i) in whose territory the crime was committed; or (ii) in which the accused was arrested; or (iii) having jurisdiction and being willing and adequately prepared to accept such a case so that those authorities should forthwith refer the case to the appropriate court for trial within that State.

(B) The Referral Bench may order such referral proprio motu or at the request of the Prosecutor, after having given to the Prosecutor and, where applicable, the accused, the opportunity to be heard and after being satisfied that the accused will receive a fair trial and that the death penalty will not be imposed or carried out.

(C) In determining whether to refer the case in accordance with paragraph (A), the Referral Bench shall … consider the gravity of the crimes charged and the level of responsibility of the accused.  

(D) Where an order is issued pursuant to this Rule: (i) the accused, if in the custody of the Tribunal, shall be handed over to the authorities of the State concerned; (ii) the Referral Bench may order that protective measures for certain witnesses or victims remain in force; … (iv) the Prosecutor may send observers to monitor the proceedings in the national courts on her behalf.  

(E) The Referral Bench may issue a warrant for the arrest of the accused, which shall specify the State to which he is to be transferred to trial… 

(F) At any time after an order has been issued pursuant to this Rule and before the accused is found guilty or acquitted by a national court, the Referral Bench may, at the request of the Prosecutor and upon having given to the State authorities concerned the opportunity to be heard, revoke the order and make a formal request for deferral within the terms of Rule 10.

(G) Where an order issued pursuant to this Rule is revoked by the Referral Bench, it may make a formal request to the State concerned to transfer the accused to the seat of the Tribunal and the State shall accede to such a request without delay in keeping with Article 29 of the Statute.
 The Referral Bench or a Judge may also issue a warrant for the arrest of the accused…  

(I) An appeal by the accused or the Prosecutor shall lie as of right from a decision of the Referral Bench whether or not to refer a case…
51. Rule 11bis of the ICTR rules is largely similar.  One of the exceptions is that the ICTR president designates a trial chamber (instead of a referral bench) to deal with the matter.

52. Orders revoking referrals may be necessary where national proceedings are not conducted impartially and independently or violate the fair-trial rights of the accused, for example.  The related residual function entail judicial, prosecutorial and registry (including administrative and defence support) activities.  The prosecutors’ function is both to monitor national proceedings and to approach the judicial authority (which could be limited to fewer judges) with requests for revocation if necessary.
  (It may be necessary to entitle defence counsel for accused to approach the judicial authority with requests for revocation in case the prosecutor does not want to or fails to do so.)  
53. Furthermore, the two courts or their functional successor(s) must have the associated authority and capacity to, for example, try returned cases (whether they were referred to the national jurisdiction before or after the completion of their current mandates) themselves.  This will entail a very wide range of judicial (management, trial and appeal), prosecutorial and registry (including defence, victim and witness protection and detention) services.
 
54. The two courts or their functional successor(s) must also be able to consider other alternatives, such as referring returned cases to other jurisdictions that have agreed to take over the cases; such a limited residual function will entail judicial, prosecutorial and registry activities.  Seeking advance agreements with third states or other fora to try any revoked-referral cases is a possibility that could be explored.  (The relevant provisions of the governing instruments of the ICTY and ICTR or their functional successor(s) would need to be amended to allow for the referral of cases to international, internationalised or regional jurisdictions if this is considered a realistic possibility.)  It would, however, appear unlikely that a third forum would unconditionally agree to take over revoked-referral cases whenever the need arises and regardless of the circumstances at the uncertain future date.  Moreover, the two courts or their functional successor(s) will have to retain the authority and capacity (entailing judicial, prosecutorial and registry activities) to, for example, assess the advisability of any such ‘semi-automatic’ transfer of cases at the relevant time, monitor the implementation of the transfer, and to take over the case if circumstances so require.  
55. Should the SCSL or its functional successor adopt measures similar to rule 11bis of the ICTY and ICTR, considerations similar to those set out above could apply.      
K. ‘Post-closure’ trials in presence of accused, ‘post-closure’ trials in absentia, and quasi-judicial in absentia mechanism

56. At present, six ICTY indictees, eighteen ICTR indictees, and one SCSL indictee remain at large.
  They include some of the highest level accused.  At the ICTY, they include Ratko Mladic and Radovan Karadzic, at the ICTR, Felicien Kabuga.

(a)
‘Post-closure’ trials in presence of accused  

57. Some of the accused may still be at large by the time that the three courts complete their current mandates.
  Should any of them be apprehended after that time, the three courts or their functional successor(s) must be able to conduct trial and appeal proceedings in respect of the accused who perhaps could not or should not be tried by national courts in the former Yugoslavia, Rwanda, Sierra Leone or by other jurisdictions.  

58. The authority and capacity to try especially the highest level accused must be retained.  Some states, including Bosnia and Herzegovina in the case of the ICTY, may be willing and able to try lower profile accused, whose trials are likely to draw less scrutiny and put less strain on national resources.  But few states may be willing and able to hold costly, big, complex trials for high-profile accused such as Radovan Karadzic.  States may not have laws adequately reflecting the crimes of the statutes of the ICTY, ICTR and SCSL.  At the relevant time, there may be concerns about whether such high-profile accused will receive fair trials by independent and impartial courts in the countries whether they are alleged to have committed the crimes.  There may be serious concerns about the capacity of relevant states to properly protect and support the victims and witnesses in any such proceedings.  There are also sound policy reasons why such high-profile accused, who may shoulder heavy responsibility for the international and civil wars in the respective regions, should be tried before international fora instead of national fora.  The president of the ICTY recently made the following statement to the Security Council:

The Tribunal is deeply troubled by the failure to apprehend these accused, especially Ratko Mladić and Radovan Karadžić, and I urge all States to take immediate, concrete measures to actively seek their whereabouts.  The Judges of the Tribunal remain adamant that we must not close our doors without their arrest and trial.  To do otherwise would mean that the International Tribunal will not have fully discharged its mandate, and the message and the legacy of the Tribunal that the international community will not tolerate impunity for serious violations of international humanitarian law will be dangerously undermined.

At the same meeting, the ICTY prosecutor remarked:

This time, however, I believe it is essential to also seek fresh guidance on fundamental issues of the completion strategy — namely, a strong message is needed from the Council in relation to the fugitives, especially Karadzic and Mladic.  And that message should be that their trial can begin in The Hague at any time until 2010, and a mechanism will be established for them to be tried in The Hague after that date… I wish nevertheless to draw the attention of the Council to some negative reactions from victims’ groups in Bosnia and Herzegovina.  I forwarded to the presidency of the Council a letter from the association Women Victims of War from Sarajevo.  I have received more such letters in the meantime. On 30 November, I met victims’ groups in Sarajevo.  Many of them are bitter about the completion strategy because they believe that all high-level cases, including of course Karadzic and Mladic, must be tried in The Hague… They see the Tribunal as a promise of justice and as a concrete sign that the international community cares about their suffering.  They find it profoundly unjust to envisage closing the Tribunal before it has successfully completed its task.  Of course, Karadzic and Mladic are, in their minds, the two individuals most responsible for genocide, war crimes and crimes against humanity committed in Bosnia and Herzegovina.  There is no place other than The Hague to try them.
 

59. The three courts or their functional successor(s) must retain, and in some respects be vested with, the authority and capacity to, for example:

· Press national and international authorities for the apprehension of at-large accused (ideally, with the backing of the Security Council).

· Determine whether their trials should take place at the international level or be transferred to national or other jurisdictions (see terms of ICTY RPE rule 11bis in paragraph 50).

· Request and arrange the transfer of the apprehended accused into their custody (see section J).

· Detain such accused.

· Prosecute and try such accused fairly and expeditiously.  This includes the authority and capacity to undertake supplementary investigations, summon and subpoena witnesses, order and arrange victim and witness protection measures, support defence counsel, arrange translation and interpretation services, and hold appeal proceedings.

· Supervise the enforcement of any eventual sentences.

60. The need to provide for the real possibility that the ICTY, ICTR and SCSL or their functional successor(s) will need to conduct additional trial and appeal proceedings in respect of persons charged with serious crimes falling under their respective jurisdictions
 after the completion of the current mandates of the three courts is further underscored by the discussions in sections F (review proceedings), J (revocation of cases referred to other jurisdictions for trials) and L (deferral of national proceedings).        

(b)
Trials in absentia, and quasi-judicial in absentia mechanism
61. The possibility of granting the ICTY, ICTR and SCSL or their functional successor(s) statutory authority and capacity to conduct trials in absentia in certain circumstances after the completion of their current mandates with respect to at-large accused could be considered, although financial, legal and policy factors suggest that the ICTY, ICTR and SCSL or their functional successor(s) should not consider such option seriously at present.  The possible purposes of such trials, and their conditions and modalities are not explored in the briefing paper.
 

62. Serious thought could be given to the possibility – also not fully explored in the briefing paper – of requiring the three courts or their functional successor(s) to resort to a quasi-judicial mechanism similar to that provided by rule 61 of the rules of the ICTY and ICTR in certain circumstances after the completion of their current mandates with respect to at-large accused.  The outcome of a rule 61-procedure is the issuance by a trial chamber, following a public, quasi-judicial process, if convinced by the evidence submitted by the prosecutor, of a public declaration that there are reasonable grounds for believing that an accused who could not be apprehended has committed all or some of the crimes charged in the indictment against him/her, and the (re-)issuance of an international arrest warrant.
  
63. The ICTY has used the procedure with respect to eight accused in five cases, including in the jointly reviewed Karadzic and Mladic cases; these rule 61-proceedings all predate 1997, a time when relatively few accused were in the court’s custody.
  The mechanism – which is not a trial and does not result in a judgment
 – seeks to strike a balance between the right of accused to be present at their trial and the interests of justice where they have not been brought before court.

64. Rule 61 and its use by the ICTY have been criticised on due-process grounds, but it is a mechanism that could, in appropriate circumstances and with other due-process safeguards in place, play a useful role during the residual functions phase of the three courts.  The mechanism, suitably adapted and used only as a last resort and after proper notification to all stakeholders, could, for example: 
· Be used to draw renewed international attention to the fugitive status of accused and the non-cooperation of state and other authorities in locating and apprehending them, and the way this undermines the international criminal justice system and threatens peace, security and the rule of law.  Public declarations to this effect may increase pressure on the relevant authorities to apprehend accused.

· Underscore the fact that there are substantiated allegations that accused have committed serious violations of international law.
· Be used as a “formal means of redress for the victims of the absent accused’s alleged crimes by giving them an opportunity to testify in public and to have their testimony recorded for posterity.”

· Be employed just before a significant downsizing of residual functions capacity takes place.
Should the accused be apprehended later, the three courts or their functional successor(s) will revoke the earlier public declaration and try the accused anew, or transfer the cases to another jurisdiction for trial.     
L. Deferral of national criminal proceedings
65. It is possible that after the completion of the current mandates of the ICTY, ICTR and SCSL, their at-large accused will be apprehended by national authorities.  The relevant national authorities may then want to investigate, prosecute and try them nationally.  Depending on the circumstances, this may be unacceptable for the international community, which may consider it more appropriate for the accused to be tried before an international jurisdiction.
  For example, the international community may fear political interference in the national proceedings or it may harbour serious doubts about the capacity of the national authorities to diligently try the accused on complex charges in accordance with international due-process standards.
66. With some variation, the governing instruments of the ICTY, ICTR and SCSL provide that the prosecutor of the relevant court may propose to a trial chamber designated by the president that a formal request be made that national courts before which criminal proceedings have been instituted defer to the competence of the international court.
  The express instances in which the prosecutor may approach a trial chamber for such a request include where it appears that: (a) the crimes being investigated or prosecuted are the subject of an indictment of the international court; (b) the act being investigated is characterised as an ordinary crime; (c) the authorities lack impartiality or independence; (d) the proceedings are designed to shield the accused from international criminal responsibility; and (e) the case is not diligently prosecuted.  The trial chamber dealing with the proposal for deferral may issue a formal request to the state concerned that its court defer to the competence of the ICTY or ICTR.  Any subsequent trial must be held before another trial chamber.  If the state concerned fails to satisfy the trial chamber that it has taken or is taking adequate steps to comply with the request, the trial chamber may request the president of the relevant court to report the matter to the Security Council.  In the case of the SCSL, the relevant governing instrument expressly refers to such an order or request for deferral being addressed to the government of Sierra Leone “under whose jurisdiction the investigations or proceedings have been instituted”.  It also provides that the trial chamber, if not satisfied with the response of the government, may refer the matter to the president “to take appropriate action”.

67. The ICTY, ICTR and SCSL or their functional successor(s) must retain the authority and capacity to request or order, if necessary with the backing of the Security Council, other courts to defer to their competence to prosecute and try the accused of the three courts where this is appropriate.  The process concluding with the transmission by the registry to the state concerned of the request or order for deferral will entail judicial, prosecutorial and registry activities.  The involvement of fewer judges or of a single judge only could be considered.  Arranging the transfer of the accused to the custody of the relevant court or its functional successor, detaining him/her, and conducting trial and appeal proceedings entail the full range of judicial, prosecutorial and registry (including defence support and victim and witness protection and support) activities.  (Paragraph 60, on the need to provide for the real possibility that the ICTY, ICTR and SCSL or their functional successor(s) will have to conduct additional trial and appeal proceedings after the completion of the current mandates of the three courts, is of relevance to this section as well.) 
M. Management, preservation, use and disposal of records and materials

68. The ICTY, ICTR and SCSL hold and manage vast amounts of public as well as confidential records, evidence, data and other materials in various languages in paper, electronic, audiovisual and other formats (records and materials).
  For example, by May 2005 the ICTY had a judicial database with 220 gigabytes, 45 000 videotapes of proceedings and another 5 500 videotapes of evidence, nearly 6 million items of paper and still-photo​graphic evidence, and more than 13 000 artifacts obtained as evidence.
  The records and materials of the ICTY and ICTR belong to the UN, and will eventually become the responsibility of the UN Archives and Records Management Section of the Secretariat (UN archives section) in New York, unless an alternative arrangement is made.
  With respect to the SCSL, the UN and the government of Sierra Leone appear to have an informal understanding that the former will take responsibility for preserving the court records, with copies of the public records remaining in Sierra Leone.
  
69. Much of the records and materials will have to be organised, maintained and secured for two overarching residual purposes, conveniently distinguished as (a) ‘non-legacy’ residual purposes and (b) legacy residual purposes.

(a)
Non-legacy residual purposes
70. For years to come after the completion of their current mandates, the ICTY, ICTR and SCSL or their functional successor(s) must have direct, immediate and easy access to properly organised, maintained and secured public and confidential records and materials that they may need to perform their ‘non-legacy’ residual functions – those covered in sections E to L and N – effectively and properly.
  Such records and materials include the following:

· With respect to cases that remain active (cases of at-large accused, for example) or cases that may be reactivated (cases of convicted persons whose sentences require supervision or whose judgments may one day require revision, for example), records and materials such as indictments and warrants of arrest, certain motions, orders and decisions, judgments, certain transcripts and audiovisual and other recordings of proceedings, and certain courtroom exhibits.  Such records and materials are currently maintained by registries. 

· With respect to cases that remain active or that may be reactivated, records and materials that are maintained by the prosecutors, including case preparation and investigators’ notes, materials used to generate evidence, potential evidence that has not been tendered in court, and records of any cooperation by accused and convicted persons with the prosecutor.

· Details of protective measures in force with respect to victims and witnesses, and their personal details.

· Certain administrative and financial records with respect to, for example, defence counsel and convicted persons (including with respect to those still serving their sentences and those who have been released).

· Certain records pertaining to the development of rules, directives and practice directions.

· Certain official communications and agreements with state authorities and governmental and non-governmental organisations, including victim and witness-relocation agreements.

71. Direct, immediate and easy access (including by electronic means, if appropriate) to relevant, properly organised, maintained and secured confidential and public records and materials (often in more than one language) is central to the effective and proper performance of the non-legacy residual functions.  With respect to some functions, one or more organs may require access to a very limited number of documents, with respect to other functions, all three organs, including the registry with its victim and witness and defence sections, may require access to a vast amount of records and materials.
  

72. National authorities trying cases referred to them by the three courts or their functional successor(s) are among the external parties that may also require access to both public and confidential records and materials maintained by the three courts or their functional successor(s), which must retain the authority and capacity to assess and execute requests for access and assistance.  

73. Some of the confidential records and materials relevant to the non-legacy residual functions could over time be made public.  Some of the public and confidential records and materials will over time become irrelevant to the performance of the non-legacy residual functions and will need to be disposed of or earmarked for longer term preservation.  Some of the records and materials may need to be captured in new formats better suited for long-term preservation.  The ICTY, ICTR and SCSL or their functional successor(s), in collaboration with other parties where appropriate, must have the authority and capacity to deal with such matters during the residual phase.

(b)
Legacy residual purposes  

74. Overlapping with but also extending way beyond the lifespan of the non-legacy residual functions of the three courts, is the permanent organisation, management, maintenance and securing of confidential and public records and materials of the ICTY, ICTR and SCSL and their functional successor(s), and the making available of public records and materials for use by, for example, victims and witnesses and their family members, interested members of the public, policymakers, and scholars of history, international relations and international law.  The expansion and maintenance of the websites of the three courts would be a key aid in this regard.  An added element of the legacy residual function could be the promotion of the accomplishments of the three courts and their functional successor(s), although this could be done by interested external governmental and non-governmental agencies, including non-governmental organisations and other civil society groups in the former Yugoslavia, Rwanda and Sierra Leone.

75. Over time, some confidential records and materials may be declassified; others may have to remain confidential for many decades.  Some records and materials may be destroyed because their retention serves no useful purpose (this would especially be the case with respect to certain administrative records and materials), but others may have to be permanently retained.  Appropriate declassification and disposal criteria, procedures and schedules would have to be established and properly implemented.
  Declassification and disposal functions will have to be performed from the date of completion of the current mandates of the three courts.

(c)
Involvement of ICTY, ICTR and SCSL or their functional successor(s) 

76. During the period ending with the completion of the non-legacy residual functions, the three organs of the ICTY, ICTR and SCSL or their functional successor(s) will have to play a variety of roles in the organisation (including via electronic databases), maintenance, declassification and disposal of physical and non-physical records and materials relevant to non-residual functions.  In some instances, they will have to collaborate with external UN and other agencies.  For example, one or more judges will have to decide on or oversee the declassification and disposal of registry maintained records and materials with respect to protected victims and witnesses.  Their decisions may then enable the prosecutors to determine whether related records and materials maintained by the prosecutors can be declassified or disposed of.

77. After the completion of the non-legacy residual functions, the declassification and continued control of access to confidential records and materials seem to be the only functions that would perhaps require judicial and prosecutorial input.  The legacy function of organising, maintaining, disposing, and making available for public use the remainder of the records and materials of the three courts and their functional successor(s) could be completely transferred to one or more states or organisations.  For example, the UN archives section could take direct control of certain administrative records.  At the same time, it could let an interested organisation or state take charge on its behalf of the other records and materials in a centralised archive (including the maintenance of a public website), and let one or more interested states or organisations take charge of ‘satellite archives’ or ‘mirror archives’ in the states of the former Yugoslavia, Rwanda and Sierra Leone.  The stakeholders will have to decide whether such satellite archives will hold the original records and materials (including physical exhibits) – which will probably be the ideal solution – and a centralised archive only certified copies of original documentary records and materials.  Having one or more archives in the former Yugoslavia, Rwanda and Sierra Leone should ensure direct access to victims, witnesses, scholars and others interested people and organisations of those countries.                 

78. Before the completion of non-legacy residual functions, records and materials controlled by the ICTY, ICTR and SCSL or their functional successor(s) that become irrelevant to non-legacy residual functions could be transferred to the exclusive legal control of the entity or entities responsible for the permanent control of the other records and materials for legacy purposes.  (Depending on where the ICTY, ICTR and SCSL or their functional successor(s) and the legacy archive or archives will be based, much of the physical records and materials may not need to be moved physically.)  

(d)
Related activities by ICTY, ICTR and SCSL, and other archiving issues
79. Especially the ICTY and ICTR have made progress in preparing for the long-term organisation, maintenance and preservation of confidential and public records and materials, and for the disposal of earmarked ones.
  Further preparation and implementation activities are undertaken in cooperation with the UN archives section and other stakeholders.  They include the government of The Netherlands and the city council of The Hague, which has offered to house a centralised archive for both the ICTY and ICTR.
  The courts have also sought the advice of expert consultants on archiving issues.

80. One such expert, Ms Trudy Huskamp Peterson, has written a public report for the United States Institute of Peace on archiving issues with respect to the ICTY, ICTR, SCSL and other internationalised criminal fora, including those under UN auspices in Kosovo.  The report – Temporary Courts, Permanent Records, published in August 2006
 (archiving report) – underscores the complexity of archiving issues.  It includes the following highlights and recommendations, including the sensitive issue of whether to establish a centralised archive in The Hague, which could be considered by stakeholders.
· Governments which played a central role in bringing the courts into existence, as well as those whose citizens have the primary stakes in the courts’ work, should actively support and encourage the UN’s efforts to prepare for its archival responsibilities and to find a secure location for the preservation and use of these records.

· The UN archives section has authorised the destruction of some records at the ICTY and ICTR under the UN general records schedules, and it has approved the retention and destruction for some specific sets of records.  No records have yet been shipped from ICTY to the UN archives section in New York, but the first body of ICTR records was sent in the winter of 2006.

· The ICTY, ICTR and SCSL “have elec​tronic document management systems maintained by the registry staff.  These are central resources for any research in court records and should be retained.  Unlike the standard commercial databases used by the Rwanda and Sierra Leone courts, the Yugoslavia tribunal’s Judicial Database (JDB) was built within the ICTY and has components that go far beyond a standard document management system.  The ICTY has demonstrated that the document storage in the JDB could be downloaded to and managed by the document management system used by the UN archives in New York.  However, in doing so, some of the major JDB functionalities would be lost, to the detriment of future users.  In addition, a third of the contents of the JDB are currently restricted; the archives will have to manage extensive permissions for access and will have to review the JDB prior to public release of its contents.  Finally, because it is a custom-built system, the long-term maintenance, migration, and preservation of the JDB could be costly as technologies evolve.  The Yugoslavia tribunal should contract with an electronic archives specialist to do a complete review of the preservation options for the system.  Unless the cost is prohibi​tive, the custom-built JDB with all its functionalities should be preserved.”
  (As mentioned in paragraphs 74 to 77, however, the determination whether to declassify records and materials – and whether to grant access to confidential records and materials – is to be made by a judicial and/or prosecutorial authority, especially in relation to records and materials relevant to the non-legacy residual functions.)

· Of particular relevance to the question whether to preserve original or copied records and materials in the countries or regions where the crimes were committed, is the May 2006 events in Timor-Leste, where political unrest in Dili led to the loss of some of the records assembled by the Serious Crimes Unit, established under UN auspices to prosecute those responsible for serious crimes committed in 1999.  “Whether the looters targeted the records for destruc​tion or whether they were merely looting is irrelevant: the databases are lost and some of the paper records are gone.  Fortunately, the United Nations Security Council had required that a copy of the records of the Serious Crimes Unit be made, and that was done in the spring and summer of 2005.”
 Such a copy, however, does not address the very grave security and witness protection issues arising from the serious crimes documents which went missing.  

· “An archives should foster research, provide consistent service, and use resources efficiently to preserve the records and make them available.  Establishing a single, centralized judicial archives for the records of all of the temporary international criminal courts would support all these goals.”

· “Creating a central archives does not mean that access will be prohibitively difficult for researchers in the countries most directly concerned with the work of the tribunals.  A sound work program for a central archives would include large-scale copying of records for deposit in institutions in those countries as well as robust description and delivery services.”

· “The archives will need specialized storage for paper, electronic materials, audio record​ings, video recordings, photographs, and artifacts.  Each of these physical types needs special preservation conditions.  Temperature and relative humidity need to be controlled in the storage areas, stable conditions (uninterrupted electrical power, for example) are crucial for long-term preservation, and dust must be held to the absolute minimum around magnetic media such as audio, video, and data tapes. Major computer systems need specialized rooms. In addition to special preservation conditions, court records require special security.  A substantial portion of the original records retained as archives will require high levels of security for decades.  Videotapes and audio recordings and transcripts of proceedings usu​ally exist in both public and nonpublic versions … and the nonpublic version must be secured.  Files of prosecutors, investigators, defense lawyers, and regis​trars all have items that are potentially damaging if released prematurely.  The facility that houses these materials will need effective physical and electronic security programs.  Consistent electricity, temperature and humidity controls, and good security regimes are absolutely essential.  If the United Nations houses tribunal records in two, three, or more locations, the costs of providing these services will be doubled or tripled.”

· “… [N]either the current UN archives facilities in New York nor the UN’s European archives facility in Geneva has space for the voluminous records of the temporary international criminal tribunals.  Moreover, neither has quality archival space with adequate preservation controls for nonpaper materials, and neither has an in-house preservation capacity… Also, neither UN facility has the space for the physical objects (as diverse as architectural models and spent ammunition) in the courts’ possession, and additional security controls would have to be installed for the sensitive court records.  In either city, new space and new preserva​tion resources would have to be found to accommodate the archives.  Furthermore, potential users and current court staff alike argue that records sent to New York will be too far both from the sites where the events on trial occurred and from the current sites of the courts.  They further worry that records sent to New York will simply be locked up, inaccessible to users.  The location that gains the most support from users is The Hague, largely because the records would be proximate to both the International Criminal Court (ICC) and the Inter​national Court of Justice (ICJ).  The city, too, supports the idea.  Wim Deetman, the city’s mayor, published a document in 2005 on the role of The Hague in international law, in which he posits hosting an international judicial archives service.
  The city advertises itself as the “world capital of peace and justice,” noting that it is the home of the Permanent Court of Arbitration, the ICC, the ICJ, the Academy of International Law, the Organisation for the Prohibition of Chemical Weapons, and Europol, as well as ICTY.  The Peace Palace in The Hague, managed by the Dutch Carnegie Foundation, houses the archives of the ICJ and its predecessor, the Permanent Court of International Justice, as well as the records of the post–World War II Nuremburg tribunal (the International Military Tribunal, or IMT).  Short of space, the Peace Palace has had to place some of its records in courtesy storage in the National Archives of The Netherlands, and the UN Gen​eral Assembly recently authorized funds to take preservation actions on the records of the IMT.  An international judicial archives in The Hague could provide storage and reference services for at least the IMT records, if not the records of the ICJ itself.  The ICC in The Hague will also need judicial archives storage and services.  While the legal framework of the ICC may preclude using a single archives service that would man​age the UN records as well as those of the ICC, future storage and user services needs of the ICC should be considered when planning an international judicial archives.  Because the permanent facility for the ICC has not yet been constructed, it would be possible to harmonize the plans for an international judicial archives with those of the archives for the ICC.  Retaining the ICTY records in The Hague would avoid costly shipping of the largest body of temporary court records.  The archives could take over computer and other equip​ment from the ICTY, and the transition from court to successor archives could be handled without the break in service that would result from shipping the records elsewhere.  Whether the records from ICTR or SCSL are shipped to New York or The Hague is probably cost neutral.  In addition to the international judicial presence in the city, The Hague is a center for archival excellence.  It is the home of two outstanding archival institutions, the national archives of The Netherlands and the city archives of The Hague…  The Netherlands also has a well-developed coterie of archival suppliers and contract ser​vices, enabling an archival institution to easily obtain supplies and technical support.  Many models exist for cooperative archival facilities, and the UN administration should explore these with Dutch officials and potential donors… The United Nations should also begin to canvas international donors, both governments and nongovernmental institutions, to evaluate the level of resources that might be available for construc​tion and, critically, continued staffing and maintenance of the archival program.”

· The ICTY, ICTR and SCSL “must establish basic access rules for their records before closing; they should make every attempt to harmonize their access provisions.  The access policy must balance the public’s right to know about the courts’ activities and the right of defendants, victims, witnesses, and court personnel to protect information about themselves from potentially harmful public disclosure.”

· If the archives are to be located away from the current sites of the three courts and the sites of the crimes, “copies of publicly available records should be made and deposited in multiple institutions in the countries involved.  Making copies is not inexpensive, but it is far less costly than operating permanent archives in multiple locations.”

N. Other residual functions

81. Other residual functions which the international community would have to consider when planning for the residual functions phase of the ICTY, ICTR and SCSL include the following:  

(a)
Ongoing investigations

82. The prosecutors of the ICTY, ICTR and SCSL or their functional successor(s) must retain the authority and capacity to continue investigating cases against at-large accused after the completion of their current mandates.  This also involves judicial and registry activities.  For example, prosecutors may need judges to order a state or another entity to locate and secure new documentary evidence which has come to light, and the registry will need to communicate the order to the relevant entity and may need to file some materials in the case.
  The investigations may also result in the amendment of existing indictments, which require the involvement of one or more judges and the registry (see section N(c)).  The scope of the prosecutors’ authority could perhaps be limited to ensure that only investigations that would substantially enhance its case may be undertaken.

(b)
Disclosure of exculpatory material to defence

83. The obligation on the prosecutors to disclose exculpatory material to the defence – material which may suggest the innocence or mitigate the guilt of accused and convicted persons or affect the credibility of prosecution evidence – is an ongoing obligation and must remain intact after the completion of the current mandates of the ICTY, ICTR and SCSL.  This function may also entail judicial and registry activities.
  For example, the prosecutors may seek a ruling from one or more judges relieving them of the disclosure obligation in pressing circumstances (such as where the disclosure may affect the national security interests of a key cooperating state).  The outcome of such disclosure may lead to applications for review by convicted persons of the three courts (see section F), or the withdrawal of indictments against at-large accused (see section N(c)), both processes which will involve judicial and registry activities.            

(c)
Amendment and withdrawal of indictments
84. Indictments against at-large accused may need to be amended after the completion of the current mandates of the ICTY, ICTR and SCSL.  Indictments may need to be amended for various reasons.  For example, the prosecutors may have discovered new evidence in the course of their ongoing investigations (see section N(a)) or they may have been provided with new information by states, non-governmental organisations or individuals, necessitating the updating of the indictment.  Judicial approval of amendments to indictments which have been confirmed is currently required by the governing instruments of the three courts;
 such approval, whether by one or more judges should remain a requirement.  Registries lend administrative and other support to the judges and prosecutors in the amendment processes, and register and publicise amended indictments.

85. The ICTY, ICTR and SCSL or their functional successor(s) must also retain the authority and capacity to withdraw indictments.
  This may be necessary after the coming to light of exculpatory material (see section N(b)), for example.  At present this function involves the prosecutor, one or more judges and the registry.
  Depending on the reason for withdrawal, the residual function will similarly involve judicial, prosecutorial and registry activities.

(d)
Assistance in return of proceeds of crime and provision of compensation to victims 

86. When convicting accused, the ICTY, ICTR and SCSL may order the return to the rightful owner of property and proceeds acquired in the course of the commission of the crimes, even if the property and proceeds are in the possession of third parties having no connection to the crimes.  The process of determining rightful ownership may involve national authorities, and the issuing by the three courts of provisional orders to preserve such property and proceeds.

87. Furthermore, victims of crimes may approach a national court or another competent national authority for compensation, based on the judgments of the ICTY, ICTR and SCSL.  For the purposes of such claims, the competent national authorities are bound by the findings of the three courts as to the criminal responsibility of convicted persons for the injuries caused.

88. Both restitution and compensation proceedings may extend beyond the date of completion of the current mandates of the ICTY, ICTR and SCSL.  For example, appeals chamber judgments handed down shortly before the completion of the current mandates of the three courts may confirm findings of unlawful taking of property by convicted persons or personal injury to victims; subsequent restitution and compensation proceedings involving the three courts, national authorities, affected third parties and victims could take longer than a year to finalise.  Although such residual activities are for various reasons perhaps unlikely to arise often in practice, the three courts or their functional successor(s) must retain the authority and capacity to monitor progress, provide support to claimants, and administratively or judicially intervene if necessary.  It would appear that the registries and chambers (or single judges) are the only organs that would be need to be involved in such functions.
(e)
Support and oversight of defence counsel

89. Defence counsel involved in the residual functions covered in the briefing paper will require support similar to that which they currently receive at the ICTY, ICTR and SCSL.  This includes the determination and provision of legal aid, financial and administrative support enabling them to properly represent their clients.  Their duties towards the three courts or their functional successor(s) and their clients – such as the duty to file powers of attorney in order to represent a convicted person whose case is to be reviewed, or the duty to respect the protective measures still in place with respect to victims and witnesses, for example – would also have to be implemented and overseen by appropriate bodies.  The oversight function also includes the capacity to discipline defence counsel if necessary; it may not always be possible to refer disciplinary proceedings to the relevant professional bodies regulating the conduct of defence counsel.  (It is also possible that disciplinary proceedings with respect to defence counsel activities undertaken shortly before the completion of the current mandates of the three courts could only be pursued after that date.)  Both residual judicial and registry (including the defence section) authority and capacity, adapted as required, must be retained to perform residual functions pertaining to defence counsel.

(f)
Ex-staff matters
90. The ICTY, ICTR and SCSL or their functional successor(s) must be able to deal with some administrative matters of ex-staff members and ex-judges.  
91. With respect to in particular the ICTY and ICTR, pension administration in respect of the permanent judges is one example.  (Their pensions are paid from the budgets of the two courts, provided by the UN General Assembly, and administered by the two courts.  The UN Joint Staff Pension Fund does not administer the judges’ pensions.)  Another is disciplinary proceedings involving ex-staff members, launched before the completion of the current mandates of the two courts; such proceedings may take years to be finalised via the appropriate UN procedures and channels.  Such residual functions may require the involvement of the registries of the two courts or their functional successor(s).  However, unless it is considered necessary to handle the administration of such ex-staff matters together with the administration of staff members of the ICTY and ICTR or their functional successor(s) after the completion of their current mandates, the functions in relation to the former group should perhaps be transferred to one or more other UN bodies or offices.  
O. Residual mechanism or mechanisms: preliminary assessment of some options

(a)
Relevant factors

92. It is clear that the international community has to devise one or more mechanisms that can perform the judicial, prosecutorial and other residual functions of the ICTY, ICTR and SCSL.  Factors to be considered in identifying the most appropriate residual mechanism(s) include the following:

(i) Is the mechanism(s) practical and effective, and does it have the necessary legal authority?  An element of these factors is whether the necessary links and hierarchies of authority between the various functions and components tasked with performing those functions, wherever they may be located, are in place.  For example, is the judicial component of the mechanism(s) properly and effectively authorised to make determinations that bind the components in charge of prosecutorial and registry (including archiving) functions, as well as other entities such as states, and is it backed by enforcement tools?  The authority of the ICTY and ICTR, stemming from their founding resolutions adopted by the Security Council under the binding enforcement provisions of chapter VII of the UN Charter, should be retained in any residual mechanism(s) in order to enhance their effectiveness.  Another element of these factors concerns physical arrangements.  For example, the residual judicial component ideally has to be located in the same secure building as the residual registry (including the records management, victims and witnesses and language services sections) and prosecutorial components, especially during, for example, the trial of a high-profile accused and the review of an earlier judgment.  The records that judges or prosecutors may require to do their work should not have to be couriered or shipped to them from other locations holding such records and materials.  In other words, depending on the specific residual function, the location where the records and materials relevant to non-legacy residual functions are held (including physical evidence and objects that may be tendered into evidence in future trials) is where the judges and prosecutors should be located.
  It is difficult to foresee that all such records and materials can be digitised and that judges and prosecutors will be able to perform all their residual functions remotely. 

(ii) Does the mechanism(s) have sufficient sources of funding, and is it cost-efficient ?  

(iii) Is the mechanism(s) multi-functional, i.e. does it cover several residual functions?

(iv) Is the mechanism(s) on a legally sound footing ?  This factor overlaps with the legal authority factor identified in sub-paragraph (i), but it more narrowly concerns the question whether the legality of the basis of the mechanism(s) is beyond doubt. 

(v) Is the mechanism(s) accessible to the various stakeholders, including defence counsel, victims, witnesses, interested non-governmental organisations and stakeholders, and observers of proceedings?  This factor also concerns the issue of access of a wide range of stakeholders to records and materials for legacy residual purposes.

(vi) Is the mechanism(s) sufficiently stable, well respected and properly and transparently managed ?  The stability and respect elements go to issues such as whether qualified and experienced permanent and temporary employees will be assured that the mechanism(s) offers sufficient job security and career advancement opportunities.  For example, if there is a risk that the mechanism(s) can be unexpectedly dissolved or substantially reorganised in a way which make career and personal planning difficult, the mechanism(s) may be unable to draw qualified and experienced employees.  The respect element further concerns the question whether stakeholders other than employees, including the international community at large, the governments of Rwanda, Sierra Leone and the states of the former Yugoslavia, the citizens of those states, and donor states and interested non-governmental organisations respect the mechanism(s).           

(vii) Can the mechanism(s) handle the projected workload ?  Detailed assessments will have to be made of the projected short-, medium- and long-term residual functions workload of each of the three courts.  The workload of the ICTY and ICTR is likely to be much heavier than that of the SCSL.  Some residual functions are likely to arise regularly for at least 10-15 years.  These include sentence supervision and pardon and commutation matters; applications for review of earlier judgments; victim and witness protection and support matters; issues surrounding access to confidential records and materials (maintained by both residual registry and prosecutor); and matters in relation to the organisation, maintenance, preservation, use, declassification and disposal of records and materials relevant to non-legacy residual functions.  Detailed estimates will have to be made of the number of permanent as well as temporary staff, including some who could be ‘on call’, that would be required to perform such regular residual functions.  The possible delegation or outsourcing (also on short-term contract bases) of some residual functions or elements of residual functions to ‘external’ parties should also be considered.  For example, certain witness protection or support functions can be performed by external parties, including national authorities or UN bodies.  However, the residual mechanism(s) of the relevant court must retain the authority and capacity to effectively oversee the activities of such external parties.
  The result of such delegation or outsourcing will not in all instances result in a smaller permanent staff component or financial savings for the residual mechanism(s).    

(viii) Is the mechanism(s) effectively flexible, i.e. can it increase and decrease its capacity speedily (and, of secondary importance, can it be adapted to cover some or all residual functions of other international and internationalised criminal courts)?  For example, the temporary staff members of the residual ICTY – in the judicial, prosecutorial and registry components – may have to be drastically increased within the space of a few weeks to ensure the speedy, full review of an earlier judgment or the trial of a high-profile accused, after which the much smaller permanent staff component will continue to perform the other, smaller scale regular residual functions.

(ix) Are the premises and records and materials data of the mechanism(s), and its staff and other visitors (including witnesses) properly secured?  

93. When considering the possible residual mechanism(s), the various residual functions – and their various elements – cannot be assessed in isolation from one another.  The same is true for the factors highlighted above. 

(b)
Less viable options: different successor entities, a single state, and the ICC?
94. Given the linkages between the various residual functions and their various elements and the three organs or components – backed by the necessary authority and capacity – relevant to most residual functions in relation to each of the ICTY, ICTR and SCSL, it is unrealistic to split and transfer all the various residual functions to different successor entities.  Establishing effective links between different states and/or national non-governmental organisations and/or international governmental and non-governmental organisations (such as the ICRC or UN bodies and programmes such as the Office of the High Commissioner for Human Rights and the United Nations Development Programme), each responsible for different residual functions (judicial, prosecutorial, registry and legacy) or different elements or components of such functions, could be complex and inefficient.  The system will be cumbersome.  Establishing all the necessary hierarchies of authority between different functional successors may well be impossible.  For example, the judicial authority of the residual ICTY mechanism would have to vest in some entity (it could be impractical to vest judicial authority in more than one entity, at least over the short to medium term).  However, sovereignty concerns (in the case of states), and mandates and constituent instruments (in the case of existing international governmental or non-governmental organisations) and concerns about their organisational independence (in the case of certain non-governmental organisations) may present significant hurdles to them accepting binding orders from another state or another organisation vested with the residual judicial authority.  An effective residual functions system cannot depend on non-binding undertakings of future cooperation between different functional successors.     

95. Given the linkages between the various residual functions and their various elements and the three organs or components, the complete transfer of responsibility for all residual functions in relation to one or more of the three courts to a single state does not appear to be a realistic option.  Some residual functions should perhaps be performed by an international forum, on behalf of the international community.  For example, the review by a national court of the earlier conviction by an international court of a high-profile accused, or the prosecution and trial of a ‘post-closure’-arrested high-profile accused such as Ratko Mladic by national authorities would be incongruous.  Aside from the other important policy, legal, security and practical questions that the transfer of responsibility for residual functions to any of the states of the former Yugoslavia, Rwanda and Sierra Leone would raise, none of them is likely to have the capacity to properly take on such a task in the near future.  Few states have the capacity to take over the residual functions in relation to one or more of the three courts, and of those, none is likely to be willing to accept the burden, financial and otherwise, that it will impose not just on the national justice system but also on other national authorities such as the security services.  Moreover, some way would have to be found of vesting primary – overriding – authority in such a state in relation to other states (as well as non-state role-players).
       

96. It would seem as if The Hague-headquartered ICC would be unlikely to agree to take responsibility for the main residual functions of the ICTY, ICTR and/or SCSL.  There are substantive differences between its legal basis and those of the three courts.  It is a treaty body, with just over 100 states parties to its constituent treaty, the Rome Statute of the International Criminal Court of 1998 (ICC Statute).  Its jurisdiction stretches back to July 2002 only, and although there are some similarities, there are also substantive differences between its law and rules and those of the three courts.
  The court’s relationship to the UN, including the Security Council, differs markedly from that of the ICTY and ICTR.
  These and other hurdles such as the complicated amendment procedure of the ICC Statute,
 although not insurmountable, suggest that transferring the residual functions of the ICTY, ICTR and SCSL to the ICC as such may not be a realistic option.

97. There is no other international or internationalised criminal court to which the residual functions of the ICTY, ICTR and SCSL can be transferred.  However, as suggested in paragraphs 116 and 117, the three courts or their functional successor(s) could conceivably use the facilities of the ICC and/or other existing or former courts when performing some or all their residual functions, although this may not be the ideal solution while the volume of residual functions of the three courts remains relatively high. 

(c)
Workable options: separate or joint mechanisms?
98. Separate residual mechanisms or a joint mechanism are the two basic options that may offer the best possible solutions.  

Separate residual mechanisms

99. Under the separate residual mechanisms option, the ICTY, ICTR and SCSL – encompassing judicial, prosecutorial and registry components – would perform their residual functions separately, except that the existing joint ICTY-ICTR appeals chamber arrangement could continue.  The three residual courts would retain their separate identities.  The transition between the ‘pre-completion’ phase and residual functions phase would be uninterrupted, and expertise and skills would be preserved.  

100. The mandates and constituent instruments of the residual courts would be amended, as would their staff, pension and short-term contract rules and procedures and most of their other governing instruments and agreements such as headquarters, sentence-enforcement and witness-relocation agreements, to reflect their residual functions mandate.  Such amendments could include establishing new structures and permanent and temporary staff appointment procedures more appropriate to the residual functions phase and limiting or broadening the powers of current structures.  For example, with respect to some functions the possibility of expanding the powers of the president could be considered.  With respect to any contempt-of-court proceedings that have to be conducted by the residual courts, the possibility of trial at first instance before a specially appointed single judge and of appeal hearings before specially appointed three judges (instead of the current three-five judges arrangement) could be considered.  New appointment procedures, tailored to ensure maximum responsiveness to residual functions needs that can change overnight, for judges and other personnel would have to be considered.
 

101. One possible option could be the maintenance by the Security Council of a roster of ‘duty judges’ and ‘duty prosecutors’ for each residual court from which the president or prosecutor of the relevant court could appoint judges or prosecutors as the need arises.  (Different arrangements may be required in respect of the SCSL, which should continue to be staffed by Sierra Leonean and international personnel.)  The status of the ICTY and ICTR as Security Council organs established under chapter VII of the UN Charter and their associated powers would remain in place.  The funding arrangements of the three residual courts, as well as their privileges and immunities and international legal personality could remain largely unchanged.

102. To ensure continuity and take advantage of existing host government and host city relations, the principal seats of the residual ICTY, ICTR and SCSL could remain in The Hague, Arusha and Freetown, respectively, subject to the agreement of the national and city authorities.  (The building housing the ICTR in Arusha also houses the East African Court of Justice, the court of the East African Community.  The city may also be host to the merged African Court of Human and Peoples’ Rights and the Court of Justice of the African Union.  A residual ICTR could seek to share some facilities, or make use of facilities such as the courtroom of either court if the need arises.  As long as the Tanzanian authorities agree to the presence of the residual ICTR’s principal seat in Arusha, there would not appear to be any significant advantages in moving the seat to Kenya or another country other than Rwanda in the region).  As is at present the case, public-outreach activities and cooperation with the relevant authorities in the states of the former Yugoslavia, Rwanda, Sierra Leone and other states would continue.  Field offices would be maintained if and as necessary.  Moving the principal seat of the residual ICTR to Rwanda, and that of the ICTY to a state of the former Yugoslavia, should receive priority if the circumstances in those states improve sufficiently.

103. The drawbacks of moving the principal seat of the ICTY from The Hague nearer the former Yugoslavia (to Vienna, for example) would perhaps outweigh the advantages that such a move might entail.  Moving would be costly and disruptive.  Depending on the location, travelling between the new seat and the states of the former Yugoslavia most relevant to the work of the residual ICTY may not be much quicker, cheaper or more convenient than travelling to and from The Hague.  Relations between the ICTY and the host government and authorities in The Hague, which hosts a number of other international and non-governmental organisations, including the International Court of Justice, Permanent Court of Arbitration, ICC, Iran-US Claims Tribunal and Organisation for the Prohibition of Chemical Weapons, are relatively smooth.                     

104. If possible and appropriate, the residual courts should seek to transfer cases (be they trials of accused arrested after the completion of their current mandates, or cases whose transferral to national jurisdictions have been revoked) to other jurisdictions.  As highlighted in paragraph 92 (vii), certain non-judicial residual functions or elements of residual functions of each residual court could be delegated or outsourced to external parties.  The residual courts would retain oversight and coordination authority.  In some instances it could result in cost savings.  

105. Consideration could also be given to completely transferring some limited residual functions of each court to external parties, without the residual courts retaining any related authority.  For example, certain ex-staff residual functions should perhaps be completely transferred to an appropriate UN body or office.  (However, each residual court should retain the general authority and capacity to handle its – potentially wildly fluctuating – own personnel, infrastructure and procurement needs.)           

106. As explained in section M(a) and paragraph 92(i), each residual court, particularly its registry and prosecutorial components, will have to retain control and authority over – and have direct and immediate access to – some categories of records and materials that may be needed for its non-legacy residual functions.  As far as paper records are concerned, the residual courts may prefer to hold the original hard-copy versions at their principal seats.  The three residual courts would continue making their public records and materials available for public use, also via their websites.  Physical and digital copies, and in some instances perhaps even originals, of their public records (used for non-legacy purposes) should also be placed in research or legacy centres (museums, national archives, or national, NGO or university library collections, for example) in the states of the former Yugoslavia, Rwanda and outside Freetown in Sierra Leone, and in a single international judicial archive were it to be established (see paragraphs 77 and 78).  Should there be any doubt about the safety of the records and materials of the SCSL in Freetown, additional efforts should be made to store originals and/or copies at a safer location (such as an international judicial archive), with the most sensitive records and materials being stored in a high-security location.   

107. When no longer relevant to their residual functions, records and materials could be completely transferred to, for example, the UN archives section, or a single international judicial archive (see sections M(b) and (c)).  
108. If an international judicial archive were to be established in The Hague, it may make financial and practical sense to house the residual ICTY’s non-legacy records and materials – and thus the residual ICTY as such – in the same location.
Joint mechanism

109. The possibility of establishing some form of joint residual mechanism for the ICTY and ICTR, having its principal seat in The Hague and a main satellite office in Arusha or in Rwanda, could be explored. 

110. The ICTY and ICTR have the same legal basis – Security Council resolutions – and have similar powers.  They used to share a prosecutor, and still share an appeals chamber, which means that appeals judges apply one or the other set of law, depending on whether they are dealing with an ICTR or ICTY case.  There are many similarities between their rules, procedures, structures and practice.  One possible permutation of a joint residual ICTR-ICTY mechanism could entail the following.

111. Any major residual functions, such as ‘post-closure’ trials, full review proceedings, trials of cases whose referral to national jurisdictions have been revoked or trials of cases deferred from national jurisdictions of the residual ICTR component of the joint mechanism should in principle be conducted in Arusha (or, circumstances in future permitting, in Rwanda), where a main residual satellite office should be maintained.  The office would also deal with most victim and witness protection and support issues.  Having the office in Arusha would ensure easier accessibility to, for example, victims and witnesses and members of the Rwandan public.  It would also contribute to maintaining the visibility, and potential rule of law and reconciliation impact, of its work in the region.  Apart from one or more archives hosted by Rwanda (see paragraphs 77, 78 and 106), any necessary field offices should also be maintained in Rwanda.  Most other residual functions, including the supervision of sentence enforcement, consideration of pardon and commutation matters, the preliminary assessment of a judgment review application, the monitoring of cases referred to another jurisdiction, and some victim and witness protection and support functions would be performed from the joint principal seat in The Hague.  

112. Permanent and temporary judges, prosecutors and registry personnel would be appointed to the joint residual mechanism, not to a residual ICTR or residual ICTY.  They would, however, apply either ICTY or ICTR law, depending on the case.  Large parts of the governing instruments of the two courts could be merged.  In the appointment of temporary personnel, appointed to deal with temporary increases in workload occasioned by, for example, a full review proceeding or ‘post-closure’ trial, preference could be given to candidates with past experience in the ICTR if it is an ICTR case or in the ICTY if it is an ICTY case.  The establishment and maintenance of a roster of experts available on short notice from which temporary staff could be drawn, could be considered.  In practice, it is likely that there will be a division of labour among, for example, registry staff below the position of registrar with some working only on ICTR matters and others only on ICTY ones.  The mechanism will have a joint budget, although measures allowing UN member states and other donors to channel support to certain activities of either of the two components could be devised.

113. Motions and other correspondence of the residual ICTR component of the joint mechanism could continue to be filed at the Arusha satellite office (in cases where they cannot be filed electronically from elsewhere); scanned or digitised copies could be made available electronically in The Hague.  The Arusha office would have to maintain and manage whatever records and materials may be needed by judges, prosecutors, defence counsel, registry staff, victims and witnesses and other stakeholders for non-legacy residual functions, including at hearings held there.  The collections (one maintained by the registry, the other by the prosecutor) would have to be sufficiently mirrored in the ICTR-related collection of the joint mechanism in The Hague.  This dimension of a joint ICTY-ICTR residual mechanism could be costly.  It should be borne in mind, however, that before the completion of the current mandate of the ICTR, during the appeals phase, many of its physical records and materials (either copies or original versions) would in any event be moved to The Hague where most appeals proceedings may be held.

114. A joint residual mechanism could over time be cheaper than separate residual ICTY and ICTR mechanisms.  During the first years after the completion of the current mandates of the two courts, the residual-functions workload may justify separate residual courts, but as time passes, the maintenance of a small, joint residual court may be more appropriate.  However, a detailed comparison of the costs associated with each option, including the costs of the necessary main satellite office and any field offices and records and materials maintenance and management costs, would have to be made.

115. Such an option would have to be supported by the Dutch government and The Hague city authorities, as well as the relevant Rwandan authorities and stakeholders and the Tanzanian authorities.  With respect to the ICTR, if major residual functions are performed in Arusha (or in Rwanda, circumstances in future permitting), accessibility for protected victims and witnesses are maintained in the region, and the necessary legacy mechanisms (including archives) are put in place in Rwanda, it should be possible to secure the support of Rwandan stakeholders for such a joint ICTY-ICTR residual mechanism.  The Security Council would also have to amend the mandates and statutes of the two courts.

116. The possibility of using the facilities of the ICC, in particular its detention and court facilities (see the following paragraph in relation to the use by the SCSL of the ICC facilities in the case of Mr Charles Taylor), is an option that could also be explored in respect of the residual ICTY (or a joint ICTY-ICTR residual mechanism), especially when the likelihood of the residual ICTY having to detain persons and conduct trials (including review proceedings) diminishes as time passes.  (See paragraph 102 with respect to residual ICTR sharing or using facilities of other courts in Arusha.)  Depending on the particular needs of the residual mechanism in The Hague, the use of the facilities of the ICJ or other courts and organisations based in the city could perhaps also be considered.
    

117. Establishing a joint residual mechanism for the ICTY and ICTR as well as the SCSL or a joint residual ICTR-SCSL mechanism along the lines suggested for a joint residual ICTY-ICTR mechanism are other options that could be considered.  Especially the joint residual ICTY-ICTR-SCSL option could result in cost and efficiency gains.  However, other advantages of a joint mechanism involving the ICLS are debatable.  The advantages of having the principal seat of the (residual) SCSL in Sierra Leone (and for having the principal seat of any such court in the location where the crimes were committed) are clear.  Among these is accessibility to victims and witnesses, visibility of its work in the country, and the possibility that its presence and work may assist in rebuilding the Sierra Leonean justice system and serve as a symbol against impunity for egregious crimes in the region as a whole.  At present, the projected political and security environment in Sierra Leone does not seem to give cause for seriously considering establishing a principal or satellite residual mechanism for the SCSL (jointly with or separately from the ICTR and/or ICTY) outside the country.  In special circumstances, some residual functions could be performed elsewhere, much as the trial of Mr Charles Taylor will take place in The Hague.  As is at present the case with the ICTY and ICTR, the SCSL may sit elsewhere, using its own law, rules and procedures, but subject to the conclusion of the necessary host state agreements.
  The venue of the trial of Mr Charles Taylor has been moved to The Hague due to special security considerations applying to his case; he is detained in the ICC detention facility in The Hague, and his trial will take place before the SCSL using the facilities of the ICC.
  Nevertheless, the present political and security environment in Sierra Leone is not ideal.  For that reason, at a minimum the establishment of a SCSL collection of records and materials outside Sierra Leone for legacy and non-legacy residual-functions back-up purposes should receive priority.  

118. Should insecurity or other significant considerations make a complete move of the principal residual seat or the establishment of a satellite residual mechanism outside Sierra Leone necessary, a joint mechanism should especially be considered.  The legal basis of the SCSL (a treaty between the government of Sierra Leone and the UN) differs from that of the ICTY and ICTR (Security Council resolutions).  The associated differences, including the UN-government of Sierra Leone staff-appointment powers, may complicate fashioning a joint residual mechanism for the three courts, but it should not be impossible.

P. Conclusions

119. This briefing paper highlights selected residual functions of the ICTY, ICTR and SCSL.  It also identifies and makes preliminary assessments of some possible mechanisms through which the residual functions can be performed.  But these are matters of concern to a wide range of stakeholders.  Discussions of the residual-functions phase of the three courts, thus far fairly limited to them and a few other role-players, should be broadened to ensure the proper consideration of all relevant governmental and non-governmental perspectives.  Detailed and comprehensive studies identifying and assessing all the residual functions, and possible residual mechanisms and associated pros and cons should guide such discussions.  

120. Finding the most appropriate mechanism(s) acceptable to the key stakeholders will be challenging.  Given the variety and nature of issues and stakeholders involved, it is a public process which should commence immediately.  In all likelihood, no single option will satisfy all stakeholders.  A balancing of interests will necessarily have to take place.

121. Some dangers would have to be guarded against when searching for the most appropriate residual mechanism(s).  Any splitting of residual functions and associated elements, and the complete transfer to different functional successors of different functions, would have to be carefully considered.  It may seem like an attractive option because it could be cheaper than the alternatives (although this is not certain), but it could result in substantial inefficiencies due to a lack of necessary links and hierarchies of authority between the different functional successors.  Further, the costs associated with the three courts are high, and are the primary reason for the pressure brought to bear on them to complete their current mandates speedily.  The costs associated with any appropriate residual mechanism(s), although likely over time to be much lower than is currently the case, could still be substantial.  The need to keep the costs of residual functions as low as possible must not, however, jeopardise the rights of accused, convicted persons, and victims and witnesses.  It also must not harm the legitimacy and development of the nascent international criminal justice systems, or the real and potential legacy of the three courts – the reinforcement of peace, the prevention of future gross violations of human rights, humanitarian and international criminal law, a contribution to reconciliation, and the strengthening of rule of law and post-conflict political and justice systems – in the former Yugoslavia, in Rwanda and its neighbours, and in Sierra Leone and its neighbours.   

Note on the Open Society Justice Initiative

The Open Society Justice Initiative, an operational program of the Open Society Institute (www.soros.org), pursues law reform activities grounded in the protection of human rights, and contributes to the development of legal capacity for open societies worldwide.  The Justice Initiative combines litigation, legal advocacy, technical assistance, and the dissemination of knowledge to secure advances in the following priority areas: national criminal justice, international justice, freedom of information and expression, and equality and citizenship.  Its offices are in Abuja, Budapest, and New York.
Note on International Criminal Law Services
International Criminal Law Services Foundation (www.icls-foundation.org) is an independent, not-for-profit organisation.  ICLS provides legal and technical training, advice and support in order to ensure accountability for war crimes, crimes against humanity and genocide.  Its clients include national, regional, international and internationalised courts, judges, prosecutors, defence counsel, court registries, and non-governmental organisations.  

The directors and advisers of ICLS have more than 60 years of experience in international criminal, humanitarian and human rights law in international, internationalised and national jurisdictions.  ICLS is based in The Hague, and is a partner organisation of the Open Society Justice Initiative.
� In particular the ‘Khmer Rouge chambers’ (the Extraordinary Chambers in the Courts of Cambodia for the Prosecution of Crimes Committed during the Period of Democratic Kampuchea, established in the Cambodian justice system by agreement between the UN and Cambodia). 


� Security Council resolution 808 (1993) of 22 Feb 1993 and resolution 955 (1994) of 8 Nov 1994.  Security Council resolutions are available at www.un.org/Docs/sc/.  Unless otherwise indicated, documents and information concerning the three courts, including their governing instruments and their agreements with cooperating states, are available at the websites of the ICTY (www.un.org/icty), ICTR (www.ictr.org or www.un.org/ictr) and SCSL (www.sc-sl.org).  Unless otherwise indicated, the information used in the briefing paper is updated as of 1 Dec 2006.     


� Agreement between the United Nations and the Government of Sierra Leone on the Establishment of a Special Court for Sierra Leone, 16 Jan 2002 (SCSL-establishment agreement), concluded pursuant to UN Security Council resolution 1315 (2000) of 14 Aug 2000.


� See eg ICTY Statute art 9 and ICTR Statute art 8.  SCSL’s primacy is limited to courts of Sierra Leone (see eg SCSL Statute art 8(2)).


� For more nuanced descriptions of their jurisdiction see eg ICTY Statute arts 1-6, 8 and 9; ICTR Statute arts 1-5, 7 and 8; and SCSL Statute arts 1-5, 7 and 8.  The focus of ICTY and ICTR on high-profile accused has evolved over time; see also Security Council resolution 1534 (2004) of 26 Mar 2004, operative par 5, which calls “on each Tribunal, in reviewing and confirming any new indictments, to ensure that any such indictments concentrate on the most senior leaders suspected of being most responsible for crimes within the jurisdiction of the relevant Tribunal as set out in resolution 1503 (2003)”, and par 6.  


� See pars 6 and 7 for estimate in respect of each court.  Such estimates are subject to a number of variables, some over which the courts have no control.  


� Security Council resolution 1503 (2003) of 23 Aug 2003, operative par 7; and resolution 1534 (2004) operative pars 3 and 7.


� See address of judge Fausto Pocar, president of ICTY, to UN General Assembly, 9 Oct 2006; and his statement to Security Council, 15 Dec 2006 (“At the current rate of the Tribunal’s progress, and barring any unforeseen difficulties, all trials of accused now in the custody of the Tribunal are now scheduled to be completed no later than 2009.”).  See also assessments of president and prosecutor (Ms Carla del Ponte) of ICTY to Security Council on progress made with implementing the completion strategy, attached as annexes I and II respectively to letter dated 29 May 2006 from president of ICTY to president of Security Council (S/2006/353, 31 May 2006), par 49 of annex I and par 8 of annex II (“If all three legs of the above strategy, joinder of accused, referral of cases, and refinement of procedures, continue to be pursued actively, and if the remaining fugitives are arrested soon and quickly delivered to The Hague, the Prosecutor considers that the Tribunal will be in a position to complete its trial programme within 18 months after the target date of the end of 2008, with the last trials beginning in the course of 2009.”)   


� See statement of president of ICTY to Security Council, 15 Dec 2006 (“As it is anticipated that all trials currently pending will likely be subject to appeal, the Tribunal will probably have 15 appeals following the conclusion of those trials, which are expected to be disposed of within two years of the end of trials.  There remain, however, a number of key factors that will influence whether the conclusion of trials and appeals within this timeframe remains feasible.”).


� See address of judge Erik Møse, president of ICTR, to General Assembly, 9 Oct 2006; and his statement to Security Council, 15 Dec 2006.  See also revised “Completion strategy of the International Criminal Tribunal for Rwanda” (ICTR completion strategy), annexed to letter dated 29 May 2006 from president of ICTR to president of Security Council (S/2006/358, 1 June 2006).   


� ICTR completion strategy par 8 (“It is difficult at this stage to indicate a completion strategy for the ICTR Appeals Chamber, as it is linked to the ICTY completion strategy… As the work load of the Trial Chambers decreases, the focus will shift to the Appeal Chamber where a drastic increase in work is anticipated.  This increase is further compounded by the fact that the Judges of the Appeals Chamber also consider ICTY appeals.  There will, at some stage, be a need to increase the number of judges at the Appeals Chamber if there are to be any reasonable prospects of completing the appeals by 2010.  This will require an amendment of the Statute.”).


� ICTY Statute art 14(4) and ICTR Statute art 13(4).  ICTR staff provide support to the ICTR appeals chamber support unit in The Hague.


� “Special Court for Sierra Leone Completion strategy (18 May 2005)” (SCSL completion strategy) par 31.


� SCSL completion strategy par 3 (“[…] during the post-completion phase, the Special Court will continue certain “residual activities” after it no longer exists in its current form and capacity.  These activities include: the supervision of the enforcement of sentences; the continued provision of support and protection to witnesses; the conduct of contempt and review proceedings; and the conduct of proceedings against any accused who surrender or are apprehended after the Special Court winds down.  A residual mechanism, whether a restructured (miniaturized) Special Court or another institution to which has been delegated the Special Court’s authority, will be needed to carry out these activities.”).  See also briefing to Security Council, judge Emmanuel Olayinka Ayoola, then president of SCSL, 24 May 2005, p 6: “The Special Court will not only need funds to carry it through the end of the trials, but also, after rendering final judgments in the trials of all accused in custody, for the purposes of transferring any convicted persons to prisons outside of Sierra Leone and discharging a number of residual activities that will need to be carried out.  Those include the supervision of enforcement of sentences, if any; the provision of support and protection to witnesses, particularly those who are relocated from Sierra Leone to other States; the maintenance of judicial records and archives; and, importantly, the retained capacity to prosecute any accused who have been indicted but who are brought into the custody of the Special Court after or shortly before the winding down process.”


� Thirteenth annual report of ICTY (covering period from 1 Aug 2005 to 31 July 2006), 15 Aug 2006 (ICTY 2005/6 annual report) par 93.


� Report of secretary-general to General Assembly in respect of ICTY and ICTR, Staff retention and legacy issues, A/60/436, 17 Oct 2005, pars 19-24 and 28.  Paragraph 24 notes following: “Efforts are currently under way by both Tribunals to address the wide range of issues mentioned above in consultation with the Office of Legal Affairs and United Nations central administrative services (Office of Planning, Budget and Accounts, Office of Human Resources Management and Office of Central Support Services) with a view to developing a final position and recommendations to the General Assembly concerning all aspects of the important issues under consideration during the next biennium.”


� For example, the long-term archiving of the original or certified copies of the original records and materials of the UN-backed courts in Timor-Leste and Cambodia could be handled by the archive for the ICTY and/or ICTR, and the residual mechanism(s) that will deal with victim and witness protection and support matters of the ICTY, ICTR and SCSL could also, if necessitated by circumstances, deal with such matters for the Khmer Rouge chambers.   


� Security Council resolution 1660 (2006).


� SCSL Statute art 14. 


� ICTY Statute arts 12 and 14 and ICTR Statute arts 11 and 13. 


� Often via the Bureau, comprising the president and vice-president of the ICTY and the presiding judges of the trial chambers (ICTY RPE rule 23).  See equivalent ICTR RPE rule 23.


� See eg ICTY RPE rules 19(A) and 46(C).  In both the ICTY and ICTR this function is ordinarily performed via the Management Committee.  At the ICTY (ICTY RPE rule 23ter) it comprises the president of the ICTY and two other judges, the registrar, the deputy registrar and the chief of administration.  The committee meets at the initiative of and is chaired by the president, and among other things assists the president with respect to all registry activities relating to administrative and judicial support provided to the judges and chambers.


� SCSL Statute arts 11 and 12 and SCSL-establishment agreement art 2(1).  The Special Court Agreement, 2002 (Ratification) Act, 2002, passed by the parliament of Sierra Leone on 19 Mar 2002 as act no 9 of 2002 (SCSL ratification act), and the Special Court Agreement, 2002 (Ratification) (Amendment) Act, 2002, passed by the parliament of Sierra Leone on 24 Oct 2002 as act no 16 of 2002 (SCSL ratification amendment act), give effect to SCSL-establishment agreement.  These acts have not been considered in detail for the purposes of the briefing paper. 


� See eg SCSL RPE rules 19, and 23.  The latter provides for a Council of Judges with functions similar to the Bureau of the ICTY and ICTR. 


� ICTY Statute art 16(2) and SCSL Statute art 15(1).


� SCSL Statute arts 15(3) and (4); and SCSL ratification amendment act art 2.  See also Tom Perriello and Marieke Wierda, The Special Court for Sierra Leone Under Scrutiny, International Centre for Transitional Justice, Prosecutions Case Studies Series, March 2006, p 21, available at www.ictj.org (“De Silva’s original appointment as Deputy Prosecutor triggered significant resentment from the Sierra Leone Bar Association, as the Statute required the government to “appoint a Sierra Leonean Deputy Prosecutor to assist the Prosecutor.”  Whereas the Special Court Agreement allows the government to fill judicial positions with people of any nationality, the Deputy Prosecutor position was explicitly designated as national.  The government amended the agreement through an exchange of letters and quietly had the Parliament amend the language of the implementing legislation in order to allow for their selection.  The Sierra Leonean Bar Association objected to the implicit suggestion that its government deemed none of their members as qualified.  In retrospect, the decision to exclude Sierra Leoneans from this post and as judges has been deleterious to the hybrid nature of the Court and resulted in the alienation of many Sierra Leonean legal professionals.”).


� See eg ICTY Statute art 17; ICTY RPE rule 33 (“(A) The Registrar shall assist the Chambers, the plenary meetings of the Tribunal, the Judges and the Prosecutor in the performance of their functions.  Under the authority of the President, the Registrar shall be responsible for the administration and servicing of the Tribunal and shall serve as its channel of communication.  (B) The Registrar … may make oral and written representations to the President or Chambers on any issue arising in the context of a specific case which affects or may affect the discharge of such functions, including that of implementing judicial decisions, with notice to the parties where necessary.”); and ICTY RPE rule 30bis (“… (B) The Deputy Registrar, in consultation with the President, shall in particular: (i) direct and administer the Chambers Legal Support Section; in particular, in conjunction with the administrative services of the Registry, the Deputy Registrar shall oversee the assignment of appropriate resources to the Chambers with a view to enabling them to accomplish their mission;  (ii) take all appropriate measures so that the decisions rendered by the Chambers and Judges are executed, especially sentences and penalties; (iii) make recommendations regarding the missions of the Registry which affect the judicial activity of the Tribunal.”).  The equivalent SCSL rules are largely similar, but see rule 33(A) (“The Registrar shall assist the Chambers, the Plenary Meetings of the Special Court, the Council of Judges, the Judges and the Prosecutor, the Principal Defender and the Defence in the performance of their functions…”).  See also ICTY 2005/6 annual report pars 90-114 for examples of functions of registry.   


� See eg ICTR fact sheet (no 9), available at the ICTR’s website, for overview of work of Witnesses and Victims Support Section, including with respect to relocation.  


� In relation to the ICTY see eg ICTY RPE rule 34 (“(A) There shall be set up under the authority of the Registrar a Victims and Witnesses Section consisting of qualified staff to: (i) recommend protective measures for victims and witnesses in accordance with Article 22 of the Statute; and (ii) provide counselling and support for them, in particular in cases of rape and sexual assault.”).  In relation to the ICTR see eg ICTR RPE rule 34(A) (“There shall be set up under the authority of the Registrar a Victims and Witnesses Support Unit consisting of qualified staff to: (i) Recommend the adoption of protective measures for victims and witnesses in accordance with Article 21 of the Statute; (ii) Ensure that they receive relevant support, including physical and psychological rehabilitation, especially counselling in cases of rape and sexual assault; and (iii) Develop short term and long term plans for the protection of witnesses who have testified before the Tribunal and who fear a threat to their life, property or family.”).  In relation to the SCSL see eg SCSL Statute art 16(4) (“The Registrar shall set up a Victims and Witnesses Unit within the Registry. This Unit shall provide, in consultation with the Office of the Prosecutor, protective measures and security arrangements, counselling and other appropriate assistance for witnesses, victims who appear before the Court and others who are at risk on account of testimony given by such witnesses…”); and SCSL RPE rule 34 (“(A) The Registrar shall set up a Witnesses and Victims Section which, in accordance with the Statute, the Agreement and the Rules, and in consultation with the Office of the Prosecutor, for Prosecution witnesses, and the Defence Office, for Defence witnesses, shall, amongst other things, perform the following functions with respect to all witnesses, victims who appear before the Special Court, and others who are at risk on account of testimony given by such witnesses, in accordance with their particular needs and circumstances: (i) Recommend to the Special Court the adoption of protective and security measures for them; (ii) Provide them with adequate protective measures and security arrangements and develop long- and short-term plans for their protection and support; (iii) Ensure that they receive relevant support, counselling and other appropriate assistance, including medical assistance, physical and psychological rehabilitation, especially in cases of rape, sexual assault and crimes against children.  (B) The Section personnel shall include experts in trauma, including trauma related to crimes of sexual violence and violence against children. Where appropriate the Section shall cooperate with non-governmental and intergovernmental organizations.”).


� The SCSL’s registry has established a defence office, headed by a principal defender.  See eg SCSL RPE rule 45.  See also ICTY RPE rule 44(A)(iii) and (D), and ICTY annual report 2005/6 pars 103 and 104. 


� See eg ICTY RPE rule 23bis (“(A) The Coordination Council shall be composed of the President, the Prosecutor and the Registrar.  (B) In order to achieve the mission of the Tribunal, as defined in the Statute, the Coordination Council ensures, having due regard for the responsibilities and the independence of any member, the coordination of the activities of the three organs of the Tribunal.  (C) The Coordination Council shall meet once a month at the initiative of the President.  A member may at any time request that additional meetings be held.  The President shall chair the meetings. …”).  ICTR RPE rule 23bis similar.  See also SCSL RPE rule 23. 


� See eg ICTY Statute art 29 (“(1) States shall co-operate with the International Tribunal in the investigation and prosecution of persons accused of committing serious violations of international humanitarian law.  (2) States shall comply without undue delay with any request for assistance or an order issued by a Trial Chamber, including, but not limited to: (a) the identification and location of persons; (b) the taking of testimony and the production of evidence; (c) the service of documents; (d) the arrest or detention of persons; (e) the surrender or the transfer of the accused to the International Tribunal.”); and ICTY RPE rule 7bis (“(A) In addition to cases to which Rule 11, Rule 13, Rule 59 or Rule 61 applies, where a Trial Chamber or a permanent Judge is satisfied that a State has failed to comply with an obligation under Article 29 of the Statute which relates to any proceedings before that Chamber or Judge, the Chamber or Judge may advise the President, who shall report the matter to the Security Council.  (B) If the Prosecutor satisfies the President that a State has failed to comply with an obligation under Article 29 of the Statute in respect of a request by the Prosecutor under Rule 8, Rule 39 or Rule 40, the President shall notify the Security Council thereof.”).


� This section does not consider the position with respect to persons who may have been imprisoned by the courts for contempt of court or for giving false testimony under oath.


� For example, assuming that two thirds of an ICTY-imposed sentence would be served before a convicted person becomes eligible for early release (which is ordinarily the case with respect to states enforcing ICTY sentences), someone arrested in 2001 and sentenced to 40-years imprisonment may only become eligible for early release by 2027.  Thus far, the ICTY has imposed a number of 40-year sentences and one life sentence.  Some of the at-large accused and accused awaiting trial or at trial may, if convicted, be imprisoned well beyond 2030.  Thus far, the ICTR has imposed a number of life sentences and may well do so again in remaining cases; some of the convicted persons may serve their sentences well beyond 2035.    


� The possible role of the ICTY, ICTR and SCSL in monitoring convicted persons who have been conditionally released and in assisting convicted persons who have served their sentences to resettle (in particular if they decide not to return to their home countries), and the general role of the three courts in handling communications to and from convicted persons, are examples of possible residual functions not covered by the briefing paper.  Further examples include the issues referred to in pars 33 and 34 (incl their footnotes) of the briefing paper, and any potential issue with respect to juvenile offenders before the SCSL (see eg SCSL Statute arts 7 and 19(1),) and SCSL RPE rule 101, but also press release, “Special Court Prosecutor Says He Will Not Prosecute Children”, 2 Nov 2002).


� In the case of the ICTY, states enforcing sentences of the more than 20 convicted persons still serving their sentences include France, Sweden, Finland, Denmark, Austria, Germany, Spain and Italy.  (Eight convicted persons are currently in the ICTY detention facility awaiting transfer.)  See also ICTY Practice Direction on the Procedure for the International Tribunal's Designation of the State in which a Convicted Person is to Serve His/Her Sentence of Imprisonment, 9 July 1998.  By the end of Sept 2006, Mali seems to be the only state to which (6) persons convicted by the ICTR have been transferred to serve their sentences, with 12 convicted persons awaiting transfer from the ICTR detention facility.  (Information found on ICTY and ICTR websites on 1 Dec 2006.) 


� ICTY Statute art 27 (“Imprisonment shall be served in a State designated by the International Tribunal from a list of States which have indicated to the Security Council their willingness to accept convicted persons.  Such imprisonment shall be in accordance with the applicable law of the State concerned, subject to the supervision of the International Tribunal.”).  ICTY RPE rule 103(A) provides that the president of the ICTY designates the state in which the sentence will be served.  The ICTR and SCSL statute provisions equivalent to ICTY Statute art 27 add that imprisonment can be also be served in Rwanda and Sierra Leone, respectively, as designated by the relevant court.  ICTR RPE rule 103(A) reads: “Imprisonment shall be served in Rwanda or any State designated by the Tribunal from a list of States which have indicated their willingness to accept convicted persons for the serving of sentences.  Prior to a decision on the place of imprisonment, the Chamber shall notify the Government of Rwanda.”  


� See also statement of president of ICTR to Security Council, 15 Dec 2006, with respect to situation of persons acquitted by ICTR (“Mr. President, in connection with State co-operation, I have to come back to the situation of acquitted persons. This was raised before the Council in June as well as in the General Assembly in October but there is still no progress.  As of today, only one of the five persons acquitted by the Tribunal has found a country of residence.  The other four are under the protection of the Tribunal in Arusha.  Let me reiterate that the situation is particularly serious for André Ntagerura and Emmanuel Bagambiki, who were acquitted by the Trial Chamber in February 2004, and whose acquittals were confirmed in February 2006.  The Registry has without success made many attempts to find a country for them.  On behalf of the Tribunal, I must again appeal to Member States to receive acquitted persons in their territories.  There is a need to find solutions to these problems.  Let me add that it may also be problematic to relocate persons who are released after having served their sentences following convictions.”).


� SCSL Statute art 22(1) (“Imprisonment shall be served in Sierra Leone.  If circumstances so require, imprisonment may also be served in any of the States which have concluded with the [ICTR] or [ICTY] an agreement for the enforcement of sentences, and which have indicated to the Registrar of the Special Court their willingness to accept convicted persons.  The Special Court may conclude similar agreements for the enforcement of sentences with other States.”); and SCSL RPE rule 103 (“(A) Imprisonment shall be served in Sierra Leone, unless circumstances require otherwise.  The Special Court may conclude agreements with other countries willing to accept and imprison convicted persons.  (B) The place of imprisonment for each convicted person shall be designated by the President…”).  See also SCSL ratification act arts 32 and 34.  See also second annual report of SCSL president (for period 1 Jan 2004 to 17 January 2005) p 23, where reference is made to conclusion in Sept 2004 of sentence-enforcement agreement with a European state.  It is unlikely that the SCSL would prefer that any persons that it may convict serve their sentences in Sierra Leone given the general conditions of prisons of the country at present.  These conditions may have improved sufficiently by the time that the court hands down its first prison sentence, if any, or the national authorities may by then have set up a special prisons regime complying with international standards for any such convicted persons.   


� Agreement between the United Nations and the Government of the French Republic on the Enforcement of Sentences of the International Criminal Tribunal for the Former Yugoslavia, signed on 25 Feb 2000.


� For an example of a sentence-enforcement agreement of the ICTR see eg Agreement between the United Nations and the Government of Sweden on the Enforcement of Sentences of the International Criminal Tribunal for Rwanda, signed on 27 Apr 2004.


� ICTY Statute art 27 (“Imprisonment shall be served in a State designated by the International Tribunal… Such imprisonment shall be in accordance with the applicable law of the State concerned, subject to the supervision of the International Tribunal.”).  The relevant ICTR Statute provision is similarly worded.  ICTY RPE rule 104 adds to ICTY Statute art 27 by providing that sentences of imprisonment can also be supervised by a body designated by the tribunal.  The equivalent ICTR RPE rule is similarly worded.  See also SCSL Statute art 22(2).


� UN-France sentence-enforcement agreement art 3(2) (“The conditions of imprisonment shall be governed by the law of the requested State, subject to the supervision of the International Tribunal, as provided for in Articles 6 to 8 and paragraphs 2 and 3 of Article 9 below.”); art 6 (“(1) The competent authorities of the requested State shall allow the inspection of the conditions of detention and treatment of the prisoner(s) by the International Committee of the Red Cross (ICRC) at any time and on a periodic basis, the frequency of visits to be determined by the ICRC.  The ICRC shall submit a confidential report based on the findings of these inspections to the requested State and to the President of the International Tribunal.  (2) The requested State and the President of the International Tribunal shall consult each other on the findings of the reports referred to in paragraph 1 above.  The President of the International Tribunal may thereafter request the requested State to report to him or her any changes in the conditions of detention suggested by the ICRC.”).


� See previous footnote.  The ICRC is the designated inspection body of the ICTY and ICTR for a number of sentence-enforcement agreements.  In the UN-Spain sentence-enforcement agreement (with respect to the ICTY), signed on 28 Mar 2000, the parties have established a so-called Parity Commission as inspection body (see art 4 of agreement).  It is composed of two representatives of the ICTY and two of Spain. 


� By 1 Dec 2006, ten of the 16 ICTY convicted persons who have served their sentences have been granted early release.  (Information found on ICTY website on 1 Dec 2006.)


� ICTY Statute art 28 (“If, pursuant to the applicable law of the State in which the convicted person is imprisoned, he or she is eligible for pardon or commutation of sentence, the State concerned shall notify the International Tribunal accordingly.  The President…, in consultation with the judges, shall decide the matter on the basis of the interests of justice and the general principles of law.”).  ICTY RPE rule 123 essentially repeats the first part of the said statutory provision.  See also ICTY RPE rule 124 (“The President shall, upon such notice, determine, in consultation with the members of the Bureau and any permanent Judges of the sentencing Chamber who remain Judges of the Tribunal, whether pardon or commutation is appropriate.”); and rule 125 (“In determining whether pardon or commutation is appropriate, the President shall take into account, inter alia, the gravity of the crime or crimes for which the prisoner was convicted, the treatment of similarly-situated prisoners, the prisoner's demonstration of rehabilitation, as well as any substantial cooperation of the prisoner with the Prosecutor.”).  See also ICTY Practice Direction on the Procedure for the Determination of Applications for Pardon, Commutation of Sentence and Early Release of Persons Convicted by the International Tribunal, 15 Aug 2006 (ICTY pardon and commutation practice direction).  The ICTR Statute and rules have similar provisions, but see ICTR RPE rule 125 (“The President shall, upon such notice, determine, in consultation with the members of the Bureau and any permanent Judges of the sentencing Chamber who remain Judges of the Tribunal and after notification to the Government of Rwanda, whether pardon or commutation is appropriate.”)


� SCSL Statute art 22(2) (“Conditions of imprisonment, whether in Sierra Leone or in a third State, shall be governed by the law of the State of enforcement subject to the supervision of the Special Court.  The State of enforcement shall be bound by the duration of the sentence, subject to article 23 of the present Statute.”); and SCSL Statute art 23 (“If, pursuant to the applicable law of the State in which the convicted person is imprisoned, he or she is eligible for pardon or commutation of sentence, the State concerned shall notify the Special Court accordingly.  There shall only be pardon or commutation of sentence if the President of the Special Court, in consultation with the judges, so decides on the basis of the interests of justice and the general principles of law.”).  SCSL RPE rules 123 and 124 essentially repeat the two statutory provisions.  See also SCSL ratification act arts 33, 35 and 36.  


� UN-France sentence-enforcement agreement art 8(1).


� UN-France sentence-enforcement agreement arts 8(2) and 10 (“(8)(2) Where the President of the International Tribunal shall determine, in consultation with the Judges of the said Tribunal, that pardon or commutation of the sentence is inappropriate, the Registrar shall so inform the requested State forthwith. The requested State shall then transfer the convicted person to the International Tribunal pursuant to the methods contemplated under Article 10 of this Agreement…  (10) … The Registrar shall make the appropriate arrangements for the transfer of the convicted person.  The competent authorities of the requested State shall allow for at least sixty days following the notification of the Registrar before taking other measures on the matter.”).


� UN-France sentence-enforcement agreement arts 3(3) and (4) (“(3) If, pursuant to the national law, the convicted person is eligible for release on parole or any other measure altering the conditions or length of detention, the requested State shall notify the Registrar accordingly.  (4) Where the President of the International Tribunal determines, in consultation with the Judges of the said Tribunal, that the convicted person is not eligible for release on parole or any other measure altering the conditions or length of detention, the Registrar shall so inform the requested State forthwith.  The requested State shall inform the Registrar if it intends either to continue to enforce the sentence of the convicted person under the same conditions or to transfer the convicted person to the International Tribunal pursuant to the methods contemplated under Article 10 of this Agreement.”).


� See eg UN-France sentence-enforcement agreement arts 7, 9 and the first part of art 10 (“(7) The requested State shall immediately notify the Registrar: (a) two months prior to the completion of the sentence; (b) if the convicted person has escaped from custody before the sentence has been completed; (c) if the convicted person has deceased.  (2) Notwithstanding the previous paragraph, the Registrar and the requested State shall consult each other on all matters relating to the enforcement of the sentence upon the request of either party… (9)(1) The enforcement of the sentence shall cease: (a) when the sentence has been completed; (b) upon the demise of the convicted person; (c) upon the pardon of the convicted person; (d) following a decision of the International Tribunal as referred to in paragraph 2 below.  (2) The International Tribunal may at any time decide to request the termination of the enforcement of the sentence in the requested State and the transfer of the convicted person to another State or to the International Tribunal.  (3) The competent authorities of the requested State shall terminate the enforcement of the sentence as soon as they are informed by the Registrar of any decision or measure as a result of which the sentence shall cease to be enforceable.  (10)  If, at any time after the decision has been taken to enforce the sentence, for any legal or practical reasons, further enforcement has become impossible, the requested State shall promptly inform the Registrar…”).  The prosecutor may have to be involved in elements of these residual functions.  


� See also ICTY report to Security Council on completion strategy, 21 May 2004, enclosure I (assessments and report of judge Theodor Meron, then president of ICTY, provided to Security Council pursuant to paragraph 6 of Security Council resolution 1534 (2004)), par 78: “During the informal consultations of the President of the Tribunal with the Informal Working Group of the Security Council on the ICTY and ICTR, the issue of pardon and commutation of sentences after 2010 was raised…  The Completion Strategy envisions an end to all ICTY work in 2010, but convicted persons will continue to become eligible for pardon or commutation of sentence after the Tribunal ceases to exist.  An alternative mechanism for the processing of pardon and commutation applications after 2010 will be necessary. An amendment to the Statute prior to the end of 2010 will be inevitable in this situation.”


� See ICTY pardon and commutation practice direction for further examples of functions of registry, president, other judges and prosecutor’s office in pardon, commutation and early release matters before ICTY.  The prosecutor’s role is limited to submitting to registry a detailed report on any cooperation provided by convicted person to prosecutor and significance thereof (par 2(c) of ICTY pardon and commutation practice direction).   


� See the following provisions.  ICTY Statute art 26 (“Where a new fact has been discovered which was not known at the time of the proceedings before the Trial Chambers or the Appeals Chamber and which could have been a decisive factor in reaching the decision, the convicted person or the Prosecutor may submit to the International Tribunal an application for review of the judgement.”); and ICTY RPE rule 119 (“(A) Where a new fact has been discovered which was not known to the moving party at the time of the proceedings before a Trial Chamber or the Appeals Chamber, and could not have been discovered through the exercise of due diligence, the defence or, within one year after the final judgement has been pronounced, the Prosecutor, may make a motion to that Chamber for review of the judgement.  If, at the time of the request for review, any of the Judges who constituted the original Chamber are no longer Judges of the Tribunal, the President shall appoint a Judge or Judges in their place…”), rule 120 (“If a majority of Judges of the Chamber constituted pursuant to Rule 119 agree that the new fact, if proved, could have been a decisive factor in reaching a decision, the Chamber shall review the judgement, and pronounce a further judgement after hearing the parties.”); and rule 121 (which provides that the judgment of a trial chamber on review may be appealed).  The relevant ICTR provisions are essentially similar.  An additional relevant ICTR RPE rule (rule 123) reads: “If the judgement to be reviewed is under appeal at the time the motion for review is filed, the Appeals Chamber may return the case to the Trial Chamber for disposition of the motion.”  


� SCSL Statute art 21(1) is similar to ICTY Statute art 26.  Articles 21(2) reads: “An application for review shall be submitted to the Appeals Chamber. The Appeals Chamber may reject the application if it considers it to be unfounded.  If it determines that the application is meritorious, it may, as appropriate: (a) Reconvene the Trial Chamber; (b) Retain jurisdiction over the matter.”  SCSL RPE rules 120-122 essentially repeat art 21 of SCSL Statute.


� See also ICTY report to Security Council on completion strategy, 21 May 2004, available at www.un.org/icty/publications-e/assessments/documents/2004-420eng.pdf, enclosure I (assessments and report of judge Theodor Meron, then president of ICTY, provided to Security Council pursuant to paragraph 6 of Security Council resolution 1534 (2004), par 79: “… the review mechanism of article 26 of the Statute will also have to be examined… Requests for review could well arise after 2010 and the Council must ensure that there is some mechanism by which such requests may be properly considered.”


� A revised and perhaps more limited review capacity should ideally be maintained beyond that, in case exonerating evidence is discovered and the family of the deceased convicted person wants to clear his/her name, for example.


� But see residual function concerning continuing obligation of prosecutor to disclose exculpatory material to defence in section N(b). 


� Protection measures may also be ordered for people who are neither (direct) victims nor witnesses, but these are not focused on here.


� See eg ICTY RPE rule 34, ICTR RPE rule 34(A), SCSL Statute art 16(4), and SCSL RPE rule 34 (“(A) The Registrar shall set up a Witnesses and Victims Section which, in accordance with the Statute, the Agreement and the Rules, and in consultation with the Office of the Prosecutor, for Prosecution witnesses, and the Defence Office, for Defence witnesses, shall, amongst other things, perform the following functions with respect to all witnesses, victims who appear before the Special Court, and others who are at risk on account of testimony given by such witnesses, in accordance with their particular needs and circumstances: (i) Recommend to the Special Court the adoption of protective and security measures for them; (ii) Provide them with adequate protective measures and security arrangements and develop long- and short-term plans for their protection and support; (iii) Ensure that they receive relevant support, counselling and other appropriate assistance, including medical assistance, physical and psychological rehabilitation, especially in cases of rape, sexual assault and crimes against children.”).


� In the case of the ICTR, more than 20 witnesses have been relocated.  Some have been relocated outside Rwanda.  (Information found on ICTR website on 1 Dec 2006.) 


� ICTY RPE rule 75 (“(A) A Judge or a Chamber may, proprio motu or at the request of either party, or of the victim or witness concerned, or of the Victims and Witnesses Section, order appropriate measures for the privacy and protection of victims and witnesses, provided that the measures are consistent with the rights of the accused.  (B) A Chamber may hold an in camera proceeding to determine whether to order: (i) measures to prevent disclosure to the public or the media of the identity or whereabouts of a victim or a witness, or of persons related to or associated with a victim or witness by such means as: (a) expunging names and identifying information from the Tribunal’s public records; (b) non-disclosure to the public of any records identifying the victim … and (d) assignment of a pseudonym; (ii) closed sessions, in accordance with Rule 79 …”).  SCSL RPE rule 75 is essentially similar.  See also ICTY Statute art 22.


� ICTY RPE rule 75 (“… (C) The Victims and Witnesses Section shall ensure that the witness has been informed before giving evidence that his or her testimony and his or her identity may be disclosed at a later date in another case, pursuant to Rule 75 (F).  … (E) When making an order under paragraph (A) above, a Judge or Chamber shall wherever appropriate state in the order whether the transcript of those proceedings relating to the evidence of the witness to whom the measures relate shall be made available for use in other proceedings before the Tribunal.  (F) Once protective measures have been ordered in respect of a victim or witness in any proceedings before the Tribunal (the “first proceedings”), such protective measures: (i) shall continue to have effect mutatis mutandis in any other proceedings before the Tribunal (the “second proceedings”) unless and until they are rescinded, varied or augmented in accordance with the procedure set out in this Rule; but (ii) shall not prevent the Prosecutor from discharging any disclosure obligation under the Rules in the second proceedings, provided that the Prosecutor notifies the Defence to whom the disclosure is being made of the nature of the protective measures ordered in the first proceedings.  (G) A party to the second proceedings seeking to rescind, vary or augment protective measures ordered in the first proceedings must apply: (i) to any Chamber, however constituted, remaining seised of the first proceedings; or (ii) if no Chamber remains seised of the first proceedings, to the Chamber seised of the second proceedings. (H) Before determining an application under paragraph (G)(ii) above, the Chamber seised of the second proceedings shall obtain all relevant information from the first proceedings, and shall consult with any Judge who ordered the protective measures in the first proceedings, if that Judge remains a Judge of the Tribunal.  (I) An application to a Chamber to rescind, vary or augment protective measures in respect of a victim or witness may be dealt with either by the Chamber or by a Judge of that Chamber, and any reference in this Rule to “a Chamber” shall include a reference to “a Judge of that Chamber”.)  See also the largely similar SCSL RPE rule 75.


� Eg ICTY RPE rule 11bis(D)(ii) states that where the ICTY referral bench decides to refer a case to a state for trial, it may order that protective measures for certain witnesses or victims remain in force.


� See eg ICTY pardon and commutation practice direction par 11.


� At least in case of ICTY, some witness-relocation agreements require ICTY to pay certain costs associated with relocation. 


� ICTY RPE rules 77 and 77bis; ICTR RPE rule 77; and SCSL RPE rule 77.  The ICTR and SCSL rules have no equivalent to ICTY RPE rule 77bis.  


� See eg ICTY RPE rule 77 (“(A) The Tribunal in the exercise of its inherent power may hold in contempt those who knowingly and wilfully interfere with its administration of justice, including any person who (i) being a witness before a Chamber, contumaciously refuses or fails to answer a question; (ii) discloses information relating to those proceedings in knowing violation of an order of a Chamber; (iii) without just excuse fails to comply with an order to attend before or produce documents before a Chamber; (iv) threatens, intimidates, causes any injury or offers a bribe to, or otherwise interferes with, a witness who is giving, has given, or is about to give evidence in proceedings before a Chamber, or a potential witness; or (v) threatens, intimidates, offers a bribe to, or otherwise seeks to coerce any other person, with the intention of preventing that other person from complying with an obligation under an order of a Judge or Chamber.  (B) Any incitement or attempt to commit any of the acts punishable under paragraph (A) is punishable as contempt of the Tribunal with the same penalties.  (C) When a Chamber has reason to believe that a person may be in contempt of the Tribunal, it may: (i) direct the Prosecutor to investigate the matter with a view to the preparation and submission of an indictment for contempt; (ii) where the Prosecutor, in the view of the Chamber, has a conflict of interest with respect to the relevant conduct, direct the Registrar to appoint an amicus curiae to investigate the matter and report back to the Chamber as to whether there are sufficient grounds for instigating contempt proceedings; or (iii) initiate proceedings itself.  (D) If the Chamber considers that there are sufficient grounds to proceed against a person for contempt, the Chamber may: (i) in circumstances described in paragraph (C)(i), direct the Prosecutor to prosecute the matter; or (ii) in circumstances described in paragraph (C)(ii) or (iii), issue an order in lieu of an indictment and either direct amicus curiae to prosecute the matter or prosecute the matter itself…  (F) Any person indicted for or charged with contempt shall, if that person satisfies the criteria for determination of indigence established by the Registrar, be assigned counsel…  (G) The maximum penalty that may be imposed on a person found to be in contempt of the Tribunal shall be a term of imprisonment not exceeding seven years, or a fine not exceeding 100,000 Euros, or both.  (H) Payment of a fine shall be made to the Registrar to be held in a separate account.  (I) If a counsel is found guilty of contempt of the Tribunal pursuant to this Rule, the Chamber making such finding may also determine that counsel is no longer eligible to represent a suspect or accused before the Tribunal or that such conduct amounts to misconduct of counsel pursuant to Rule 46, or both.  (J) Any decision rendered by a Trial Chamber under this Rule shall be subject to appeal… (K) In the case of decisions under this Rule by the Appeals Chamber sitting as a Chamber of first instance, an appeal may be submitted in writing to the President… Such appeal shall be decided by five different Judges as assigned by the President…”).


� ICTR RPE rule 77 essentially mirrors ICTY RPE rule 77.  One difference concerns maximum penalties that ICTR may impose (ICTR RPE rule 77(G)).    


� SCSL RPE rule 77 essentially mirrors ICTY RPE rule 77, with some exceptions.  SCSL RPE rules 77(C), (D) and (G) differ the most from the equivalent ICTY RPE rule: “(C) When a Judge or Trial Chamber has reason to believe that a person may be in contempt of the Special Court , it may: (i) deal with the matter summarily itself; (ii) refer the matter to the appropriate authorities of Sierra Leone; or (iii) direct the Registrar to appoint an experienced independent counsel to investigate the matter and report back to the Chamber as to whether there are sufficient grounds for instigating contempt proceedings.  If the Chamber considers that there are sufficient grounds to proceed against a person for contempt, the Chamber may issue an order in lieu of an indictment and direct the independent counsel to prosecute the matter.  (D) Proceedings under Sub-Rule (C)(iii) above may be assigned to be heard by a single judge of any Trial Chamber or a Trial Chamber…  (G) The maximum penalty that may be imposed on a person found to be in contempt of the Special Court pursuant to Sub-Rule (C)(i) shall be a term of imprisonment not exceeding six months, or a fine not exceeding 2 million Leones, or both; and the maximum penalty pursuant to Sub-Rule (C)(iii) shall be a term of imprisonment for seven years or a fine not exceeding 2 million leones, or both…”  Contempt convictions before the SCSL are also subject to appeal.  See also SCSL ratification act arts 37-44.


� See eg ICCPR art 14(7).     


� See eg ICTY Statute art 10(1) (“(1) No person shall be tried before a national court for acts constituting serious violations of international humanitarian law under the present Statute, for which he or she has already been tried by the International Tribunal.”).  The ICTR and SCSL statutes have similar provisions.  But see also ICTY Statute art 10(2) (“A person who has been tried by a national court for acts constituting serious violations of international humanitarian law may be subsequently tried by the International Tribunal only if: (a) the act for which he or she was tried was characterized as an ordinary crime; or (b) the national court proceedings were not impartial or independent, were designed to shield the accused from international criminal responsibility, or the case was not diligently prosecuted.”) and related ICTY RPE rule 9; for equivalent statutory provisions in ICTR and SCSL, see art 9(2) of their respective Statutes.  


� See eg ICTY RPE rule 13 (“When the President receives reliable information to show that criminal proceedings have been instituted against a person before a court of any State for a crime for which that person has already been tried by the Tribunal, a Trial Chamber shall … issue a reasoned order requesting that court permanently to discontinue its proceedings.  If that court fails to do so, the President may report the matter to the Security Council.” (Emphasis added)).  See also the differently worded SCSL RPE rule 13 (“When the President receives reliable information to show that criminal proceedings have been instituted against a person before a court of any State for acts for which that person has already been tried by the Special Court, he shall issue a reasoned order or request to such court seeking permanent discontinuance of its proceedings. If that court fails to do so, the President may take appropriate action.” (Emphasis added)). 


� SCSL-headquarters agreement art 20 seems to concern the primacy of the SCSL’s jurisdiction and does not seem to contradict the SCSL Statute (art 9(1)) and rules provisions against double jeopardy. 


� By 15 Dec 2006, cases involving 11 ICTY accused have been referred to national jurisdictions for trials (nine have been referred to Special War Crimes Chamber of Bosnia and Herzegovina, two to Croatia, and one referral decision is on appeal).  The ICTY prosecutor is of view that remaining accused in custody of court are too senior to be referred to national jurisdictions for trial (statement of prosecutor of ICTY to Security Council, 15 Dec 2006).  By 15 Dec. ICTR has not yet referred any cases for trial by a national jurisdiction (attempts to that effect have failed, for various reasons, including, with respect to Rwanda, concerns about death penalty).  However, the ICTR intends to refer cases in relation to five current detainees and 12 at-large accused to other jurisdictions under rule 11bis (ICTR completion strategy par 39; and ICTR press release, “The Security Council Considers ICTR’s Completion Strategy”, 16 Dec 2006).  (Information found on ICTY and ICTR websites on 1 and 19 Dec 2006.)


� See 2nd footnote of section I for terms of rule 10.


� See last footnote of section D for terms of art 29.


� See eg statement by president of ICTY to Security Council, 15 Dec 2006 (“…upon referral of cases to the region, the work of the Tribunal does not end with respect to those cases.  Under our Rules, the Tribunal continues to monitor the domestic trials in order to ensure that they are being conducted fairly and with full adherence to human rights norms.  It is critical to the success of the Tribunal’s Completion Strategy and to upholding the rights of victims as well as those of the accused that all referred cases are conducted in full compliance with the highest standards of due process.”). 


� There is also a possibility that, shortly before the completion of the current mandates of the three courts, an appeals chamber may have to remit a case to a trial chamber because of the nature of the additional evidence admitted.  The trial chamber judgment may then also be appealed again.  By that time the current mandate of the court would have been completed.  See eg ICTY RPE rule 115 (“(A) A party may apply by motion to present additional evidence before the Appeals Chamber.  Such motion shall clearly identify with precision the specific finding of fact made by the Trial Chamber to which the additional evidence is directed… (B) If the Appeals Chamber finds that the additional evidence was not available at trial and is relevant and credible, it will determine if it could have been a decisive factor in reaching the decision at trial.  If it could have been such a factor, the Appeals Chamber will consider the additional evidence and any rebuttal material along with that already on the record to arrive at a final judgement in accordance with Rule 117…”); and rule 117(C) (“In appropriate circumstances the Appeals Chamber may order that the accused be retried according to law.”).  The ICTR and SCSL have similar rules.  This additional evidence scenario also points to the need for the three courts or their functional successor(s) to retain the full capacity to conduct trial and appeal proceedings.    


� Information found on websites of ICTY, ICTR and SCSL on 19 Dec 2006. 


� The briefing paper does not address the possibility that such accused might be apprehended shortly before the completion of the current mandates of the three courts, after the finalisation of all trials at first instance, when the courts would have started downsizing their capacity to conduct trials.  The problems of and solutions to such eventualities would to a large extent be similar to those identified with respect to the apprehension of such accused after the completion of the current mandates of the three courts.  


� Statement of ICTY president to Security Council, 15 Dec 2006.


� Statement of ICTY prosecutor to Security Council, 15 Dec 2006.


� As opposed to contempt-of-court proceedings (see section H), for example.


� None of the three courts at present has the statutory power or a power under its rules to conduct full trials in absentia with respect to accused who have not earlier appeared before it.  See ICTY and ICTR RPE rule 61 and SCSL RPE rule 60.  The SCSL allows for trials in absentia if an accused has appeared before it earlier.  There is no consensus that international law prohibits trials in absentia of people charged with the kinds of crimes covered by the three courts, as was also evident during the negotiation of the ICC Statute.  However, international law and the laws of states permitting such trials usually allow trials in absentia only in limited circumstances, after all reasonable efforts to secure the presence of accused have failed.  Strict conditions for such trials are usually laid down.  One is that accused who are later apprehended should be retried.  Another is that absent accused must be represented by defence counsel.     


� ICTY RPE rule 61 reads: “(A) If, within a reasonable time, a warrant of arrest has not been executed, and personal service of the indictment has consequently not been effected, the Judge who confirmed the indictment shall invite the Prosecutor to report on the measures taken. When the Judge is satisfied that: (i) the Registrar and the Prosecutor have taken all reasonable steps to secure the arrest of the accused, including recourse to the appropriate authorities of the State in whose territory or under whose jurisdiction and control the person to be served resides or was last known to them to be; and (ii) if the whereabouts of the accused are unknown, the Prosecutor and the Registrar have taken all reasonable steps to ascertain those whereabouts, including by seeking publication of advertisements pursuant to Rule 60, the Judge shall order that the indictment be submitted by the Prosecutor to the Trial Chamber of which the Judge is a member.  (B) Upon obtaining such an order the Prosecutor shall submit the indictment to the Trial Chamber in open court, together with all the evidence that was before the Judge who initially confirmed the indictment. The Prosecutor may also call before the Trial Chamber and examine any witness whose statement has been submitted to the confirming Judge. In addition, the Trial Chamber may request the Prosecutor to call any other witness whose statement has been submitted to the confirming Judge. (C) If the Trial Chamber is satisfied on that evidence, together with such additional evidence as the Prosecutor may tender, that there are reasonable grounds for believing that the accused has committed all or any of the crimes charged in the indictment, it shall so determine. The Trial Chamber shall have the relevant parts of the indictment read out by the Prosecutor together with an account of the efforts to effect service referred to in paragraph (A) above. (D) The Trial Chamber shall also issue an international arrest warrant in respect of the accused which shall be transmitted to all States. Upon request by the Prosecutor or proprio motu, after having heard the Prosecutor, the Trial Chamber may order a State or States to adopt provisional measures to freeze the assets of the accused, without prejudice to the rights of third parties. (E) If the Prosecutor satisfies the Trial Chamber that the failure to effect personal service was due in whole or in part to a failure or refusal of a State to cooperate with the Tribunal in accordance with Article 29 of the Statute, the Trial Chamber shall so certify. After consulting the Presiding Judges of the Chambers, the President shall notify the Security Council thereof in such manner as the President thinks fit.”


� See eg Prosecutor v Karadzic and Mladic, Review of the Indictments Pursuant to Rule 61 of the Rules of Procedure and Evidence, Trial Chamber, IT-95-5-R61 and IT-95-18-R61, 11 July 1996 (Karadzic and Mladic joint review); and Prosecutor v Nikolic, Review of the Indictment Pursuant to Rule 61 of the Rules of Procedure and Evidence, Trial Chamber, IT-94-2-R61, 20 Oct 1995.  See also third annual report of ICTY to General Assembly and Security Council, 5 Aug 1996 (attached to letter from UN secretary-general to General Assembly and Security Council, 16 Aug 1996), pars 50-61, for more information on rule 61-proceedings, including the number of witnesses called in such proceedings.


� Second annual report of ICTY to General Assembly and Security Council, 14 Aug 1995 (attached to letter from UN secretary-general to General Assembly and Security Council, 23 Aug 1995) (ICTY 1995 annual report), par 198 (“Proceedings under rule 61 do not abrogate the accused’s right, under the statute, to be present at his trial, since the proceedings are not a trial nor do they result in a judgement.  If the accused were ever to surrender to custody, a whole new trial would take place in his presence, and he would be presumed innocent notwithstanding the rule 61 finding.”).


� See eg ICTY 1995 annual report par 198 (“Rule 61 does, however, prevent the accused from obstructing and, indeed, nullifying international criminal justice simply by absconding or refusing to stand trial.”)


� See also ICTY 1995 annual report par 198.


� Karadzic and Mladic joint review par 3; and ICTY 1995 annual report par 198.


� This section does not deal with an alternative residual option: vesting the three courts or their functional successor(s) with the authority and capacity to transfer deferred cases to another jurisdiction (national, internationalised, regional or international) for trial.


� See ICTY RPE rules 9 (“Where it appears to the Prosecutor that in any such investigations or criminal proceedings instituted in the courts of any State: (i) the act being investigated or which is the subject of those proceedings is characterized as an ordinary crime; (ii) there is a lack of impartiality or independence, or the investigations or proceedings are designed to shield the accused from international criminal responsibility, or the case is not diligently prosecuted; or (iii) what is in issue is closely related to, or otherwise involves, significant factual or legal questions which may have implications for investigations or prosecutions before the Tribunal,/ the Prosecutor may propose to the Trial Chamber designated by the President that a formal request be made that such court defer to the competence of the Tribunal.”), 10 (“(A) If it appears to the Trial Chamber seised of a proposal for deferral that, on any of the grounds specified in Rule 9, deferral is appropriate, the Trial Chamber may issue a formal request to the State concerned that its court defer to the competence of the Tribunal. (B) A request for deferral shall include a request that the results of the investigation and a copy of the court's records and the judgement, if already delivered, be forwarded to the Tribunal.  (C) Where deferral to the Tribunal has been requested by a Trial Chamber, any subsequent trial shall be held before another Trial Chamber.”) and 11 (“If, within sixty days after a request for deferral has been notified by the Registrar to the State under whose jurisdiction the investigations or criminal proceedings have been instituted, the State fails to file a response which satisfies the Trial Chamber that the State has taken or is taking adequate steps to comply with the request, the Trial Chamber may request the President to report the matter to the Security Council.”).  See also ICTY RPE rule 7bis.  ICTR RPE rule 9 differs from ICTY RPE rule 9 (“Where it appears to the Prosecutor that crimes which are the subject of investigations or criminal proceedings instituted in the courts of any State: (i) Are the subject of an investigation by the Prosecutor; (ii) Should be the subject of an investigation by the Prosecutor considering, inter alia:(a) The seriousness of the offences; (b) The status of the accused at the time of the alleged offences; (c) The general importance of the legal questions involved in the case; (iii) Are the subject of an indictment in the Tribunal, the Prosecutor may apply to the Trial Chamber designated by the President to issue a formal request that such court defer to the competence of the Tribunal.”).  ICTR RPE rules 10 and 11 are worded similarly to ICTY RPE rules 10 and 11.  SCSL RPE rule 9 largely mirrors ICTR RPE rule 9, but SCSL RPE rules 10 and 11 differ from ICTR RPE rules 10 and 11 (“10. (A) If it appears to the Trial Chamber seized of an application under Rule 9 that Sub-Rules (i), (ii) or (iii) of Rule 9 is satisfied, the Trial Chamber shall issue an order or request assistance to the effect that the court defer to the competence of the Special Court.  (B) An order or request for deferral shall include a request that the results of the investigation and a copy of the court's records and the judgement, if already delivered, be forwarded to the Registrar.  11. If, within 21 days after an order for deferral has been notified by the Registrar to the Government of Sierra Leone under whose jurisdiction the investigations or proceedings have been instituted, the Government of Sierra Leone fails to file a response which satisfies the Trial Chamber that it has taken or is taking adequate steps to comply with the order, the Trial Chamber may refer the matter to the President to take appropriate action.”).


� For an example of management of records and materials see description on ICTR website of functions and activities of the registry’s Judicial Records and Archives Unit (website accessed on 1 Dec 2006).  The unit is “responsible for providing day to day records management service which includes receipt, filing, distribution, storage and preservation… The Unit holds all the judicial records of the Tribunal including case files …, correspondence files, interlocutory appeal files, appeal on merits files, exhibits, audio cassettes, video cassettes, transcripts, confidential records and other records in many different formats… The staff of the Unit undertake a meticulous procedure to ensure accurate and timely service of each document. These documents are served to the accused, the defence counsel (based in different parts of the world when not present at the seat of the Tribunal), the Office of the Prosecutor (Arusha, Kigali, The Hague), the Chambers in Arusha and the Appeals Chamber in The Hague… The Unit also has traditional archival functions such as long-term preservation and retention and disposal responsibility for the judicial records.  The Tribunal’s judicial records will be transferred for retention to the UN HQ Archives Service in New York as cases are completed.  The Audio-Visual and Exhibit sub-unit is responsible for maintaining the audio and video recordings of the proceedings as well as the exhibits of each case.  They also maintain numerous electronic versions of judicial documents and various other databases for statistical purposes… The [Unit] is working on several recordkeeping initiatives including a recordkeeping metadata standard which will ensure standardisation of data entry in the recordkeeping system, a thesaurus of terms which will enhance access and retrieval of electronic records and a retention schedule which will asist [sic] the archiving function of the Unit.  The final retention schedule adopted will be influenced by the input of the UN Archives and Records Management Section and internal requirements of the ICTR.  The retention schedule is by necessity a high level document that is very broad in its language.  Therefore, in conjunction with the retention schedule a detailed Implementation Guide has been prepared.  This is intended to address issues such as longterm access to the ICTR’s records.  Careful attention to disposal policy will determine what is kept for future research purposes.  The recordkeeping framework of the ICTR as depicted is a broad overview of existing ICTR recordkeeping systems in place.  Ideally the retention schedule should reflect the ICTR policy position with regard to most of these systems… All paper records are digitised, as received into the Unit’s electronic recordkeeping database [TRIM], which is accessible by staff from their desktop computers.  Photographic [photographs, slides and A4 size maps & sketches] and physical records [exhibits] are also being digitised into TRIM.  Audio and video recordings only have metadata [index] elements in the recordkeeping system.  Judicial Records and Archives Unit staff also maintain the publicly accessible judicial records database with assistance from EDP/MIS staff.  They also undertake the data entry and digitisation of records for the judicial recordkeeping database… The TRIM electronic recordkeeping system has become an indispensable tool to the daily work of [Court Management Section] and many other legal staff of the Tribunal…”


� Trudy Huskamp Peterson, Temporary Courts, Permanent Records, United States Institute of Peace, Special Report no 170, Aug 2006 (archiving report), p 3.  The report is available at www.usip.org.


� Archiving report pp 2 and 4-5.


� Archiving report p 5.


� With respect to some categories of records and materials, consideration could perhaps be given to destroying hard copy versions and retaining only electronic versions.    


� See eg ICTY RPE rule 41 (“Subject to Rule 81, the Prosecutor shall be responsible for the retention, storage and security of information and physical material obtained in the course of the Prosecutor’s investigations until formally tendered into evidence.”);  ICTY RPE rule 81 (“(A) The Registrar shall cause to be made and preserve a full and accurate record of all proceedings, including audio recordings, transcripts and, when deemed necessary by the Trial Chamber, video recordings.  (B) The Trial Chamber, after giving due consideration to any matters relating to witness protection, may order the disclosure of all or part of the record of closed proceedings when the reasons for ordering its non-disclosure no longer exist.  (C) The Registrar shall retain and preserve all physical evidence offered during the proceedings subject to any Practice Direction or any order which a Chamber may at any time make with respect to the control or disposition of physical evidence offered during proceedings before that Chamber.  (D) Photography, video-recording or audio-recording of the trial, otherwise than by the Registrar, may be authorised at the discretion of the Trial Chamber.”).


� See also ICTY RPE rule 54bis (concerning national security issues).  There is no such provision in ICTR RPE or in SCSL RPE (but see latter’s ‘national security’ reference in closed session provision (rule 79)).  


� See also SCSL Practice Direction on the Procedure Following a Request by a State, the Truth and Reconciliation Commission, or Other Legitimate Authority to Take a Statement from a Person in the Custody of the Special Court for Sierra Leone, adopted on 9 Sept 2003 and amended on 4 Oct 2003.  The practice direction points to another potential residual function with relevance for all three courts.  


� Declassified material not earmarked for disposal will have to be moved to/included in public information systems and databases. 


� For some references to ICTR’s progress see annex 7 to ICTR completion strategy.


� See also ICTY 2005/6 annual report par 113 (“In collaboration with the United Nations Archives and Records Management Section, the [Administrative Support Services Division of the ICTY registry] continues to work on projects required to prepare the Tribunal’s substantive records for transfer and dissemination prior to closure. Partially in response to these initiatives, the Government of the host State, through the Office of the Mayor of The Hague, organized a meeting on judicial archives in The Hague, on 14 July 2006, in which the Registry participated.”).


� See footnote 95 above for full citation.  


� Archiving report p 2.


� Archiving report p 5.


� Archiving report p 15.


� Archiving report p 2.  See also Megan Hirst and Howard Varney, JUSTICE ABANDONED?  An Assessment of the Serious Crimes Process in East Timor, International Centre for Transitional Justice, Occasional Paper Series, June 2005, pp 1-9, available at www.ictj.org. 


� Archiving report p 8.


� Archiving report p 9.


� Archiving report p 9.


� See also press release of The Hague municipality, “€900 million needed to raise international position of The Hague, 1 June 2005, http://www.denhaag.com/default.asp?id=2589&ep= (accessed on 1 Dec 2006): “In collaboration with central government and international legal institutions The Hague is investigating the feasibility of basing the UN Judicial Archives Service in the city, the service responsible for storing and making accessible the official archives of all the UN tribunals throughout the world.”  


� Archiving report pp 1-11 and 19.


� Archiving report p 20.


� Archiving report p 18.


� See eg ICTY Statute art 18; and ICTY RPE rules 33(A); 39 (“In the conduct of an investigation, the Prosecutor may: (i) summon and question suspects, victims and witnesses and record their statements, collect evidence and conduct on-site investigations; (ii) undertake such other matters as may appear necessary for completing the investigation and the preparation and conduct of the prosecution at the trial, including the taking of special measures to provide for the safety of potential witnesses and informants; (iii) seek, to that end, the assistance of any State authority concerned, as well as of any relevant international body including the International Criminal Police Organization (INTERPOL); and (iv) request such orders as may be necessary from a Trial Chamber or a Judge.”); 40 (“In case of urgency, the Prosecutor may request any State: (i) to arrest a suspect or an accused provisionally; (ii) to seise physical evidence; (iii) to take all necessary measures to prevent the escape of a suspect or an accused, injury to or intimidation of a victim or witness, or the destruction of evidence.  The State concerned shall comply forthwith, in accordance with Article 29 of the Statute.”); and 54.


� See eg ICTY RPE rule 68 (and in particular its pars (i) and (v)) (“Subject to the provisions of Rule 70, (i) the Prosecutor shall, as soon as practicable, disclose to the Defence any material which in the actual knowledge of the Prosecutor may suggest the innocence or mitigate the guilt of the accused or affect the credibility of Prosecution evidence; (ii) without prejudice to paragraph (i), the Prosecutor shall make available to the defence, in electronic form, collections of relevant material held by the Prosecutor, together with appropriate computer software with which the defence can search such collections electronically; … (iv) the Prosecutor shall apply to the Chamber sitting in camera to be relieved from an obligation under paragraph (i) to disclose information in the possession of the Prosecutor, if its disclosure may prejudice further or ongoing investigations, or for any other reason may be contrary to the public interest or affect the security interests of any State, and when making such application, the Prosecutor shall provide the Trial Chamber (but only the Trial Chamber) with the information that is sought to be kept confidential; (v) notwithstanding the completion of the trial and any subsequent appeal, the Prosecutor shall disclose to the other party any material referred to in paragraph (i) above.”)  ICTR RPE rule is similar to the ICTY rule.  SCSL RPE rule 68, although much briefer that ICTY and ICTR rules, sets out same obligation.  The provision could be amended to expressly require the prosecutor to bring exculpatory material to the attention of the defence even in cases that have been referred to national or other jurisdictions (see paragraph 50 of briefing paper for terms of relevant ICTY referral rule).     


� See eg ICTY RPE rule 50 (“(A)(i) The Prosecutor may amend an indictment: … (b) between its confirmation and the assignment of the case to a Trial Chamber, with the leave of the Judge who confirmed the indictment, or a Judge assigned by the President; and (c) after the assignment of the case to a Trial Chamber, with the leave of that Trial Chamber or a Judge of that Chamber, after having heard the parties…”).  ICTR RPE rule 50 and SCSL RPE rule 50 are essentially similar.


� For example, at the ICTY, indictments with respect to 20 accused have been withdrawn before their transfer to the court, seven accused have died before they could be apprehended, and five had their indictments withdrawn after transfer to the court.  The ICTR has seemingly withdrawn indictments against two accused.  (Information found on websites of ICTY and ICTR on 1 Dec 2006.)  


� See eg ICTY RPE rule 51 (“(A) The Prosecutor may withdraw an indictment: … (ii) between its confirmation and the assignment of the case to a Trial Chamber, with the leave of the Judge who confirmed the indictment, or a Judge assigned by the President; and (iii) after the assignment of the case to a Trial Chamber, by motion before that Trial Chamber … (B) The withdrawal of the indictment shall be promptly notified to the suspect or the accused and to the counsel of the suspect or accused.”).  ICTR RPE rule 51 is essentially similar, as is SCSL RPE rule 51.


� The relevant provisions are more nuanced.  See eg ICTY Statute art 24(3) (“In addition to imprisonment, the Trial Chambers may order the return of any property and proceeds acquired by criminal conduct, including by means of duress, to their rightful owners.”); ICTY RPE rule 98ter B (“If the Trial Chamber finds the accused guilty of a crime and concludes from the evidence that unlawful taking of property by the accused was associated with it, it shall make a specific finding to that effect in its judgement. The Trial Chamber may order restitution as provided in Rule 105.”); and ICTY RPE rule 105 (“(A) After a judgement of conviction containing a specific finding as provided in Rule 98 ter (B), the Trial Chamber shall, at the request of the Prosecutor, or may, proprio motu, hold a special hearing to determine the matter of the restitution of the property or the proceeds thereof, and may in the meantime order such provisional measures for the preservation and protection of the property or proceeds as it considers appropriate.  (B) The determination may extend to such property or its proceeds, even in the hands of third parties not otherwise connected with the crime of which the convicted person has been found guilty.  (C) Such third parties shall be summoned before the Trial Chamber and be given an opportunity to justify their claim to the property or its proceeds.  (D) Should the Trial Chamber be able to determine the rightful owner on the balance of probabilities, it shall order the restitution either of the property or the proceeds or make such other order as it may deem appropriate.  (E) Should the Trial Chamber not be able to determine ownership, it shall notify the competent national authorities and request them so to determine.  (F) Upon notice from the national authorities that an affirmative determination has been made, the Trial Chamber shall order the restitution either of the property or the proceeds or make such other order as it may deem appropriate.  (G) The Registrar shall transmit to the competent national authorities any summonses, orders and requests issued by a Trial Chamber pursuant to paragraphs (C), (D), (E) and (F).”  The relevant rules of the ICTR and SCSL are similar, except that SCSL Statute art 19(3) provides that such proceeds, property and assets may also be ordered to be forfeited to the state authorities of Sierra Leone, and that SCSL RPE rule 104, the equivalent of ICTY RPE rule 105, is more limited in scope.


� See eg ICTY RPE rule 106 (“(A) The Registrar shall transmit to the competent authorities of the States concerned the judgement finding the accused guilty of a crime which has caused injury to a victim.  (B) Pursuant to the relevant national legislation, a victim or persons claiming through the victim may bring an action in a national court or other competent body to obtain compensation.  (C) For the purposes of a claim made under paragraph (B) the judgement of the Tribunal shall be final and binding as to the criminal responsibility of the convicted person for such injury.”).  The rules of the ICTR and SCSL are similar.  See also SCSL ratification act art 45.


� See eg following ICTY governing instrument provisions.  ICTY RPE rule 44: “(A) Counsel engaged by a suspect or an accused shall file a power of attorney with the Registrar at the earliest opportunity. … (C) In the performance of their duties counsel shall be subject to the relevant provisions of the Statute, the Rules, the Rules of Detention and any other rules or regulations adopted by the Tribunal, the Host Country Agreement, the Code of Professional Conduct for Defence Counsel Appearing Before the International Tribunal and the codes of practice and ethics governing their profession and, if applicable, the Directive on the Assignment of Defence Counsel adopted by the Registrar and approved by the permanent Judges. (D) An Advisory Panel shall be established to assist the President and the Registrar in all matters relating to defence counsel. The Panel members shall be selected from representatives of professional associations and from counsel who have appeared before the Tribunal. They shall have recognised professional legal experience. The composition of the Advisory Panel shall be representative of the different legal systems. A Directive of the Registrar shall set out the structure and areas of responsibility of the Advisory Panel.”  ICTY RPE rule 45: “(A) Whenever the interests of justice so demand, counsel shall be assigned to suspects or accused who lack the means to remunerate such counsel.  Such assignments shall be treated in accordance with the procedure established in a Directive set out by the Registrar and approved by the permanent Judges…  (D) The Registrar shall, in consultation with the permanent Judges, establish the criteria for the payment of fees to assigned counsel.  (E) Where a person is assigned counsel and is subsequently found not to be lacking the means to remunerate counsel, the Chamber may, on application by the Registrar, make an order of contribution to recover the cost of providing counsel.”  See also ICTY RPE rule 46, and ICTY Code of Professional Conduct for Counsel Appearing before the International Tribunal, 11 July 2006 (including arts 7-36, which deal with the obligations of defence counsel to the ICTY, their clients and others, and articles 37-50, which deal with the disciplinary regime) and ICTY Directive on the Assignment of Defence Counsel, 11 July 2006.  The ICTR and SCSL have similar, and in some instances more extensive, instruments.


� Setting up a single centre housing not only an international judicial archive but also one or two fully equipped courtrooms with witness-protection and interpretation facilities, and offices and other facilities for the staff of one or more residual courts and any future ad hoc courts that may choose to use the facilities, is an option that the Dutch authorities may wish to consider.  See also par 107 of this briefing paper.


� The following estimate of the number of permanent staff members that the ICTY or ICTR may require during the first few years after the completion of its current mandate is only put forward as basis for discussion.  It is assumed that in relation to each court, a single entity will perform essentially all the residual functions identified elsewhere in this paper.  Realistic estimates would only be possible on the bases of detailed assessments of the projected workload of the three courts or their functional successors.  Thirty-five permanent staff members (comprising three judicial, 26 registry and six prosecutorial staff), if based in a single location in the case of the ICTY or ICTR, could be sufficient.  The figure of 35 comprises: (a) one judge (also exercising presidential functions) with one legal and one other support staff (3); (b) one prosecutor with two legal and three other support staff (including one managing the records and materials maintained by the prosecutor’s office) (6); (c) a registrar with two legal, two victim and witness protection and support, one defence support, two language support, two records and materials management, two infrastructure support (including information and communications technology support), three human resources and financial support, one transport support, one communications/web support, seven security and two administrative support staff (26).


� One way of addressing this concern could be for the Security Council to back the authority of the state by a resolution passed under chapter VII of the UN Charter, obliging all states and other role-players to cooperate with its relevant national authorities in respect of residual functions.


� See eg ICC Statute arts 5-33.      


� See eg ICC Statute arts 2, 13, 16, 53(2) and (3), 87(5) and (7), and 115; and the Negotiated Relationship Agreement between the International Criminal Court and the United Nations, 4 Oct 2004.


� Amendments such as those necessitated by a transfer of residual functions may be proposed only by July 2009.  Such proposals would require consensus among the states parties or failing that, approval by a two-thirds majority, and, an amendment would enter into force for states parties one year after instruments of ratification or acceptance have been deposited by seven-eighths of them (unless an argument is accepted that the last-mentioned requirement is irrelevant if another way of requiring the cooperation of all states, not only the ICC Statute’s state parties, with the work of the ICC in respect to the residual functions of the ICTY, ICTR and SCSL, can be found.  See ICC Statute arts 121 (“(1) After the expiry of seven years from the entry into force of this Statute, any State Party may propose amendments thereto… (2) No sooner than three months from the date of notification, the Assembly of States Parties, at its next meeting, shall, by a majority of those present and voting, decide whether to take up the proposal.  The Assembly may deal with the proposal directly or convene a Review Conference if the issue involved so warrants.  (3) The adoption of an amendment at a meeting of the Assembly of States Parties or at a Review Conference on which consensus cannot be reached shall require a two-thirds majority of States Parties.  (4) Except as provided in paragraph 5, an amendment shall enter into force for all States Parties one year after instruments of ratification or acceptance have been deposited with the Secretary-General of the United Nations by seven-eighths of them.  (5) Any amendment to articles 5, 6, 7 and 8 of this Statute shall enter into force for those States Parties which have accepted the amendment one year after the deposit of their instruments of ratification or acceptance.  In respect of a State Party which has not accepted the amendment, the Court shall not exercise its jurisdiction regarding a crime covered by the amendment when committed by that State Party’s nationals or on its territory.  (6) If an amendment has been accepted by seven-eighths of States Parties in accordance with paragraph 4, any State Party which has not accepted the amendment may withdraw from this Statute with immediate effect, notwithstanding article 127, paragraph 1, but subject to article 127, paragraph 2, by giving notice no later than one year after the entry into force of such amendment…”); 122 (“(1) Amendments to provisions of this Statute which are of an exclusively institutional nature…may be proposed at any time, notwithstanding article 121, paragraph 1, by any State Party… (2) Amendments under this article on which consensus cannot be reached shall be adopted by the Assembly of States Parties or by a Review Conference, by a two-thirds majority of States Parties.  Such amendments shall enter into force for all States Parties six months after their adoption by the Assembly or, as the case may be, by the Conference.”); and 123 (“(1) Seven years after the entry into force of this Statute the Secretary-General of the United Nations shall convene a Review Conference to consider any amendments to this Statute… The Conference shall be open to those participating in the Assembly of States Parties and on the same conditions.  (2) At any time thereafter, at the request of a State Party and for the purposes set out in paragraph 1, the Secretary-General of the United Nations shall, upon approval by a majority of States Parties, convene a Review Conference.  (3) The provisions of article 121, paragraphs 3 to 7, shall apply to the adoption and entry into force of any amendment to the Statute considered at a Review Conference.”).


� If necessary, arrangements can probably be put in place to ensure that the states parties to the ICC Statute and other donors of the ICC would not bear the costs associated with the transfer of residual functions.  See eg ICC Statute arts 115 and 116, which state, among other things, that expenses of ICC are covered by assessed contributions made by states parties, funds provided by UN, and voluntary contributions.  These provisions suggest that funding arrangements of the ICC and three courts can be reconciled or co-exist.  See eg ICTY Statute art 32, which states that expenses of ICTY are borne by regular budget of UN, ICTY 2005/6 annual report pars 107 and 108, which refer to voluntary contributions as well, and SCSL-establishment agreement art 6, which states, among other things, that expenses of court are borne by voluntary contributions from the international community.


� Some examples of current appointment procedures in relation to judges, prosecutors and registrars of three courts follow.  At ICTY, permanent and ad litem judges are elected by UN General Assembly from list submitted by Security Council (ICTY Statute arts 13bis(1) and 13ter(1)), ad litem judges are appointed by UN secretary-general upon request of president of court as need arises (ICTY Statute art 13ter(2)); prosecutor is appointed by Security Council on nomination by UN secretary-general (ICTY Statute art 16(4)), staff of office of prosecutor by UN secretary-general on recommendation of prosecutor (id art 16(5)); registrar by UN secretary-general after consultation with president of court (id art 17(3); see also ICTY RPE rule 30), registry staff by UN secretary-general on recommendation of registrar (ICTY Statute art 17(4); see also ICTY RPE rule 31).  At SCSL, some judges are appointed by government of Sierra Leone (after consultation with UN secretary-general), and others (majority) by UN secretary-general (after consultation with government of Sierra Leone) upon nominations forwarded by states, in particular member states of Economic Community of West African States and Commonwealth (SCSL Statute art 12(1) and SCSL-establishment agreement arts 2(2) and (3)); prosecutor is appointed by UN secretary-general and his/her deputy by government of Sierra Leone (SCSL Statute art 15(3),) and SCSL-establishment agreement art 3(2), and SCSL ratification amendment act art 2), registrar (who “shall be a staff member of the United nations”) by UN secretary-general after consultation with president of court (id art 16(3)).


� Some UN member states may, however, prefer that voluntary contributions of interested states and other stakeholders should replace regular budget of UN as funding source.   


� Should the Lockerbie-case facilities at Camp Zeist near Utrecht in central Holland still be available for use as a court and detention centre, its use by a residual ICTY (or a joint ICTY-ICTR residual mechanism), at least for some residual functions, could perhaps also be considered.


� See SCSL-establishment agreement art 10 (“The Special Court shall have its seat in Sierra Leone. The Court may meet away from its seat if it considers it necessary for the efficient exercise of its functions, and may be relocated outside Sierra Leone, if circumstances so require, and subject to the conclusion of a Headquarters Agreement between the Secretary-General of the United Nations and the Government of Sierra Leone, on the one hand, and the Government of the alternative seat, on the other.”).  With respect to ICTY, see eg Security Council resolution 827 (1993) of 25 May 1993, operative par 6 and ICTY RPE rule 4 (its rule 71 concerns taking of depositions away from seat of ICTY).     


� See eg Security Council resolution 1688 (2006) of 16 June 2006; and Prosecutor vs Taylor, Decision on Defence Oral Application for Orders Pertaining to the Transfer of the Accused to The Hague, SCSL-03-1-PT, Trial Chamber II, 23 June 2006.  Mr Taylor is detained under ICC detention rules.


� Depending on whether all the SCSL’s accused are in its custody (at present, only one is at large), the continued cooperation of Liberia with the SCSL, and some other factors, the court’s lack of powers similar to those of the ICTY and ICTR (vested in them by the Security Council) may not be a real hindrance.   
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