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I. Executive Summary

The Court of Bosnia and Herzegovina (BiH Court) dahd Prosecutor’'s Office of
Bosnia and Herzegovina (POBIiH) are important ingths for Bosnia and Herzegovina
(BiH) as a country. They are also innovative juimstitutions and represent a significant
effort by the national authorities and by the insgronal community to address critical issues
of justice and the rule of law in this post-corfsociety.

The BiH Court and POBiH owe much of their originalpetus to the International
Criminal Tribunal for the former Yugoslavia (ICTYyyhich as a part of its Completion
Strategy and as directed by the United Nations i#gdDouncil, sought to transfer certain of
its mid- and lower level cases to national jurisidits for trial, pursuant to Rule s of the
ICTY Rules of Procedure and Evidence. To safegudednational standards and to build its
own national judicial capacities, the national awities and the international community
agreed on international assistance to the BiH Candt POBIH, in the form of international
judges, prosecutors and staff, including initiaty international Registrar.

These international judges, prosecutors and staffaapart of the national system,
working side by side with national judges, prosecaiind staff under the applicable national
law, but limited to war crimes and organised crinpgsesecutions and trials — the most
problematic and sensitive areas that the post-coiiistice system would face. The creators
of this system were rightly of the view that théemmational presence should be of a limited
duration and that it should end as soon as thiutishs and the country at large had reached
a point where it could move forward fully with isvn legal professionals. They thus
adopted an aggressive transition and integratian, pihich provided that by 14 December
2009 the BiH Court and POBIH would become fullyioaal and the remaining international
judges, prosecutors and staff would leave.

This Expert Report first looks back at the impletagion of the transition plan
adopted in 2006 and assesses the progress andcgftad that plan. In doing so it also
examines not only the extent to which the milestoestablished in the plan were met but
also looks at how well the Registry departmentsehperformed during this process and
where they stand today.

There is considerable progress to report in terfthe transition, as the applicable
targets have been met. Moreover, the Registryclwhias been split into two with a Court
Registrar and Prosecution Registrar, has doneyagard job in making the transition work
for the Court. There are several issues that radehtion, particularly regarding certain
matters of judicial administration, but the recasdan impressive one. The record on the
Prosecution Registry side is more problematic,hasréelationship between the Prosecution
management team and the Prosecution Registry soatethe dysfunctional. This stems in
part from the unclear role the Management Commiptegs in non-financial matters (the
Committee’s role on financial issues, from almdtreports, is exemplary) but also from a
lack of communication between the Registry and Rnesecution. The Report makes a
number of recommendations that are intended toesddihis troubling state of affairs. As
part of this section of the Report, the importaietaaof witness protection, where the relevant
national authorities need to improve their perfonoe and public relations and outreach,
which are in need of bolstering, are addressedegmmmendations are made. Also, defence



issues are touched on and issues, particularlicdlifies related to access to ICTY materials,
are flagged.

The Report then turns to a discussion of the natipolitical context, as much of the
following discussion can only be understood in ®iwhthe current political situation in the
country. This discussion is followed by an assesgnof the BiH Court’'s work to date on
war crimes and organised crimes and the role thatnational judges have played. It finds
that much has been achieved, but that there avender of issues that need attention. These
include a deeper engagement by judges in non-caumtractivities, via the greater use of
committees and the establishment of a bureau tigadtive President of the Court and address
other issues. The Experts also look at certainguorl issues, including the high rate df 1
instance decisions that are vacated on appeal lendhorny issue of dissenting opinions.
They then take an extended look at the roles th@tnational judges play in the Court,
concluding that they have provided much in terméraiging credibility and public trust to
the Court but much less in terms of capacity oitskuilding than might have been expected.
A number of recommendations are made in this regardvell as suggestions regarding
judgement writing and development of support staff.

The Report also addresses issues in the POBiHewew the rather tortured history
of the Office, and examines how the Office, inchglits Special Departments, is managed.
While the international prosecutors play an impartale in establishing credibility and carry
a substantial workload, there is too little intéi@mt between internationals and nationals.
There is also the problem of internationals ‘cravgdput’ nationals from work they could
otherwise handle. The Experts have made a numbeecsimmendations to improve the
functioning of the Office, including performancesked criteria for international prosecutors
which is tied to skills building with their natiohaolleagues, and steps for the new Chief
Prosecutor, who should be appointed in the coming months, alce tto improve the
performance of the Office and address issues gbdise

The substantive discussion is then followed by skRissessment of the respective
Chambers and Special Departments, assessing sdpatat risks associated with ending
international assistance in terms of internatignadjes, prosecutors and other assistance, e.g.,
witness support. These risks are measured agapesftfic criteria: the impact on fair trials
and international standards; the independenceibiigdand efficiency of the BiH Court and
the POBIH; public perceptions of the Court and Boogions; the impact of the Court in
capacity building and ‘crowding out’; and for theoBecution, the impact on its own case
selection criteria and strategy.

The Experts then make recommendations regardingdhgnuation of international
assistance beyond 2009. While they do recommerakt@msion beyond 2009, in an Options
Paper, they examine the terms of such an extebsised on the functions to be extended, the
timeline for such an extension, and the financiafues arising there from, with
recommendations on monitoring any such extensiodssgeps to maximise the usefulness of
the extension and minimising the time needed fgrexttension.

! Since the completion of the Report, a new ChiesBeutor Mr. Milorad Barasin, has been appointedf 28
January 2009.
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Il. Introduction and Working Methods

A. Introductory Comments

1. The BiH Court and the POBIH are unique institutiamghe judicial system of
BiH. They are the only State judicial institutionsth general criminal jurisdiction
(other criminal prosecutions and trials are hand&dthe entity level). These
institutions currently have national and internagibjudges and prosecutors working
together. Except for the Constitutional Court @fsBia and Herzegovina, there is no
other court or prosecutor’s office in the formergdslavia in which internationals
work together with nationals (often referred to‘lagorid’ judicial institutions, etc).
Indeed, the BiH Court and the POBIH are one of fhe sets of ‘hybrid’ judicial
institutions in the world, and perhaps the only one withoutraat link to the United
Nations system. Thus, in many ways these ingtitgtiare part of a bold experiment
in a post-conflict society to deal with war crinasd organised crimes.

2. While the BiH Court and POBIH are not directly cested to the United
Nations, they are closely linked to The Hague-ba&£ndy, which has jurisdiction
over war crimes and other related crimes committethe former Yugoslavia since
1991. It was in response to the direction of tmétédl Nations Security Council in its
Resolutions 1503 and 1534, directing the ICTY tonptete its work by 2010 by
among other things referring indictments againseloand intermediate level accused
to national courts that the BiH Court acquired much of its impetus. In order to meet
the Security Council’s direction, national courts/a received and tried cases referred
by the ICTY.

3. Starting with the case of Radovan Stankpwhich was transferred to the BiH
Court on 1 October 2005, five other ICTY cases wenasferred, involving a total of
10 individuals transferred from The Hague to thel Biourt, and by 1 October 2008
(only three years after the first case was trarsfiy all but one of these cases had
been completed in First instance (and many havehiad the appeal process). This is
an impressive record, particularly since these sasere handled much more
expeditiously than they would have been at the ICTMoreover, these cases were
carefully monitored by the ICTY and the Organisatfor Security and Cooperation
in Europe (OSCE), and the proceedings met the cgigk international and European
standards.

4. In addition, the BiH Court and POBIH have disposéthany other cases, not
only in the area of war crimes but also in oth@aar(general crime, organised crime).
In a little more than three years, 43 war crimesesaand 91 organised crimes cases
have been completed. This is a solid record ofeaeiment.

2 Although the BiH State Court and POBIH are natlaimatitutions established under BiH laws, they are
‘hybrid’ in the sense that they are currently cosgmbof national and international judges and putses, and
are thus akin to other such ‘hybrid’ or ‘mixed’ fitgtions.

3 UN Doc.S/RES/1503 (2003), at para. 7 and UN Doc. S/Res/1534 (2004) at art 5.
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Moreover, in the Experts’ view these new institnidhave developed quickly
and gained real capacity in a short period of tidespite the vicissitudes inherent in a
‘hybrid’ system and in a fractious national pokticenvironment. Perhaps more
importantly there has been an underlying stratesippwed at the BiH Court and
POBIH to move relatively rapidly to a fully natidneourt and prosecutor’s office.
This is a commendable goal in itself, as there isralency with other international
and hybrid courts not to pursue integration with tiational systems as aggressively
as is necessary for these institutions to makeng term difference. The general
compliance with the ambitious transition and inégm strategy is quite good on the
whole, and there is much to be commended in thesdipes, which can be used as a
model for other hybrid judicial institutions.

Thus, in many ways the BiH Court and POBIH have haekery successful
beginning and transition. There are naturally ntoug problems and issues that lie
side by side with these positive developments aniedaa the heart of this Report.
These issues also give rise to the principal qoestihat are addressed herein, notably
whether international assistance should continyeru 2009.

In addressing these questions, the Experts havelfaunnumber of difficulties,
problems and some dysfunctionality in the operatiof the BiH Court and the
POBIH and much of this Report is critical of asgeof the operations of these
institutions. However, it is important to notetheé outset that, relatively speaking,
given the context and the records of similar ingtins, the BiH Court and POBIH
have significant achievements and this should edost sight of, despite the Experts’
various criticisms and recommendations.

B. The Terms of Reference and Purpose of the
Report

This Expert Report has been produced in accordaite the International
Criminal Law Services’ (ICLS) ‘Proposal to Asseke Sustainable Transition of the
Registry and International Donor Support to theteSt&€ourt and the State
Prosecutor’'s Office 2009’, attached hereto as AnAexICLS has contracted with
David Tolbert and Aleksandar Kodti(the Experts), who are responsible for
producing this Expert Report and the Recommendsatimontained herein. The
Experts’ qualifications and experience are sehfortthe ICLS Proposal.

As specified by the Terms of Reference, the purpbshe Expert Report is to
assess the current progress of the transition pladsirrangements for the successful
transition of war crimes and organised crime praSens and trials to national
control. In particular, the Terms of Reference ®on the sustainability of the [BiH
Court] and [POBIH] after 2009, [in particular] iie¢ current transition arrangements
are applied’. Relevant factors include ‘politicabnstraints, case sensitivity and
capacity for continued efficient prosecution of wammes and organised crimes,
national resource allocation, performance indicgtoraccountability and
transparency’. As noted in the Proposal, the leeyaining element in the transition
plans is the planned phasing out of internatioma@nnel, i.e., international judges



and prosecutors and their support staff, in 2009Thus, the Experts have
concentrated their efforts on evaluating the pregriaus far of the BiH Court and
the POBIH in achieving the goals set forth in th@nsition plans and assessing
whether there has been sufficient progress to etetnational assistance to these
institutions on the current schedule, i.e., 14 Dawer 2009. Following this
assessment, the Experts make specific recommendatio accordance with the
Proposal. These recommendations set forth availaiptions for international
donors and other interested parties, based onvdieation of the Experts.

10. This Expert Report has been submitted in accordaittethe Proposal and the
Terms of Reference and in a timely manner, i.éorpo 15 December 2008 (English
version; the local language version was submitied® January 2009).The Experts
conducted a short follow up mission in February 200 discuss the report with
stakeholders. As a result of these discussions tae corrected a handful of
technical errors and made other minor modificatipnisnarily due to translation
considerations. However, the Report covers thegearnly up to 15 December 2008.

C.Subjects Addressed and Methodology Followed in
Preparation of the Expert Report

1. The Subject Areas Addressed in the Report

11. As outlined in the Proposal (including particulatlye Supplement to the
Proposal), the Expert Report examines three sephtdtinterconnected areas as well
as makes recommendations and outlines options @péions Paper:

a) A review of the Registry’s Transition Strategy, Gietg on whether the goals
established in the Transition Strategy have beéieaed as well as a review of
the results and impact of that Transition Strategythe work of the substantive
organs, i.e., the BiH Court and the POBIH.

b) An evaluation of the roles international judges anosecutors have played in the
respective institutions in meeting European andrirdtional standards as well as
the contributions of international judges and pcosers to the long-term
sustainability of the respective institutions. Movrer, the impact the respective
institutions have had on public perceptions as wsllon the credibility of the
respective investigations and trials is examine@e® the particular situation of
victims and witnesses, issues relating to witnesseption and support are also
addressed.

* It is noteworthy that the Terms of Reference djmsdly delimit the Experts’ Report to the BiH Caisrand
the POBIH’s transition plans and particularly tcetiplanned phase out international assistance, efg.,
international judges and prosecutors. Thus, tssessment is markedly limited in scope in compariscother
evaluations, such as the reports of the Expert Grestablished by United Nations Security Counei$®ution
53/212 and 53/213 of 18 December 1998, to conduetsaessment of tkael hoc Tribunals and the Independent
Expert Antonio Cassese’s report on the Special CafuSierra Leone of 12 December 2006, which coretiic
extensive evaluations of these respective ingtitti
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d)

In making these evaluations, it is clear that ndy @re the roles of international
judges and prosecutors different, but the aboveofacmay play out very
differently between war crimes and organised cripregeedings. Thus, separate
analyses are conducted for Section | Chambers far @fimes, Section Il
Chambers for Organised Crime, POBiH Special Depamtnfior War Crimes of
the POBIH and Special Department for Organised €rindA ‘one size fits all’
approach is avoided, and while the factors evatLiateerlap, they are analyzed
separately for each organ or department. Also,ergithe Prosecutor’s
responsibilities in terms of case selection andsg@ecatorial strategy, this is an
additional factor that is reviewed in the analysit the POBIiH's Special
Departments.

A risk assessment is then made for both Chamber®ach Special Department.
Such a risk assessment is obviously critical tood®making determinations on
the transition strategy as well as possible coetinassistance.

The principal issues posited are the impact on wotitg proper investigations
and the conduct of fair trials in accordance withrdpean and international
standards; the credibility, independence and efficy of the respective relevant
Chambers and Special Departments; and public pegoospof these institutions
and the impact of the withdrawal of internationadiges and prosecutors, under
present plans, in late 2009 .

In addition, consideration has also been givenettamn issues that cut across all
the relevant Chambers and Special Departments whale long-term and

systemic implications, including the impact of mmational assistance on the
establishment of a coherent judicial system as a®lin terms of integration into

European structures. Furthermore, the questionhef ffectiveness of donor
support is touched upon.

The final part of this Expert Report makes recomdagions and outlines options
regarding international assistance. The OptionePapamines the feasibility of
phasing out international assistance in 2009 aviged for in the current

transition plans. On the other hand, if the Expeecommend that international
assistance should continue, the Options Paper nestli and makes
recommendations regarding the criteria that shbwgdapplied in providing that

assistance as well the appropriate timeline.

2. Methodology Followed

In view of the subjects to be addressed and thstiqus raised by the Terms of

Reference and given the extent to which judicidivé®s involve questions of
fairness, lack of bias and credibility, particweirh a post conflict society, the Experts
are of the view that a variety of forensic methads called for in conducing the

Assessment. In the case of Bosnia and Herzegavinat the former Yugoslavia as a
whole, the question of ethnic bias is paramouni naspect to almost every aspect of

civil life, and this is particularly true of the dicial system where there have been



allegations of abuse of war crimes charges fottipaliends. Indeed, the perception
that international judges and prosecutors wouldsessproviding credibility, fairness
and transparency to the prosecution of war crimed @ther serious crimes was
clearly one of the principal reasons for the priovisof international assistance in the
first place.

13. Thus, while certain more objective measures weresalted (e.g., public
opinion surveys, review of judgements, decisiond anbmissions), these sources
provide limited insight into such key questionstafiow well the transition strategy
has worked to date, what are the public perceptbtise credibility of the BiH Court
and the POBIH, and to what extent has capacitydimgl actually occurred in the
work of the respective Chambers and the Speciahbegnts.

14. In view of the difficulties of evaluating these iontant underlying issues, the
Experts proposed a forensic approach that relieddmeat extent on interviews, both
inside and outside the BiH Court and the POBiH.0Btaining written answers to key
guestions from a wide variety of actors and inmng them in person and in depth,
it was possible to obtain important information aeting the functioning of the
international judges and prosecutors as well asRhbgistries. Moreover, those
outside the court, such as civil society, Minidrad Justice, journalists, donors and
others provided valuable insights which informee Experts’ perspectives as well as
provided an important check on the views offeredhmse inside the BiH Court and
POBIH.

15. In terms of the actual sequence of the Expertskwibsshould be noted that the
Experts were both already familiar with the BiH @oand the Special Department for
War Crimes. Mr. Tolbert, in his previous roleslegputy Registrar and Deputy Chief
Prosecutor at the ICTY, had chaired the Officet&f High Representative (OHR)-
ICTY Legal Framework Working Group that establisliee legal architecture for the
cooperation between the ICTY and the BiH Court. Hdd subsequently headed the
ICTY Office of the Prosecutor (OTP) Transition Tefona number of years and thus
made regular visits to the BiH Court and had frequeteraction with the POBIH.
Mr. Konti¢ has served for many years on the ICTY OTP Ruleb®Road team and
then as a key member of the OTP Transition Teamedisas being the senior lawyer
in the OTP from the former Yugoslavia. Using thetperience, they initially
conducted a review of the legal literature regaydire BiH Court as well as a survey
of the decisions of the BiH Court and submissiohthe POBIH. In addition, they
reviewed the findings of certain public informati®urveys, particularly those
conducted by Prism Research, which measured ppbliceptions of the BiH Court
and the POBiH through July 2068.

16. This review was of some value, in that a geners¢ssment of the Court’s and
Prosecution’s legal product could be made, in teahsvhether it was consistent

® It is noteworthy that the Rome Agreement of 19@6ich established the Rules of the Road prograemsted
directly from the concern that war crimes prosemgi would be influenced by political and/or ethnic
consideration or related factors. Sdark. S. Ellis, 'Bringing Justice to an Embattleéd®on — Creating and
Implementing the Rules of the Road for Bosnia-Hgozéna', 17 Berkeley Journal of International Law 1
(1999).

® See ‘Public Perceptions of the Work of the Courtl &#rosecutor’'s Office of B&H’, Final Report, Prism
Research, Sarajevo, July 2008, availableatv.prismresearch.b@rism Report).
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and/or moving towards European standards. Howereen that the judgements of
the BiH Court are not identified by author and puldissenting opinions are not
currently provided for, it is not possible, at leas the face of these documents, to
obtain information from such a review on the ingrworkings of the BiH Court or
the POBIH regarding capacity building, the intei@ctof international and domestic
staff or the role of international staff. The RriRkesearch survey provided valuable
insights, as is discussed below, but it is necégsarbroad-brush approach and is
inconclusive on a number of points.

17. In view of the above, the Experts circulated a tjaeeaire (Annex B) to a
wide variety of actors, inside and outside the EBiburt and POBIH, totalling 262
individuals and institutions of which 41 provideditten responses. Follow up
interviews were then conducted with a large nunadfehese individuals, totalling 65
personsas indicated on Annex C. As can be seen and waescted, the response
from inside the BiH Court and POBiH was relativglyod and from other actors less
so. The Experts have endeavoured to take the mespmte into account and
recognise that certain viewpoints are less reptedeithan others due to the
unwillingness or unavailability of some individuasd groups to participate. They
have noted this where relevant and have also ufieel gources, such as public
survey information, to fill in the resulting gap3.he Experts also travelled to Banja
Luka to interview key actors who they could notesthise meet. In addition to the
interviews noted on Annex C, the Experts met ratyyl@n a weekly basis, with an
Assessment Committee during their stay in BiH, Wwhi@s composed of key donors.
They also addressed a regular meeting of Europeaontambassadors in Sarajevo
and engaged in a discussion in this forum. Thhsy treceived input from the
international community present in BiH, which ig meflected in the Annexes.

lll. Review of Transition Strategy, Including Efficacy of
the Strategy and the Results Achieved

A. Review of the Milestones and Goals Established in
the Transition and Integration Strategies

18. Since the establishment of the BiH Court and thec&h Departments of the
POBIH, a transition plan (see para. 24 below) heenbin effect to transfer, over a
period of time, the management, judicial and pros®@l responsibilities from
international officials and staff to national offits and staff. In budgetary terms, this
‘refers to the process of national institutions éwmg national judges and
prosecutors and their support staff - as internatijudges, prosecutors and support
staff gradually phase-out of the Registry.” Thisoaconjointly is referred to as the
‘integration process’, i.e., ‘the process of tramghg financial responsibility from the
Registry budget to the budgets of the nationalaritts.®

" However it is worth noting that the participatiaie was considerably lower on the national side.
8 The General Budgets for the Judicial Institutioh8osnia-Herzegovina, June 2006, at p. 1.
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19. There have been a number of phases in this transtd integration plan and
strategy. The first milestone was in 2006, whenRegistry began transitioning from
international to national staff and a plan was a&elddo over time integrate these
positions from international support to nationapensibility. The second key date is
2009, with the planned phasing out of the inteoratl judges and prosecutors. While
much of this Expert Report will focus on the lattiate, it is useful to review and
assess the transition in the Registry, in termbi®fefficacy of the process, continuing
issues and lessons learned.

20. The Registry for the BiH Court and the Special Dapants was established
by an Agreement between the OHR and the State lbfoBil December 2004. This
Agreement,inter alia, provided that the High Representative would apipa
Registraf for a period of five (5) years, subject to the Regr submitting a transition
plan within three (3) years of the commencementhef Agreement. In 2006, a
transition plan was put forward and agreed to byRGid BiH and incorporated in an
Amended Agreement, providing for the replacementhaf international Registrar
with two national Registrars, one of whom would\pde the requisite service to the
BiH Court and the other for the Special Departmédstiject to the proviso that an
international could act as Registrar for a peribdree year under certain conditions).
In an annex, an integration plan was agreed togchvprovides for the absorption of
all Registry posts by the national authorities &ndgets by 2009, with most of the
staff integrated before that date.

21. In addition, the Amended Agreement provided forrarBition Council which
has a monitoring and advisory role on a varietyseties affecting the transition and
integration plan, including fundraising and plargnirMore importantly for the overall
financial and administrative management of theeeBpe institutions, a Management
Committee was established, composed of the twosRags, the Head of Finance (an
international) and one other senior Registry stagimber (currently the national head
of finance). This Committee was ceded with, ergsponsibilities over personnel,
adoption and oversight of a budget and financesyiging support to staff,
fundraising and related activities.

22. The Amended Agreement calls for the complete irtiegn of all personnel
including notably judges and prosecutors by 14 Ddmmr 2009. Thus, under the
current arrangements, these and all remaining ogtported by international funds
would be integrated and the role of internationalspcutors and judges would end;
this aspect of the transition plan is, of courke,focus of this Expert Report and will
be addressed in depth below.

® The mandate of the Registry is to manage and peosiiministrative, legal and other support services
Section | for War Crimes and Section Il for Orgaai<rime, Economic Crime and Corruption of the Qmach
and Appellate Divisions of the Court of Bosnia addrzegovina as well as to provide support services
Special Departments of the Prosecutor’s Office,ciwhinclude, but are not limited to, support to intional
judges and prosecutors in their work. The suppervises range from organising and coordinating, in
cooperation with relevant national authorities,etiéibn related activities, criminal defence andmupto and
protection of withesses.
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B. Assessing the Transition and Integration
Plan to Date

1. In General

23. In view of the fact that under the Amended Agreetribare are two separate
Registrars, providing support to the BiH Court ahé POBIH respectively, the
transition and integration plans for each orgam béladdressed separately. However,
there are several areas in which the functionslawer touch on each other and thus
a few observations should be made that apply t@dhemon aspects of the transition
plan that apply to both Registries. There are twiical areas - witness protection
and outreach/public relations - that affect bot BiH Court and the POBIiH and are
thus addressed in separate sections below.

24, From a purely technical point of view the targetghe transition plans have
clearly been met on the BiH Court side; they hage deen met, in substantial part,
on the POBIH sid&® This is an important achievement in that thedition strategy
followed was a very aggressive one; almost alhef Registry functions and staffing
have been transitioned in less than three yeard, raoch of the work and
responsibility were transferred in the early partshis period. The staff positions
have, at this point in time, been transitioned othtsides of the Registry, except in
certain key areas, e.g., a limited number of iraeamal lawyers in the respective
Legal Departments, the Chief Financial Officer,daage services and personnel
department. In this sense the transition procefsglyson track.

25. The transition plan has worked well in the BiH Qobut less so for the
POBIH. Moreover, it also must be noted that tlangition plan, as set forth in the
Amended Agreement, contains certain mechanismskmdents that are not defined
clearly and have led to issues that might have baeoided if managerial
arrangements introduced in the transition strategg been more fully thought
through or spelled out at the time. Indeed, the Adeel Agreement appears to have
advanced the transition, particularly the replacenoé the international Registrar, at
a much earlier date than might have been antiapatbeing negotiated and signed
less than two years from the execution of the paljagreement — but in terms of
drafting appears to be a rather hurried affair. ilgvinis may have been the result of a
desire to move quickly to replace the then inteamal Registrar, there have been
some deleterious effects.

26. On its face, the primary drafting difficulty in thmended Agreement is the
role and functioning of the Management Committdée original Agreement placed
all of the administration and financial respongil@é on the Registrar, with an

10 According to the most recently available quartegport on the BiH Court's website, in terms of @t
posts, the transition plan is on target; howeuss, Rrosecution Registry’s part of the report dagsexplicitly

state this and uses language that can be opetetprigtation. Registry officials indicated that tiaegets were
subject to only minor deviations on the Prosecusigie, but several interviewees indicated thatttasecution
remains further behind on transition planningsittherefore, not entirely clear to the Expertscabow close
the Prosecution is to meeting the targets of tesition plan.
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Oversight Committee providing an advisory role. Of course, the Registwas
appointed by the High Representative, who could a#snove the Registrar or take
disciplinary action against him, etc. This apptoaarrors, in substance, the position
of other international registrars, e.g., the ICT¥gRtrar.

27. The Amended Agreement first divides the Registgpomsibility between two
Registrars, one for the BiH Court and one for t@BRH. There are certainly
arguments to support such an approach, in that semects of a common or unified
administrative platform could be seen as creatmgflicts of interest or at least the
appearance of such conflicts. Indeed, such aidivisetween services provided to
the Court and Prosecution is envisaged by Artid2sand 43 of the Statute of the
International Criminal Court. Moreover, given thidtere will be some services
provided in common to both the Court and to thesBcation, there may well need to
be a mechanism to address those shared services.

28. The Amended Agreement is nonetheless less tham oleathe respective
responsibilities of the Registrars vis-a-vis thenslgement Committee, particularly
the role of the Registrar for the POBIH, which wasnew creation. This is
exacerbated by other issues, including a less thamplete rulebook on the
Prosecution side. In particular, the Amended Agrexet lacks clarity regarding key
aspects of the Management Committee mandate. Udigebary and financial aspects
of the Management Committee’s mandate are straigidird and appropriate, and
the handling of finances appears to be quite aa:lisf;}z and indeed commendable.
On the other hand, other administrative and persioissues that fall under the
Management Committee are not well defined, andMheagement Committee does
not provide a proper forum to resolve these issues actually creates additional
difficulties. This may result in the Registrarg, view of such uncertainty, taking
issues to the Management Committee which would raliyufall into their own
competence or to be determined in conjunction wighPresident or Chief Prosecutor
respectively, thus leading to inefficiencies anthge The Amended Agreement is not
clear regarding at which point the Registrars’ oegibilities end and the
Management Committee’s begin. Moreover, the Chieéncial Officer and the other
senior staff person on the Committee could, attleastheory, overrule their
supervisor, i.e., the respective Registrar, in theent that they agree on an
administrative or financial matter and the othegiR&ar abstains or votes with them
(see Article 5 (3)). Finally, the conflict of imtsst provisions are quite weak, with
very little guidance given, except basically toyreh one’s common sensé.

29. While these issues may appear to be more thedrdtiea real, in actual
practice the mandate of the Management Committedelasbato confusion and has not
assisted the transition planning in certain respett the BiH Court and the POBIH
were starting anew, then a complete revision ofMaeagement Committee structure

" The Oversight Committee actually never came imtstence.

2 This conclusion is based on reports received ke Experts, as the Experts have not conducted an
examination of the relevant financial records.

13 Registry officials contend that additional rulesvl been set forth in the applicable Rulebooksthatithe
Management Committee’s role is clear. Based oin teeiew of the matter, the Experts remain of vi@wv that
while many of the problems in the Registry — Prasiea relationship stem from other issues, some qfathe
difficulties result from the weak drafting in the®ended Agreement on the Management Committee ga®lih

of the Management Committee itself is a sourceifééring interpretation, resulting in consideraldgssion.
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might well be called for. However, given that thensition process has moved a long
way towards completion and the apparently excellehtthat has been done on
finances as well as on some other administrativétemsa and the lack of any

significant problems on the BiH Court side, a les$ical re-structuring is called for.

30. The Experts would recommend that if internatiorssdistance continues either
an amendment to the Agreement should be made erstaddings reached clarifying
the role of the Management Committee, particulaibyn respect to personnel matters.
The amendments or understandings should spelinociear terms the powers of the
Management Committee as well as the limits of thpsgers. Moreover, the
circumstances in which Registrars take issuesédvhnagement Committee should
be clearly defined, e.g., substantive personnekibecrest with the line supervisors.
The amendments should provide for rights of redfesstaff members aggrieved by
personnel or administrative actions that affecirteenployment rights taken by the
Management Committee or by the line manager, dtg, Chief Prosecutor or
Department Head. In the view of the Experts, theagters could be referred to the
Transition Council or an appropriate body, withaglprovisions regarding conflicts of
interest for Council member$.

31. It should be noted that other substantive critisignam some members of the
POBIH have been levelled at the system establigh@®06, regarding the Registry,
the Management Committee and the relationship lEiviee Registry and Office of
the Prosecution management. Since these issuss anly to the relationship
between the Registry and the POBiH, these mattersaddressed in detail in the
discussion below relating to the POBIH Registry.

2. Impact of Transition and Integration Strategy on the BiH
Court

32. As noted above, given that there are two distiregi®ries under the Amended
Agreement, they will be examined separately.

33. The Registry of the BiH Court receives high maristhe services it provides,
both by the judges and judicial staff. Almostiaterviewees as well as those outside
the Court made positive comments about the genesat of the Registry and the
Court Registrar herself. Judges uniformly said thatRegistry has been ‘supportive’,
with comments that it has ‘facilitated the worktbé court in a 1000 ways’, ‘utmost
support’ and ‘great’. Thus, it appears that tlamgition and integration strategy has
generally worked quite well regarding the servitest the BiH Court’'s Registry is
providing.

34. With respect to court management, some judgesdasseies concerning the
assignment of cases and trial scheduling. Theideneisand Registrar explained that
cases are assigned through an automatic systemhimh & computer programme
assigns cases to judges on a random basis. lfodaeonflict or other circumstance
the automatic allocation is not appropriate (foample a judge from an established
panel has already acted as a Preliminary Procegdingge or a judge from an

4 The Registry is of the view that this would notdppropriate.
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35.

36.

established panel is not present and a suspewntdsstody and a decision must be
taken immediately), the matter is referred to theicial Assignment Committee,
which is composed of the Registrar, the Head ofrCelanagement, an international
judge and a national judge. The Committee thenemak recommendation to the
President to re-assign judges accordingly. Thegse of this process is to ensure
that these assignments did not result in judiciadaheduling conflicts. This appears
to be a sound system. However, this system isapplied on appeal, which is the
responsibility of the President of the AppellateviBion, as provided in the BiH
Criminal Procedure Code (CPC), who then referctse to the Presiding judge of an
appellate panel. Some concern was expressed negdhe latter approach, and the
Experts would strongly recommend that the sameesystsed in trials be applied in
appeals, as it is a clear and transparent systatrogerates fairly. Furthermore, the
inclusion of judges on the Judicial Assignment Cattea has helped dispel any
guestions or doubts about the process and thusdsalso be applied in appeals.

Regarding judicial management, another issue tlaat iaised by some judges
and prosecutors is that some international judge® mmuch heavier caseloads than
others. While this issue lies within the Presiderauthority and is outside the
Registry’s direct purview, it does impact on candnagement, so it is commented on
here. Some international judges apparently arngreess$ to multiple cases and are in
court constantly while other international judgesvén cases in court much less
frequently.  This appears to relate, at least amt,pto the fact that that some
international judges are on one year contractstiamsl can be assigned only to cases
that can be completed within that time period wiuther international judges have
multi-year contracts. The Experts, therefore, gipmecommend that if international
assistance is continued in the future that int@nat judges be given contracts and
make commitments to stay at least two years an@nataely three years. Additional
steps should be taken to try to harmonise work cidles. There were also reports
that some courtrooms are frequently empty in thieradon; according to one
interviewee, the courtrooms were only occupied axiprately 25% of afternoons in
late 2007 and early 2008. Another source alsodhtitat the courtrooms were not
fully occupied and that trial days are indeed sheogsulting in part from some
international judges being too frequently absemmfthe court. The Experts reviewed
this matter with the Chief of Court Management. iM/Batisfied that the courtroom
statistics reflected actual courtroom usage, wiscbn the BiH Court’s website and
can be reviewed by donors and interested partiesEkperts do not discount these
interviewee reports and recommend that the Presided Registry redouble their
efforts and keep a close eye on courtroom usageneae reports do raise legitimate
concerns.

The Registry also provides witness support seryitesough its Witness
Section (N.B.: witness protection services areudised separately). These services
include logistical assistance as well as psycholdgind emotional support during the
trial sessions. There is little in terms of follay and/or services provided pre-trial
due to lack of resources, although the Witnessi@ectioes make a follow up call
fifteen (15) days after the witness testifies. W&IHome witnesses and civil society
groups express the desire for more follow up, Bwbf the amount of staffing and
resources, the level of support appears to be meht® and does not seem to be
adversely impacted by the transition. This conoluds buttressed by the Prism
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Report which concluded that most participants sygdewere satisfied with the
services provided®

37. There are two specific concerns that were expressgatding the work of the
Witness Section. First, there has been some @spaitto whether Witness Section
personnel are responsible for informing witnesgesartroom procedures or if this is
the duty of the parties. In the case of defencensel they are in contact with their
witnesses and are responsible for informing th@egsses of what to expect in court,
e.g., in relation to cross-examination and judic@mosphere. With POBIH
witnesses, there has been some disagreement ohaghthis responsibility, with the
POBIH now undertaking this task. However, thisusshould be put to rest with a
written confirmation of the process between the PO&nd the Witness Section. A
more general concern is that civil society groupd athers believe that the Witness
Section should provide more services and bettéoviolp to witnesses. The Section
argues it is doing what it can with limited resasc While no doubt services could
always be improved, and the Section should contioulwok for ways to provide
additional and improve existing services, the lewél services appears to be
reasonable in terms of the current level of resesirdt should, however, be noted that
a number of the services that are provided will ahthe point of full transition and
integration, e.g., witness support services, ard would clearly be a loss for
witnesses as services would fall off considerabtyis difficult to measure the actual
consequences of such a reduction of servicest mitikely that some witnesses may
be less likely to participate or may suffer consewes from the lack of these
services, particularly from a psychological poifiview.

38. Overall, it must be said that the BiH Court's Régisind Registrar enjoy good
reputations for providing services to the BiH Couwatcording to both observers
inside and outside the BiH Court. As noted abongrovements can be made in
terms of certain aspects of court management atesd support. Moreover, the
BiH Court Registry should work with other organs tbe BiH Court to improve
communications both internally and externally, &jsat that will be addressed in
more detail below. Nonetheless, the BiH Court Riegis work to date has been
impressive, and the transition and integration plaave been carried out in a highly
satisfactory manner.

3. Transition Strategy Impact on the Special Departments
of the Prosecution

39. As noted above and in accordance with the tramsiptan, in 2006 the
Registrar position was divided, with a separatetjposof Registrar established for
the POBIH. Initially, as allowed for in the Amendedigreement, one of the
international prosecutors was the Acting Registiad was responsible for carrying
out the tasks of the Registrar for the POBIH. éptember 2007, in accordance with
the transition plan, a national was appointed asROBiH Registrar. A principal
benefit of having a national Registrar is that ¢hé&s the opportunity for greater
cooperation and integration with national instidag, which is an essential part of the

15 Prism Report, p. 11.
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40.

41.

42.

43.

44,

transition arrangements. The reasons for thisoshwous, in that a national with the
appropriate background knows the national systerohnibetter, speaks the language
and can integrate in that system more easily. hénview of several interviewees,
cooperation and coordination did improve and thegrew satisfied with the
performance of the Registry.

On the other hand, there were conflicting viewome strongly held - on the
POBIH Registry’s performance during the transitiorhe principal complaints about
the Registry were that it lacked initiative and vea®rly bureaucratic. Concern was
also expressed that too many issues were delegatéaken to the Management
Committee even in those instances when it wouldexgected that the Registrar
should decide those issues. Another concern waessed that having a separate
Registrar created a dual management system ithdine Prosecution management,
i.e., the respective heads of the Special Depatsnearere not in a position to renew
contracts and address other staff needs and @ thatters went to the Management
Committee and were handled in a non-transparenharan

For these reasons, it was suggested by severaligwees in the POBIH that if
the international presence were to be prolongedrmkyl4 December 2009, the
Prosecution’s Registry should be abolished andaospl by staff reporting to the
Chief Prosecutor, covering accounting, administratand personnel. They also
argued that in any event, since the Registry waslesigned to last beyond 2009, it
would be simpler to abolish it and replace it viltle above system. One interviewee
pointed to Prosecution Team 6 (the ‘Srebrenica feamich is funded primarily by
earmarked international contributions and whichduare subject to the direction of
an international prosecutor, and argued that tlidehfunctions much better than the
teams that must depend entirely on the Registry.

On the other hand, it was reported that the Registad been undermined by
international prosecutors in certain instances, eyeffectively cutting the Registrar
out of all contacts with the ICTY, despite the fétat contact with the ICTY is the
Registrar’'s responsibility under the Amended Agreem(Article 3(2) (a)). There
were also reports of other instances where the sagihad not been provided
information or was kept in the dark on matters tivate related to the Registrar’s
responsibilities.

Without trying to adjudicate the merits of thesspdites, it is clear that the
relationship between the Registry and some of thi & the POBIH, particularly a
number of the international prosecutors, is notcfiaming properly. A number of
interviewees described the relationship between fesecutors and Registry as
dysfunctional, marred by lack of communicationscklaof understanding and
personality clashes.

While the Experts would, as noted above, recomnaeljalsting the role of the
Management Committee, they would not, at leashigtdtage, recommend a radical
re-structuring of the POBIiH’s Registry. Conflictsttveen Registry or administration
and substantive departments and offices are commoother international and
‘hybrid’ systems and in some ways ‘go with theitery’, and a similar system works
relatively well on the BiH Court side. Moreoveutpng financial matters under the
direct control of the Chief Prosecutor would raisencerns for donors regarding

18



checks and balances and proper financial managethest this proposal appears not
to be workable. Nonetheless, the problems destrdre serious and need to be
addressed immediately.

45. The Experts would recommend that a number of dtegsken to try to put the
working relationships between the POBIH Registryg #ime substantive departments
on track. First, regular meetings with the Chiebdecutor and the Heads of the
Special Departments with the Registrar and other Registry staff should be
instituted, as part of the problem has been a tdabommunications. While this is
now happening to some extent with the acting CRrekecutor, such meetings should
be regularised. Moreover, with a change in the &g@ment Committee structure, the
role of the Registrar should be clearer on botlkesidThe duties and responsibilities
of the Registry must be stated clearly and shariéd all prosecutors. Internal rules
in the POBIH should be adopted to make it clear dimdy the substantive department
head can evaluate the performance of staff andhik&#ter recommendations on the
extension of contracts are to be honoured unlesdsfiare not available or the
recommendations are not in accordance with appécabes, and in any event, the
department Head is to be consulted and kept fallgrmed. Other rules should be
put in place clarifying the roles and duties of Begistrar. These rules should also
address the funding situation with the Srebrengzant to ensure that the Registrar
gives appropriate oversight to this arrangement

46. The new Chief Prosecutor should, as a priorityeftdly examine, and take
steps to remedy the problems that have arisereipdist. Moreover, shortly after the
appointment of a new Chief Prosecutor, a team imgjl@éxercise should be put in
place, using an outside facilitator. Finally, fRegistrar and her key staff as well as
the prosecutorial leadership should undertake a (®8ffee managerial course. |If
these steps do not result in significant progréissn the Chief Prosecutor should
make the appropriate personnel changes; if thesgs sire unsuccessful, then the
structure itself will need to be re-examined.

47. The dysfunctional relationship between the Regiatrgt significant parts of the
prosecutorial staff is causing substantial diffiad in the work of the POBIH and
addressing these issues must be a top priorityeohéw Chief Prosecutor.

4. Witness Protection

48. As noted above, while a section in the BiH CourgiRey handles witness
support issues, witness protection is not a parthaf Section’s mandate. Since
witness protection involves the parties as well cagside agencies, it is being
addressed separately. Moreover, in war crimesaagdnised crime cases, witness
protection is essential to the process, as the matyre of the crimes expose the
witnesses to risk. Proper witness protection mdy ancreases the possibility that
justice will be done, it is an important element miblic confidence in a justice
system. If witnesses are not protected in an ap@i@ fashion and either are
intimidated or suffer harm as a result of providengdence, etc., public confidence in
the judicial system will suffer and the rule of lawill be undermined. Thus, adequate
witness protection is essential to the credibibtyoth the BiH Court and the POBIH.
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49.

50.

51.

It is important at the outset to note that witnpestection arises in three (3)
different areas. The first phase is witness ptaiecduring the conduct of
investigations® In this phase, the Prosecution, in particular $tigators, is
responsible, together with the relevant authoritieghis case the State Investigation
and Protection Agency (SIPA), for taking steps tot@ct vulnerable potential
witnesses. A similar responsibility rests on tleéedce in its investigations, although
as a practical matter such issues arise much féms. oThe second phase is witness
protection during judicial proceedings, generakyvetnesses for the prosecution or
defence during trial. Vulnerable witnesses areallg at the request of the parties,
given procedural protection measures during theseepdings by the chamber in
which the case is being tried. The protection mess are designed to limit the
exposure of the witness’s identity to the outsideley particularly those who would
do him/her harm. These measures include, e.@, daclosure of the witness’s
identity to the other party (usually the defeneesing a pseudonym when testifying,
having his/her voice and/or facial features distron any video recordings used in
the proceedings and, in some cases, testifying tlosed court session without
attendance of the press or public (or behind aese@ area so that the witness cannot
be seen by the public). The third phase is paatirhen efforts are made to protect
the witness and his or her family from threatseatfibution for testifying.

Witness protection measures in the first and tiplthses involve similar
considerations and are thus addressed togethem.beld&regarding procedural
protection measures in the courtroom, these nom sede handled in an appropriate
manner at this stage by the respective ChambensreTwere a number of problems,
caused by the inadvertent mentioning of witneseasies or identifying information
in the early trials and proceedings. Moreoverrghgas also some possible judicial
overreaction in early cases whereby due to an buedance of caution, the public
was unnecessarily restricted from trials due tan@ss protection concerhs. The
OSCE has played a helpful role in bringing to thiel Bourt’s attention these lapses,
and it appears that practices have improved owvee.ti The BiH Court itself
established an ad hoc Working Group on WitnesseEtion that developed a number
of internal steps, including procedures and chetklfor judges that clearly have
contributed to the improvement of witness protattio the courtroom. Most of the
interviewees reflected this view, and it appeaet thith more familiarity with the
concept of witness protection and the new measupssed, withess protection in
the courtroom has become more effective. In theels’ view, based on extensive
experience in this area, it is important to confasmderline the importance of these
protections measures.

While there appears to be progress in the apphicatif witness protection
measures in the courtroom, there is consideralileism of the witness protection in
the other phases of the proceedings. These camgpléall into three categories.
First, several respondents think that the witnassgeption law itself is inadequate.
Second, and more significantly, the POBIH in paitac finds that SIPA, which is
responsible for providing direct protection to verable witnesses, does not provide

18 Given the Prosecution’s role in dealing with witees during investigation, the suggestion has breste that
it needs its own witness support unit. In the Etgeiew, this is a suggestion worthy of explooati

7 For a discussion of these cases and the issisexifaiee Bogdan Ivanisevithe War Crimes Chamber in

Bosnia and Herzegovina: From Hybrid to Domestic Court, International Centre for Transition Justice, p®.—
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adequate services. This is primarily due to inadég training and funding. In
particular, SIPA has been criticised for not beialgle to react quickly in an
emergency situation, notably in the investigativeage, and for the fact that some
witnesses’ names have leak&dt should be noted that others contend that sesvi
that SIPA provides are adequate when the leveliodihg and the historical context
are considered. Third, and finally, considerabiestration is also expressed at the
fact that there is no relocation programme. InI@€Y and in a number of countries
which deal with organised crimes (e.g., ltaly), reheare witness protection
programmes that afford vulnerable witnesses a ahafgdentity and relocation to
another geographical area. In a small country sashBiH, with tight knit
communities, internal relocation will generally nbe effective. Thus, only
international relocation would provide the addiibprotection needed.

52. The Experts discussed these issues with the HeStPéf's Witness Protection
Department. He expressed frustration that nonéhefwitnesses met the criteria
which would allow for them to enter into the coyfgrwitness protection programme.
He also expressed disdain for the services thah &Required to provide under the
Vulnerable Witnesses Law, saying that these sesyiafich relate to transport and
logistical support, could be done by local policecourt police. The Experts do not
agree and believe that SIPA should realise thattiipe of service is essential to its
work and that its expectations regarding doing ‘enmteresting’ work is dependent
on doing its primary work properly. FortunatelfjetExperts also received reports
that SIPA staff generally carry these essentialises out in a professional manner.

53. In view of the above, it is clear that witness pmtion has improved to some
extent but still falls short of what is needed. efidhare two possible approaches. One
is to say that the situation is not dire and thi&mess protection has worked about as
well as can be expected. While this approach rpaggar satisfactory, in the Experts’
view it is not. Vulnerable witnesses should notén&w face these risks; moreover, if
incidents occur to these witnesses, particulamtyim-witnesses, public confidence in
the BiH Court would suffer. Thus, the Experts mroeend that the BiH Court, the
POBIH and the donor community redouble their effdd ensure that SIPA officials
receive further training and increased resourcdsiaat BiH officials are made aware
of SIPA’s deficiencies and resource limitations aae strongly encouraged to
address these limitations. Prosecutors and ottteobelieve that the current laws are
not adequate to provide sufficient protection stomlake proposals to amend the
relevant laws. Finally, the donor community shosegdiously consider committing to
providing short-term relocations to extremely vultde witnesses, at least on an ad
hoc basis. This would afford the most vulnerablmm@&sses an important safety net
that could be critical in certain cases.

5. Public Information and Outreach Efforts

54. As noted elsewhere in this Report, a key elementhef BiH Court's and
POBIiH’s mission is to address the crimes of the pasl other serious crimes in a
manner that is seen and perceived by the pubbe tfair and not biased or subject to
outside influences. Indeed, this is a cornerstonéne rule of law and ane qua non

18 SIPA officials dispute that it was a fault in thegard.
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of courts and prosecution offices. In post-comffiocieties, this is a more difficult
task, and one of the principal reasons for theusioh of international judges,
prosecutors and staff in the BiH Court and POBIH.

55. For the BiH Court and POBIH to meet these imporgudls, the public needs
to have some understanding of their respectivesydlee work they are performing
and the results achieved. Given the political ernhi{which is discussed in more
detail below), the new procedures created by th€ @Rd the nature of the crimes
under the BiH Court’s jurisdiction, the public iund to have at least some
ignorance and some outright misperceptions of thegeinstitutions.

56. This ignorance and certain misperceptions are iiiiestin the Prism Report,
which has surveyed public perceptions in BiH amavjgles a partial view of how the
public perceives the BiH Court and the POBIiH. WHhHe picture that emerges from
the report is mixed in terms of the public’s overaéw of the BiH Court and the
POBIH, there are serious misunderstandings abait Work. For example, when
asked about whether the work of the BiH Court wacsessful, 60% said that it 'not
successful’ or ‘very unsuccessful’, with a majoiityall ethnic groups agreeing with
that conclusion, a view shared by some journadistaell. Similar results were found
regarding whether the BiH Court was successfulaviging ‘fair and just trials’.

57. These conclusions are sharply at odds with the s/ieside the BiH Court and
POBIH as well as NGOs and informed observers, diolyithe Experts. Other survey
results were more positive, e.g., a majority ofsthgurveyed believe the judges and
prosecutors are not ethnically biased, and it ispossible to give a fair accounting
here of all the data that the Prism Report hasymed. Nonetheless, it is clear that
there is a wide gap in terms of the public’s underding about the BiH Court and
POBIH, and the general public has many misconceptbout the work being done.

58. Given the political and historical context in whitire BiH Court and POBIH
are working, these public perceptions are hardlypriging. Moreover, other
institutions, such as the ICTY, the Special CoortS$ierra Leone (SCSL) and other
war crimes and serious prosecution units in posfhod environments faced similar
difficulties. In those situations, these institusorecognised that they must directly
address the public and explain the institutionstknand fight against misperceptions.
This has been best achieved via an outreach anlit petations strategy, which is
intended to explain the BiH Court's and POBIH's woand directly address
misconceptions and falsehoods about their work.

59. While the BiH Court, and the POBIH in particulagpe made some efforts to
reach out to the public and explain their work g@tehs, and the Public Information
Offices of both institutions provide regular prés®rmation to the media, there is no
overall outreach strategy. Civil society groupséhplayed a role in educating the
public, but they can be much more effective if tlaeg acting in support of an overall
strategy, rather than simply developing their owntiatives. The lack of an outreach
strategy was criticised by NGOs and journalists.

60. Fortunately, with support from the United Kingdodraft Public Information

and Outreach Strategies have been created forthetBiH Court and the Office of
the Prosecutor by a leading expert in the fieltie Experts have reviewed these draft

22



strategy documents and are of the view that thegteran excellent basis on which to
move forward. Given these developments, the Egpeill not make further
substantive recommendations in this regard but dvindtead strongly urge the BiH
Court and the POBIH to adopt these or similar sgias'® Moreover, donors will
need to provide additional funding for these eHdd be fruitful. This will be money
well spent, as without an effective outreach antlipuinformation strategy and
campaign, many of the benefits of work the BiH Qoamnd the POBIH will go
unrealised.

6. Defence

61. Bar associations in BiH have been organised oretitigy level and there is no
state level bar association. As the BiH Court esdhly State level judicial institution
in the country, the system that operates regardefgnce counsels who represent
clients before the BiH Court is unique in the coynt

62. This system has been organised through the OdgjekcKe Odbrane (OKO
Criminal Defence Section), which is a part of thiégl ECourt Registry, although for
sound reasons it is not located at the BiH Coud aocupies separate premises.
Unlike at other ‘hybrid’ courts and tribunals, OKddes not administer the legal aid
system (which is provided directly by the relevamvernmental departmentbut
instead provides legal and administrative suppmrindividual advocates defending
cases before the BiH Court, as well as a detaibadibhg programme for lawyers and
those involved in the trial process. OKO also catslwther activities in the legal
community in order to ensure widespread dissenunatif information about war
crimes in the region and also provides supportttierlegal professioff. Since this
Expert Report is focussed on the progress of tiansarrangements and the question
of continuing international assistance, the Expehave not attempted to
comprehensively examine defence issues but indtagdcertain concerns raised in
the interviews for the information and considenatmf donors and other interested
parties?® They would note that interviewees gave variousiiopis on the quality of
defence provided to accused before the BiH Couitt) the predictable conclusion
that the quality of defence mainly depends on thelity of individual advocates,
although it should be noted that defence counseal héd ICTY experience were
generally seen as superior to those who did natwever, there were a number of
positive comments made about OKO’s role in prowgdiassistance, particularly
regarding legal issues, to defence counsel. WDIKE® received positive evaluations
for its work, it appears that the assistance iseseat underutilised, as some defence
counsels do not make effective use of OKQO’s sesyi@though this situation has
improved over time.

63. A more serious concern arises with respect to thet that there are
international prosecutors and no real possibilitinternational defence counsel. This
raises potential ‘equality of arms’ issues. In &ddi to skills obtained in the

19 Since the completion of the report the referermeteach strategy was adopted by the Plenum okgidEhe
Experts understand that the POBIH will be addreg#iis issue in the near future.

20 |nformation available at www.okobih.ba.

2! For more information on the work of OKO and defersee the ICTJ report noted at note 17 above.
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adversarial system (e.g., experience in cross-exaion), the international
prosecutors’ command of the English language, wrgcsuperior to almost all local
defence counsels, puts the prosecution in a muitérlgosition when it comes to the
understanding and use of, for example, ICTY geedrataterial, which formed the
bulk of the evidence in the Rule bils cases and is important in many other cases as
well. This is exacerbated by the defence coundelstrations in obtaining ICTY
evidence.

64. Unlike the POBiIH which can directly request evidant material from the
ICTY OTP, the only way for defence counsels to g&th material is through OKO,
which requests it from the ICTY on behalf of thefatee if the material is not
confidential. If the material is confidential thefdnce must follow the procedure
pursuant to amended Rule 75 (H) of the ICTY RuleBrocedure and Evidence with
all the difficulties described below.

65. In June 2007 the ICTY amended its Rules of Proeedurd Evidence and
added a new Rule 75 (H) which was meant to protodeutside parties a possibility
to directly request a variation of protective measigranted by the Tribunal in one of
the Tribunal’'s cases. One of the main aims wasrdwigle a smoother pathway for
outside parties (courts, prosecution and defencmsmls) to obtain ICTY material,
but the revised Rule has not lived up to its pre@nias these requests take
considerable time to process. ICTY officials haseplained that due to the
confidentiality issues involved and the requiremémit witnesses must first be
contacted as well as the time pressures facingXh¥ due to its completion strategy,
the Rule 75 (H) process does take more time theynatly envisaged. They agree
that the process can be lengthy and are taking stegxpedite the process.

66. OKO, which has English-speaking staff, has workéosely with defence
counsel to mitigate these issues and with someesacdudges also are attuned to
these concerns and take appropriate steps in titr@om to protect the rights of the
accused. Nonetheless, issues remain. In pantjoawdav efforts should be made both
by the Registry and OKO together with the relevlBitY offices to address the
access to ICTY information issues, protecting atenrfitiality, so that these concerns
are minimised.

67. OKO has done exemplary work with defence counseluding support and
trainings on the use of international humanitariaw as well as adversarial
procedures introduced by the 2003 CPC and the igobs necessary to be effective
in this type of procedure. This role is criticalmportant to ensure that the accused
receive adequate representation, a cornerstoneiefptbcess. This is all the more
important in the absence of a state bar associatiaternational donor support as
well that of the BiH Ministry of Justice is cruciab maintain these efforts; it is
essential that defence not be seen merely as arthafight. Not only are defence
rights fundamental to fair trials but effective eéefe counsel actually make those
proceedings more efficient.
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IV. Political Context and Environment in which the BiH
Court and the PoBiH Operate

68. Before turning to a discussion of the work of thiél B ourt and POBIH, it is
important to note briefly the political context aedvironment in which they operate,
as these circumstances are relevant to the undgrgyeals of these institutions, how
effective they are in achieving those goals and tioey are perceived. Of course,
this discussion is intended only to highlight certanportant issues that affect the
BiH Court and POBIH, as the political situation BiH is ever-changing and
complicated and has been extensively analysed bésed?

69. In this regard, almost all of the interviewees stjly feel that political pressure
and influence continue to impact on the public pption of the proceedings, and
there are considerable and understandable feattselyublic that the process will be
shaped by political factors. This view is supporbgdthe Prism Report which found
that approximately 37% of those surveyed thoughiGburt was ‘fully under political
influence’ and another 26.7% believed it is undeme political influence®®

70. The interviewees were virtually unanimous in theew that the presence of
international personnel at the BiH Court and in B@BiH's reduces the general
perception that political influences are determu®ain the judicial process and takes
pressure off national judges and prospectors, algwhem to do their jobs more
effectively. It is worth noting that many also eapsed the view that the political
situation looked considerably different in 2007 whthe situation appeared to be
more stable. In that context, it had been morelyikhat the planned transition, at
least in terms of the political situation in theuotry, was more realistic. This also
seems to have been the view of the internationabdoommunity.

71. While all informed interviewees agreed that durihg course of 2008 the
political environment has worsened considerablyh wicreased tensions between the
ethnically-based political parties and actors, tsahools of thought were present
among those with whom the Experts met. Some arthetdhe political situation had
deteriorated due to domestic factors and heighgetg@insions. Others believed that a
crisis situation had been manufactured and therpukated by certain politicians for
their own purposes, in effect to create a consttoctdistract the international
community from underlying corruption and malfeasanoy certain politicians.
Nonetheless, there was general agreement thadiegsiof the causes of the current
political climate the political situation had chaagfor worse, and that these changed
circumstances favoured continuation of the inteomal presence in the BIH Court
and POBIiH beyond 2009, with the only significargLis remaining being the number
of internationals which should continue and in vilhoapacity.

72. Taking into consideration all the various views,vesal interviewees
persuasively argued that there is a heightenetigablcrisis in the country at present
and that it would thus be unwise over the cominar e end international assistance
to the BiH Court and POBiH. There was also genaral wide support for the

22 gee, e.g., ‘Fears of New Ethnic Conflict in BosniNew York Times, 14 December 2008.
2 Prism Report, p.56.
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continuation of an international presence, espgcial the form of international
judges and prosecutors, in these institutions. ufler of interviewees underlined
that international assistance was important in vaéwhe progress towards adopting a
State War Crimes Strategy, particularly if thatitgy were to entail significant war
crimes prosecutions and trials at the entity amdareal levels. They were of the view
that an international presence at the BiH Courtld/dne important to ensure that any
such process works properly. Others argued tleaptbsence of international judges
and prosecutors will keep the executive ‘honestd grevent it from unduly
influencing judicial institutions; moreover, theglleve that the international presence
provides the opportunity for national judges andspcutors to develop in a protected
zone that is less impacted by political factors.

73. Given the history of the country, the political text of BiH and its impact on
the judicial system should not be underestimatédisTthe views expressed by actors
within the country as well as public opinion mus taken into consideration in
making any decision regarding the transition ofBiitd Court and POBIH.

V. Assessment of BiH Court's Work to Date and the Role
of International Judges and Personnel

A.General Considerations

1. Issues of Judicial Administration, Organisation and
Management

74. The BiH Court has three divisions: criminal, adistirative and appellate. The
Criminal Division consists of three sections: Sawcti for War Crimes, Section 1l for
Organised Crime and Section Il for General Crim@he Administrative Division
deals with civil cases and consists of one parghte Appellate Division includes
Section | for War Crimes, Section Il for Organigedme and Section Il for General
Crime and appeals lodged against the decisiortseeoftiministrative Division.

75. The BiH Court occupies a unique place in the nafiqudicial infrastructure, in
that it is the only court in the country exercisggneral jurisdiction on the state level
(the Constitutional Court having limited subject ttaa jurisdiction). There is
currently no Supreme Court on the state level. I&/there has been significant
progress recently on a State War Crimes Stratdgyas not yet been adoptéd.
Thus, for the future it is not yet completely cledrat the relationship will be in terms
of war crimes prosecutions between the BiH Coud antity courts or if the BiH
Court and/or the POBIH will play a supervisory raé some sort in this process.
Given that this situation is currently in flux, tlxperts have focussed primarily on
the operation of the BiH Court itself in terms otdrnational assistance but would

24 The National War Crimes Strategy was subsequendiypted by the BiH Council of Ministers on 29
December 2008 after the completion of the Expevtak.
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note that the adoption of a State War Crimes Sjyadll have an impact on the work

of the BiH Court and POBIH. Other institutional ciges, such as the creation of a
Supreme Court or revisions of the institutionaligiel arrangements in the country

would also affect the work of the BiH Court. Givérat it would be speculative to

comment further on these issues, the Experts wsiaigly note them and point out

that they could not be fully taken into consideratin preparing this Report.

76. In terms of the work of Sections | and Il of théHBCourt, i.e., the War Crimes
Chamber and the Organised Crimes Chamber, theseuarently composed of a
combination of international and national judgésom its inception until 2008, trial
panels in both war crimes and organised crime casetained two international
judges and one national. This has now shiftedcaoalance with the transition plan,
with war crimes panels composed of one internatiand two national judges and the
phase out of international judges on organisedectimal panels. International judges
continue to sit on appeals panels for both war erand organised crime cases. The
President and the Chief Prosecutare proposed that international assistance should
continue past 2009.

77. The administrative authority for Sections | andids with the Presideft who
is assisted by the Registrar and other Registryf, sfaarticularly the Court
Management Section. The President appears talieadministrative burdens of the
Court with little assistance, involvement or inprdm other judges, many of whom
show little interest in these matters. Some judgese of the view that the
administrative power and responsibility of the Rtest were too great and should be
subject to checks and balances. Other judges mere satisfied with the current
arrangements and did not want to be involved in iattnative or management
issues.

78. It is noteworthy that very little is required ofdges other than their judicial
work. There is a Judicial Education Committee Whitas done good work in
establishing an annual ‘judicial college’ in whispecific judicial issues are discussed
and addressed, led either by outside experts ojuitiges themselves. This is a
welcome development. Moreover, as noted abovee t@s been an ad hoc Working
Group on Witness Protection in which judges patittd and which produced
constructive proposals and raised awareness oégifonh issues amongst judges and
others. There are also Plenum meetings in whitludges participate; however,
these meetings appear to meet primarily when stdtutrequired, e.g., on the
disqualification of a judge. Another initiative svéhe Presiding Judges’ Commission,
which brings presiding judges together to discumpartant legal and procedural
issues. While this Commission was an excellent meé was quite useful for some
time, with the transition there are many more pliegi judges, and the Commission is
now unwieldy and duplicative of other meetings hatdoss the entire BiH Court.

% The President of the Court, inter alia, has theviong responsibilities:

* representing the Court of BiH in relations wittetstate-level bodies and organisations;

* assignment of judges to Divisions and Chambers;

* appointing replacements for judges in cases afisal/disqualification of judges;

* scheduling Plenum sessions, management of cagkassignment of cases among members of the Cburt o
BiH, and if necessary assigning the Division/Settiocharge;

* convening and chairing the Plenum of the CourBibi;

* Court of BiH budget execution;

* managing the staff of the Court of BiH.
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There is also an Informal Forum, which allows fesues to be informally discussed
by prosecutors, judges and others, but after a igingstart, this forum has not

produced results. Therefore, except for the JadiEducation Committee and the
required Plenums, it is not clear to the Expertg the other structures are actually
taking root or whether they simply were the initiatof a particularly dedicated and

motivated international judge who has since le& BiH Court. New judges were

only vaguely aware of these fora, and the Expentsxd out about these initiatives
only indirectly. These or other committees needé¢opart of the BiH Court as an

institutional matter, not simply reliant on an egetic and committed judge.

79. In the Experts’ view, much is lost by not encounggbr requiring judges to
make contributions to the Court’s work outside ¢oertroom. While there is little or
no tradition of such activities in the BiH judicyarthe Experts would note that at the
ICTY, there are a number of structures and comasttbat have proven quite useful.
For example, there is a Bureau, composed of theidenat, Vice-President and the
Presiding Judges, which facilitates the consultatad the President with other
members of the Bureau on all major questions rejato the functioning of the
court?® In addition, the ICTY judges have a standing Cottesi on Rules and
Procedures and on Speeding Up Trials, to name tjust Other international,
‘hybrid’ and domestic courts have also very usgfbld similar arrangements

80. While the ICTY and other international and otheybhd’ courts obviously
function in a different manner than the BiH Couttcould usefully adopt some of
these practices. For example, in addition to theiclal Education Committee, a
Legal and Procedural Issues Committee could exampiaetices at the Court and
identify problems and issues with the CPC and psepsplutions or amendments to
the CPC. The BiH Court judges are in the besttpposio identify issues with the
CPC and, given their blend of national and inteomatl expertise, to make proposals
to the relevant authorities to make amendmentshéolaw. Apparently previous
proposals by the judges in this regard have noh lgeen serious consideration;
however, the Experts raised this matter with theider of Justice, who welcomed
the judges’ input. If issues of the CPC were exeauion a sustained basis and
proposals then put forward, the Legal and Procédssaes Committee might well be
seen as an important contributor on these issukba@taken seriously by the relevant
authorities, donors and other actors. Such a Ctteentould also look at other issues
that face the BiH Court, including standards of ellge review (discussed in more
detail below).

81. Another area where committee work would be usefould be on legal
technology issues, as properly implemented legdirielogy programmes can prove
very useful in a variety of ways in streamlining ttvork of courts. There are, of
course, other committees that might prove usefuvels In any event, committee
work can potentially not only improve the functingiof the BiH Court but can also
contribute to the cooperation and communicationvbenh judges and also with their
support staff.

82. In addition to committees, the Experts would recanth the creation of a
Bureau or similar body, composed of both natioradl enternational judges, and

26 ICTY Rules of Procedure and Evidence, Rule 23)32, Rev42e, 4 November 2008.
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which would meet regularly. This body should nettbo large, perhaps the President
plus four or five colleagues (both national an@itinational) elected by the judges; the
details would need to be debated and determinethéyudges themselves. The
purposes of this body would be twofold. Firstwituld be advisory to the President
in terms of being a forum for discussion and wouwll$o facilitate a better
understanding on certain administrative issues amgte communication with
colleagues. The President indicated that she winddit useful to have an advisory
group to consult with on some of the issues thatfabes but that the law might have
to be amended in order to create such a body.

83. Second, certain executive authority could also befitably given to this
Bureau. This could include certain responsibsit@urrently place in the Plenum,
such as requests for the recusal of a judge amdbgoé on ethical issues. Also,
depending on the arrangements put in place fornatmnal judges after 2009, the
Bureau could play a role in making decisions omnemendations on which cases
they would be assigned to. This latter point iscdssed in more detail below.
Regardless of the specific authority given to thedau, it can play a useful role in
prodding greater involvement of all judges in nanitroom aspects of the BiH Court
and create channels of communication. It is diean the interviews with judges that
there are gaps both in communication and in judgegagement on issues that affect
the work of the BiH Court, and the Bureau is a fain reach’ that would increase
involvement of judges generally.

2. Procedural Issues

84. There are two general matters of procedure tha¢ wagsed in the interviews
and bear noting. First, there is a very high rdtpidgements that are vacated &t 2
instance. Court Management Services confirms dliat 60% (62% of war crimes
verdicts and 66% of organised crime verdicts)binktance decisions are vacated.

85. Without touching the specifics of the actual casasstration was expressed
by all at the high rate of 1st instance verdicit tvere vacated, which resulted in
considerable expenditure of time. According to egodges, a part of the reversal
rate was attributable to some international proseswot following the national laws
in drafting indictments. More commonly, the comptdrom all sides was that the
process was time consuming and repetitive and,rditgpto a number of judges and
other observers, the CPC has created an appelatess that married the worst
features of the civil and common law systems. Blypapeaking, in the civil system,
a limited re-trial of the charges is the purposehef appeal whereas in common law
systems only errors of law are reviewed on appeglgreat deference is shown to the
trial courts factual findings and conclusions. Tuerent system is a combination of
the two systems that has led to a high rate ofteacmdgements with the judges re-
hearing the same evidence and substituting théggments for that of the trial court.
This is not a very effective system of appellateaw.

86. In the view of the Experts, judges, via the Legadl &@rocedural Committee
proposed above, should look seriously at the CP& amy internal mechanisms
available to them, such as practice directiongrsure that appropriate standards of
review are incorporated either into the applicalbl or the practices of the BiH
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Court. It appears that a fairly straightforwarduson is available — the adoption of
appellate standards of review — and the best me&rhawf establishing these
standards and putting them in place should be exaimand acted on quickly.
Otherwise, not only are scarce resources divertedapgpeals but also public
confidence in the BiH Court may be undermined bghsa high reversal rate.

87. Another contentious issue was raised by a numbentefnational judges
regarding the issuance of dissenting opinions.intarnational courts, such as the
ICTY, International Court of Justice (ICJ), Intetiomal Criminal Court (ICC)
European Court of Human Rights (ECHR) as well &swothybrid’ tribunals, judges
frequently issue dissenting opinions which statgrttisagreement to all or part of a
judgement and decisions that have been joined byaprity of their colleagues.
Dissenting opinions are also a feature of commandgstems. In BiH, judges may
disagree in writing with the majority’s decisiontlibis document is provided only in
a sealed envelope to the appellate chamber; thenecapublic dissents either at trial
or in appeals. Many national judges contend thatvduld be a violation of the
national law to issue publicly issues a dissentipignion.

88. The issue takes on more weight as trial panels nfoM@& a majority of
international judges to a majority of nationals gedhaps the subsequent phase out of
international judges from trials and sitting onlg P instance cases. Some
international judges fear that they will be on ganiat issue decisions that they
disagree with for fundamental reasons of fairneset on international human rights
standards. National judges did not have the saayeldut did express concerns about
dissenting opinions on two fronts. First, they ad believe the law allows dissenting
opinions; moreover, there was concern that in tiveeat political atmosphere, which
is characterised by inter-ethnic tension, judgesld/@actually be undermined by the
issuance of dissenting opinions, in that they wduld themselves under increased
pressure.

89. These are all legitimate concerns. In the Expettshy, this issue needs to be
debated openly and fully by the judges. One appralaat the Experts would support
would be to allow dissenting opinions where certaiiteria are met. Thus, they
would propose that dissents be allowed only $hirstance judgements and only on
legal issues, not on factual issues, and couldtowth on the deliberations of the
chambers or criticise colleagues. In these casesdissents could serve a useful
purpose without the adverse consequences that mosoene judges. The above
criteria could be further refined and developedhsy proposed Bureau and then put
forward to the Plenum, which would also recommeny mecessary amendments in
the national laws. Regardless of the approachntae sensitive issues of judicial
culture and questions of judicial independence iavelved, this matter should be
fully aired by the judges before proposals arelieal.

B. Work of the War Crimes and Organised Crimes
Chambers to Date

90. In reviewing the work of both Sections | and IItbé BiH Court, the Experts
found that, in general, the quality of the natiopadges is seen to be of a high
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standard by their international colleagues andl gociety. Obviously, there are
individual exceptions to this, but the overall viewpressed is one of respect for the
work that they do. Most of the weaknesses thae tmeen identified with respect to
national judges would be expected when one takesconsideration that they have
been confronted with a new system of procedural (lne CPC) and the application
of laws that are unfamiliar to them. Thus, theddtction of adversarial practices
such as cross-examination and the leading roleghef parties have required
adjustment.  Moreover, the application of unfamiliariminal law concepts,
particularly joint criminal enterprise (JCE) andnomand/superior responsibility, has
raised issues for some national judges. One ofsthees that clearly faces national
judges and prosecutors is that the salaries tleat tceive should be sufficient to
attract national judges and prosecutors from thmoug the country; this would help
counter the argument that the BiH Court is a Sacagominated court. Thus, the
Experts would urge the national authorities to dprihe working conditions up to a
standard that would attract judges and prosectitons throughout the country. It is
also important that legal officers continue to reeghe supplemental pay that is a
feature of international assistance. Otherwise, ist and brightest are likely to
depart.

91. International judges have been of a somewhat migedlity. Many
international judges have been excellent profesdsorbringing management skills,
knowledge of the adversarial system and/or humahtsi law or international
humanitarian law. Others have brought much lesteims of relevant experience,
skills and/or commitment. Over time there has beeme improvement in this
regard. In the BiH Court’s initial phases, intdromal judges were primarily
seconded by their respective governments and tettng of the judges for the
respective judges was left principally to the rael@vgovernment. This process of
appointing judges has given way to appointment hg High Judicial and
Prosecutorial Council (HJPC), which advertiseserviews (by telephone) and then
appoints international judges. This more transgapercess appears to have led to the
recruitment of a greater percentage of internatiprdges who bring requisite skills
and abilities, including judges who have ICTY, ECHR other international
experience (e.g., Kosovo), which experience caguite useful to the Court.

92. Interviews with civil society groups and journaisthowed they were well
aware of international judges who did not bring thquisite skills to the job or did
not take their jobs as seriously as they shoule{ewy., were in engaged in ‘judicial
tourism’), and there was disgust and bitternedbigregard.

93. The HJPC now applies specific criteria in the reéomant of judges and
prosecutors established in the Registry Agreemdifitese include at least eight (8)
years of experience as a judge, prosecutor or defatiorney in complex criminal
matters; specific experience in war crimes, ecoooamd fraud cases is particularly
desirable; knowledge of international criminal lsadesirable; and a proven record of
impartiality and excellent performance record iayious employmerft.

94. These criteria are appropriate but could be sthergid further by the
inclusion of qualification for trial judges to havactually presided over, or

27 Agreement on the Registry, Article 8, 26 Septenif€s.
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95.

96.

97.

participated in, a significant number of criminahls, with weight being given to the
complexity of such trials. Moreover, the processildobe further improved by
requiring finalists for both international judgedaprosecutor posts to be interviewed
in person. Currently, candidates are interviewedr adhe telephone. While this
approach can save costs and is certainly usefi@ddacing the number of candidates
to a small group, a face to face interview for lista is critical to the process, as
candidates can look good on paper and sound ceedlibthe telephone but have flaws
that are more likely to come out during face teefaderviews. While the initial costs
are greater, they are very small when comparetidaosts of a judge or prosecutor
who does not perform up to standards or who createflicts amongst their
colleagues.

One of the reasons proper selection is so impoitanthat due to judicial
independence, it is not generally possible to fdymavaluate the performance of
judges, thus the hiring decision is all the mor@antant. Once a judge is in place,
there is not much that can be done regarding hikeorperformance, absence an
ethical lapse or dereliction of duty issue. Theref sound hiring practices as well as
the pressure of collegial expectations are the gmymools to be used regarding
judges’ performance, hence underlining the impasaof having committees and
other structures in which judges must interactidatthe courtroom.

Turning to the contributions that international ged are (or are not) making, it is
important to first turn to the reasons they (antknmational prosecutors) were
introduced as an integral part of the two Chamb@&fse proposal for utilising
international judges in the BiH Court arose in dloent Conclusions between the High
Representative and the ICTY in 2003. There isdication in the Joint Conclusions
of the reasons for proposing international judges @rosecutors. There are,
however, some indications given in the report onctvlihe Joint Conclusions were
premised?.8 These reasons are consistent with the use afatienal judges and
prosecutors, not only in the BiH Court and the P@Bibut also in other ‘hybrid’
systems, e.g., the SCSL and the Extraordinary Chesnh the Courts of Cambodia
(ECCC). These were also reflected in the answigendy interviewees.

One reason frequently given for providing for thegence of international
judges is to ‘safeguard the judicial process’, tlgtinternational judges provide
credibility to the court and its judgements in ghty politicised post-conflict society
where accusations of ethnic bias are rife. Givexh the international judges are seen
as impartial and independent, without ties to aastipular ethnic group, the public’s
perception is that the process is, therefore, mogdible. While the national judges
are seen as fair and impartial by their internai@olleagues and informed observers,
public perception does not yet fully accept thishis is reflected in the Prism Report,
where a clear majority are of the view that intéioreal judges contribute to
impartiality whereas there is an even split on \Wwhetnational judges are fully
qualified®® Moreover, those interviewed, with a few excepsioagreed that the
presence of international judges contributed siggitly to the public’'s perception
that the BiH Court’s decisions were credible and lriased. Closely connected with

28 |nternational Criminal Tribunal for the Former Yaslavia,Report of the Judicial Satus of the International
Criminal Tribunal for the Former Yugodavia and the Prospects for Referring Cases to National Courts, P.
21,U.N. Doc. S/2002/678 (Jun 19, 2002).

2 Prism Report, pp. 60, 61.
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99.

the above argument for the presence of interndtipmiges is that their presence
shields national judges from criticism in makingithdecisions and rulings.

The other primary reason put forward for the usentg#drnational judges is that
they bring relevant experience that can be veryulide their national colleagues,
which can be shared to help develop and build kills ©f national judges and staff,
often referred to as ‘capacity building’. The ret@n this front is mixed and has
depended largely on the quality and commitmentefihternational judges. Those
international judges who have experience at theYlGiTthe ECHR have been able to
impart important knowledge of the law and principle their national colleagues.
Examples include taking decisions on detention, (&leorter periods of detention) that
are closer to European standards and a numbercales that take into account the
ECHR. International judges have played a usefld o explaining and ensuring
concepts such as JCE that are now part of custoimi@mational law and are applied
properly by the Chambers. Moreover, they havearptl aspects of the CPC to their
national colleagues which are based on the advarssystem and helped craft
solutions to issues of procedure and practice.taleother international judges have
introduced concepts of judicial management and adtnation that have proven
valuable. Nonetheless, it is clear that even whbere has been a sharing of
knowledge; it has been more by accident than desigre Experts would recommend
a systematic approach to skills building and knaolgke transfer. Fortunately, steps
have been taken by the Judicial Education Committeprovide that international
judges are introduced to the best approaches astdpbectices on transferring their
knowledge, including via a written guide or mantkalt assists them in fulfilling this
role. The Judicial Education Committee could amni to play a very useful role in
this regard, in updating such a guide and the apeoying training or discussion
sessions.

On the other hand, a number of international judgés have little or no
international or relevant experience have not mpledi much in terms of such
assistance in building the skills of their colleagu This is particularly true where
they have stayed for short periods of time, i.eg pear, and/or where they have made
little effort to learn the CPC and other relevaspects of BiH law. It is clear that for
this form of capacity or skills building to work, must operate as a ‘two way street'
in that international judges can make a much maeif&cant impact if they have
mastered the relevant law, as the BiH Court isradll, a national court applying
national law. In order to address this problemerimational judges now receive an
introduction to the relevant national law as wailita other important matters, such as
cultural sensitivity, when they first arrive at tBéH Court. They also should be
given regular updates on both legal issues ancetldsultural awareness. On the
other hand, there were a few reports that the maltipdges were not interested in the
input of international judges. While this feelidges not appear to be widespread, it
is important for national judges also to be cogmisd the potential contributions that
international judges can make and to try to takeathge of these opportunities.

100. Another aspect of the work of the judges is theliguaf the judgements

produced. In this regard, the form of the judgetsiéollows a strict format that is in
accordance with national practices. These judgésnare difficult to read for
outsiders and often discuss the applicable legatipies in a manner that is difficult
for those outside the system to understand. Bhisreal loss in that the judgements
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being produced are dealing with important legahgples, particularly in the war
crimes area. They are significant to this develgfiody of law, nationally as well as
internationally, in no small part because of thaoses crimes with which they deal.
They are also of obvious significance to the partend victims. While the
judgements may be in compliance with local practibe international community is
losing out on many of the legal developments aherbenefits that could flow from
well written judgement?? The Experts recommend that judges, through either
standing committee or an ad hoc working group, emantheir judgement writing
practices and adopt new formats and styles which mwake the BiH Court’s
judgements accessible and meaningful to a broadbemce.

101. Legal officers from the Legal Department assist ph@ges’ research and
drafting work. These young lawyers appear to do ey vgood job in the
circumstances, but many of them do not have pdatid¢taining for this type of work
and should receive more guidance and training ftheir supervisors and from
judges. In particular, the national legal officeepresent an important part of the
country’s future, and both international and naigndges have a professional duty if
not a ethical responsibility to ensure that thesang lawyers receive training in
judgement writing and on the legal issues theydma&ling with. At present, these
efforts appear to be sporadic at best. Internatipmges, many of whom come from
countries where continuing legal education is a mom feature of, if not a
requirement in, their domestic systems should thkegoon themselves to provide
leadership in this important area, either by singssthe importance of the
development of legal officers to their nationalleagues or working directly on this
issue via the Judicial Educational Committee.

102. The above discussion has not distinguished betwleerChambers for War
Crimes and for Organised Crime, for the reasonttatissues and concerns overlap.
The one distinction (which is made elsewhere irs ®Riport in another contéit
which was made by a number of interviewees is ithtarnational judges played an
important role in the Organised Crime Chamber beedhey were seen as not being
subject to political pressure, as they would not@mently live in the country. In the
case of the war crimes judges, the more importetbf was the international judges
lack of connection to any particular ethnic grohile this is distinction between
the two Chambers is significant, it does not havecimbearing on the above
discussion.

V1. Assessment of the POBiH's Work of Special
Departments for War Crimes and Organised Crime to
Date and the Role of International Prosecutors and
Personnel

103. The POBIH has been organised in three departm&hé&sSpecial Department
for War Crimes (Section 1), the Special DepartnfenOrganised Crime, Economic

%0 European standards on quality of decisions argflieh this regard. See Opinion No. 11 [2008] kvé t
Consultative Council of European Judges on the iQuafl Judicial Decisions, at www.coe.int.
31 See discussion at para.135.
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Crime and Corruption (Section 2) and Section 3 Wwidovers all other crimes under
the jurisdiction of POBIiH. This report is focused 8ections 1 and 2. According to
the law on the POBIH, the Chief Prosecutor is @onat who is appointed for a term
of 6 years (renewable) and the Heads of departm@ngsesent are internationals.
Currently there are 37 prosecutors working in t@BM (19 in the Section 1, 11 in
the Section 2 and 7 in the Section 3). In Sectibrand 2 there are 5 international
prosecutors in each department, for a total ofnt@rnational prosecutors. There are
no international prosecutors in the Section 3. pgtoposes of this part of the Report,
the Special Department for War Crimes and the $p&epartment for Organised
Crime face similar issues, and the discussion fiblkdws applies equally to both,
unless otherwise noted.

104. As with international judges, there was no cleatification or enunciation of
principles for bringing on board international prostors when the Special
Departments were established, but the general meaace well known. When
interviewees were asked about what the interndtiprsecutors had contributed or
brought to the process of prosecuting war crimesrganised crime, a number of
gualities or effects were described. First, a elusof attributes arises from
international prosecutions not having a stake ie fbrocess, i.e., since the
international prosecutors were not from the regtbey were not seen as biased and
thus they made the investigations and prosecutitore credible and independent in
the eyes of the public. Connected to these poihtgjas also argued that their
presence provided some shelter (some interviewses tne term ‘shock absorbers’)
to national prosecutors, as in BiH questions rdgardhe ethnic background of
prosecutors are inevitable. Virtually all intemi@es mentioned these two conceits,
and there was widespread agreement that intertpmosecutors made important
contributions to the process by playing these roles

105. Another reason given by many interviewees suppprtine presence of
international prosecutors was capacity buildingt tis certain skills and techniques
were being passed from international to nationakgcutors, e.g., on the adversarial
system, on investigative techniques, on aspectsheflaw. However, on closer
examination it is not clear that much in terms @ditional capacity building is
actually happening. In Special Department | (wames) the staff is divided into
teams, and the fact is that except for one teawhioh an international and a national
prosecutor work closely together, in all other teamational and internationals
prosecutor work on separate cases; this situaperaks for itself. The situation in
Special Department Il (organised crimes) is simil@ome of the national prosecutors
state that there are exchanges and consultaticais ditn build their capacities,
including particularly on conducting cross-examiortand developing legal theories.
Nonetheless, while there have been some transte@rmowledge and capacities, it
is fair to say these have not been systematic laatchb comprehensive plan for skills
building exists. On the other hand, there wereumlver of trainings that were
conducted by international prosecutors for the beagtheir national colleagues that
were unanimously considered as very useful andessbal.

106. It is clear that there is only one prosecution tédeam 6 in the War Crimes
Department — Srebrenica team) in which nationaliaternational prosecutors work
closely together. In this team, the prosecutorskwouch more closely, than in other
teams, preparing the strategy of cases togethiaguajh the prosecutors generally
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appear individually and not together in court. alhother teams, whether in the War
Crimes or Organised Crime Departments, nationaliatednational prosecutors work
on their cases separately and the mutual cooperaxists only sporadically.

107. In examining the role of international prosecutarsl the functioning of the
Special Departments, it must be borne in mind thatBiH Court and the POBIH
function in a very different manner. Whereas jiglgéting on a panel must try to
reach a decision together, taking each other's wiawo account, discussing and
compromising on various points in order to reaghdgement, prosecutors operate in
a different fashion. While prosecutors sometimesgkin teams in complicated cases,
in simpler cases they often work alone or with miGeprosecutor supported by other
staff. Thus, some of the dynamics that exist eBiH Court do not exist to the same
extent in the POBIH, for either of the Special Diypeents.

108. It appears to the Experts that international prokees are handling many of
the more complex cases as well as those that ditecgity charged and sensitive.
While this approach may well be defensible in thersterm, it raises questions
regarding the long-term viability of the Special daetments, as international
prosecutors will, even if extended, not continugeiimitely. This practice also raises
the ‘crowding out’ issue, in that international pegutors may take work away from
national prosecutors who are capable of doing thekmthus hindering the national
prosecutor’s development. Therefore, there arel geasons to begin to ensure that
national prosecutors start to be more deeply embagehe complex and sensitive
cases. National prosecutors appear to be by agel tmmpetent and capable, and it is
in the long-term interest of the country to devetbpir skills while the opportunity
exists for them to work closely with internatiopabsecutors. In this connection, like
national judges, those from outside Sarajevo needianal support for the increase
in costs of maintaining two residences, and thisasion needs to be addressed by the
national authorities.

109. It should be noted that there was criticism ofpeeformances of international
prosecutors by some interviewees. The prosecutogaeord of the Special
Department for Organised Crimes shows the loss wfiaber of significant cases,
particularly on appeal. While the record on wames is more positive, there have
been some disappointing results as well. Those a#eo critical of prosecutorial
performance point to the indictments and otherlleégadings filed by international
prosecutors and contend that these are not in dacoe with the requirements of
national law and this has led to acquittals anenmsals on appeal. In the Experts’
view, it is difficult to generalise in this mannemd especially in organised crime
cases there are other circumstances that may hmawt(e.g., fearful witnesses,
circumstantial evidence). Moreover, based on &vewf the cases it is not possible
to draw a conclusion that the Prosecution has mdfa number of reversals due to
issues with its indictments. Nonetheless, in thec&l Department for War Crimes a
practice has developed that all indictments aréevead by both international and
national prosecutors, and to the extent that thastice is not formally followed, it
should be instituted as an office-wide policy.

110. As with the international judges, the quality oé timternational prosecutors

varies, and the recommendations made in termscafitenent of international judges
made above are equally applicable to internatiopabsecutors. Moreover,

36



international prosecutors’ performance should baluated on a regular basis. In
addition to work performance factors, such as thality of legal work, supervision,
etc., individual prosecutors should be assessetti@ndemonstrated commitment to
learn and master relevant national BiH law. Thieyutd also be further evaluated on
their efforts to pass on knowledge of internatiohamanitarian law, adversarial
techniques, such as cross-examination, and modemmagement practices, where
applicable. By the adoption of these evaluatioitega, which is linked to the
recruitment criteria, the performance of individyaosecutors can be monitored
against the purposes for which they are hired, tigl should help ensure better
practices amongst this group. It also assists summg that international prosecutors
are performing the jobs they are hired to do ardsheounter some local perceptions
of ‘judicial tourism’ noted earlier. As with inteational judges, international
prosecutors should also receive training on hobetst pass on their skills along with
a written guide on this subject as well as on #ievant parts of national substantive
and procedural law and on cultural sensitivity.

111. The application of these criteria will encouragettdre work across the
international/national divide and should be accamgxh by increased efforts to have
a truly mixed composition on the teams. The creatbmore mixed teams and the
application of the above criteria will assist indegssing the mistrust and completion
that can arise out of divisions between nationall amernationals, which have
occurred in some (but not most) teams.

112. As noted briefly above, the Srebrenica Team (Tepapparently has its own
budget, with the international prosecutor havingerftexibility to allocate the budget
than is the case in the rest of the office. Wiiile circumstances of this case are
unique and the practice is perhaps precipitatefustified on these grounds, this
practice should not be expanded, as it could ra@swteating further divisions within
the POBIH or result in directed funding that couldidermine management’s
substantive decisions on the selection and prosecat cases. While at present there
is no evidence that this has occurred, the praaiiceeparate funding should be
avoided in other cases.

113. There are a number of management issues thatffad@@BiH and need to be
addressed; some of these have been addresseddistiission on the Registry but
others are within the Special Departments themselvie is important to note the
background of the establishment of the Office daacearly years because the Office
has been deeply and adversely affected by thesdagewents. In the Experts’ view,
the Office got off to a poor start. The first CGhRerosecutor did little in terms of
providing an overall vision for the POBIH and thesmas considerable in-fighting
between staff and amongst the leadership, and titection provided from the top.
In Section Il (Organised Crime), there was not migetdership or direction provided
prior to the appointment of the current incumber&imilarly, in Section | (War
Crimes), the same is true; there was little leddpr&nd this was exacerbated by the
early resignation of the first Head of the Departheuntil the current Head was
finally appointed. Moreover, this period of managledrift was exacerbated by the
first Chief Prosecutor’'s extended sick leave anosequent resignation. There has
been some general improvement in the managemeset tinel current Acting Chief
Prosecutor.
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114. The Special Department for War Crimes has beemdurhampered by on-
going issues related to strategy. First, there been a long, drawn out process
involving a war crimes strategy at the State lewdlich, if resolved, would assist in
determining the POBIH’s responsibility and role -@iwis entity and cantonal
prosecution services; this overall strategy nowrset be making headway and will
be useful to the Special Department, once it ispath? There is the related but
separate issue of prosecutorial strategy for theci@p Department, e.g., case
selection, prioritisation. Some interviewees sidteat in the early days there was an
unwritten and unpublished strategy of the POBiHotosecute as many persons as
possible, meaning suspects who were ‘availabke’,who are within the reach of the
national judicial and police authorities, regardle$ the gravity of the crimes. In this
manner, the prosecutors would be able to satisfa@a of cases they needed to
prosecute in order to get positive assessment aif thork by the HIPC. Other
interviewees referred to ‘sensitivity’ being thesisaof case selection.

115. Such approaches, if actually followed, were flanvad counterproductive.
Fortunately, under the leadership of the ActingeCirosecutor and the Head of the
Special Department on War Crimes, a coherent caleet®n strategy is emerging.
This is based on the so-called ‘yellow book’, whiska comprehensive catalogue of
situations, events and acts organised by munitypahich is then used together with
a comprehensive inventory of existing files relatedwvar-time conduct. Although
coming rather late in the process, this approapleas to be sound (the Experts have
not reviewed the ‘yellow book’, so this conclusienbased on reports). However,
there continues to be some confusion regarding #gpproach in the Special
Department, particularly amongst national prosesytand a lack of clarity in the
general public regarding the approach to be takémus, the Experts would strongly
recommend that the staff of the Special DepartniEntfurther educated on the
approach and that a clear public relations strategyollowed with respect to civil
society and the general public.

116. The Special Department on Organised Crime (SDO2) fainctioned without
a strategy or case selection criteria in its egégrs. Under the current Department
Head, a strategy was developed and submitted i@ 8)@he then Chief Prosecutor,
who took no decision on it. The strategy was tleeaubmitted in 2008 to the Acting
Chief Prosecutor, who indicated his agreement witist of the proposals but has not
formally approved it. While not as important pgyhaas on the war crimes side, a
strategy for organised crimes is also of signifa@nas the Department has limited
resources and should use/assign them approprialdlys, the new Chief Prosecutor
should review, amend as needed and adopt the SD&@€gy as a very high priority.
The Experts would underline that they are not conting on the substance of the
strategy, as this is matter for the responsibleiaft.

117. As the above discussion indicates, the POBIH h#ered considerably from
management issues from its inception. This hagorgu to some extent with the
current Acting Chief Prosecutor and Department Heddonetheless, communication
between and within the Special Departments is gttbr and should be improved.
Regular meetings amongst the principals should dbabbshed as well as frequent

The Working Group, led by the State Prosecutgreed on the Draft Strategy for Processing of War
Crimes in Bosnia and Herzegovina on 19 NovembeB 2@ifp://www.bim.ba/en/142/10/14915nd it
was adopted on 29 December 2008 by the BiH Cowhdilinisters.
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meetings with the line prosecutors in the respectiepartments. Moreover, an
outside consultant should be brought in to assisbmmunications and all staff with
management responsibilities should undergo managetregning. The problematic
history of the Office and its first Chief Proseaut® doubt play a role in these issues,
but there is now an internal inter-office cultudainension that causes some of these
issues to endure. While the Experts are fully awhat such issues occur frequently
with prosecution offices, steps, along the linesedoabove, should be taken to
ameliorate this difficult situation and help putplace a structure and an atmosphere
that is not only more open and transparent foiptiesent but also for the future when
the international presence has departed.

VIil. Risk Assessment of Ending International Assistance
on Current Schedule, i.e., 2009

A.General Considerations

118. In terms of assessing the risks of ending inteonati assistance on the current
schedule in 2009, it should be recalled at the eautisat that the BiH Court and
POBIH have had a number of real achievements thus The Court has rendered
judgements in 43 cases involving war crimes and&kks related to organised crime.
These include the processing of almost all of &Y 11bis referral cases, which
were handled in a manner satisfactory to the ICThar@bers and Office of the
Prosecutor. The bis cases were given close scrutiny by the OSCE, @iéf'land
other observers. Thus, in these cases, interrsdtimnd European standards were
clearly met. Moreover, in its handling of othesea as well, there is every indication
that the Court has met the relevant European awednattional standards. Indeed,
compared to the situation five years ago, thisiigygressive achievement.

119. There are, of course, a number of weaknesses i@dhe and the POBIH, but
this is hardly surprising in the case of such a mestitution, operating in a difficult
political context. Thus, despite the issues nafeave, BiH and the donor community
have much to safeguard and a substantial poséueécly to protect.

120. In terms of conducting the risk assessment, theSpecial Chambers and the
two Special Departments are each examined separ#teligh the issues overlap to
an extent, there are also different risks that ireqseparate consideration and
measurement against the current plan to end iritenad assistance as of 14
December 2009.

121. In making the following risk assessment, the Exgpbeve taken into account
the views expressed by interviewees, the writtedlback received as well as other
reports. From this information and taking accahetunderlying purposes of the BiH
Court and POBIH as well as the reasons for thediiction of international judges
and prosecutors, the Experts have identified ksl fiaactors that relate to respective
sections or departments of the BiH Court and POBIH.
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B.War Crimes Chambers (BiH Court Section | for War
Crimes)

1. Impact on Conduct of Fair Trial and Adherence to
International and European Standards

122. A key element of any credible court is its abilityconduct fair trials. Given
that war crimes law is clearly linked to internat laws and convention, e.g., the
1949 Geneva Conventions, the Genocide Conventi@h caistomary international
law, it is also of critical importance that the BiBourt adheres to these key
international standards as well as applicable humigints norms. The latter are
particularly important in view of BiH's stated desito enter the European Union,
which is a widespread goal of the donor commungywell. Thus, there are two
critical and interrelated criteria for which thekimust be taken into account.

123. Given that the national judges are generally peeckio be good professional
judges and have presided over fair trials and dppéeere appears to be little risk
concerning actual fair trial standards being meheut international judges; thus, on
this score the risks of ending international aasis¢ areninimal .

124. As to adherence to international and European atdsdthere is no doubt that
international judges are making contributions iis threa, as they have brought a
greater awareness to the Court of internationaldstals and European standards,
including those enunciated by the ECHR (e.g., a@erivational judge who formerly
served on the ECHR has made significant contribstian this regard). This
contribution is on-going.  Moreover, internationpldges with an ICTY or
international law background are bringing an un@derding of international
humanitarian law that is often lacking for judgdstlae national level. This is
particularly true of such concepts as command mesipiity and JCE, which are now
clearly a part of customary international law butietr are not familiar to national
judges. There still appears to be some resistandack of understanding in this
regard by some national judges. Thus, the roleititarnational judges play in this
respect continues to be important. While progre&ging made on this front, there is
a risk that these standards may not be adheredgome cases without the safeguard
of the intervention of international judges. Thiskrregarding adherence to
international standards, while diminishing, stkistgs and would best be characterised
asmoderate to serious

2. The Independence, Credibility and Efficiency of the Court

125. Closely connected to the principle of fair triakli@ conceit that the BiH Court
must be seen as independent and not subject to®utfluences. In the case of BiH,
it is clear that the principal concern relatesiasb With regard to concerns regarding
bias and independence, there is no doubt that fettibnal and international judges
are independent and without bias. However, thera complicating factor in that
those inside the country will see BiH judges asddaregardless of their own lack of
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bias and their own fairness. This puts consideralditional pressure on judges, as
their decisions are attributed to bias regardldsth® fact that the decision is fully
justified, based on the relevant evidence fairlgleated.

126. In such a situation, the presence of internatipuddes provides a buffer to the
work of the national judges, as the decisions they make have the imprimatur of
international judges. This is a different althoughated point than the one that will
be addressed below regarding public perceptionfie presence of international
judges in the highly politicised atmosphere of pastflict BiH helps allow the
national judges, at least for a period of timedwtheir work under the shield of
international judges. This is an important fadtorsafeguarding the independence
and credibility of the national judges and henae phocess. It is a factor not to be
underestimated, and the risk factor regarding mtidependence and credibility to the
process at this point in time must be taken selyaarsd is asubstantial risk.

127. Another important consideration in the working dfetBiH Court is its
efficiency. The BiH Court has been relatively eint in terms of processing cases in
comparison to the ICTY, with the caveat that thenplexity and gravity of these
cases is greater at the ICTY. Nonetheless, itdardhat the presence of international
judges generally makes the Court less efficienthil®Vit is true that international
judges have made a number of contributions in teyfijadicial administration, e.g.,
the ad hoc Working Group on Witness Protection, hade no doubt assisted in
finding ways to make the CPC work more efficientlye time and costs associated
with translation and interpretation is significarih terms of day to day efficiency of
the Court, the international judges are a net megan this regard. Thus, there are
actually efficiency gains by having the internatibjudges and their support staff
leaving on the current schedule and thermisisk associated with efficiency.

3. Public Perceptions of the Court and its Work

128. One of the key factors of the work of a court iattih be seen to do justice in a
fair and even handed manner. Being perceived faibés all the more important in
the BiH context where virtually every public paftlibe is viewed through the prism
of ethnicity. As discussed above, this situatisnvorsening with current political
developments. If the BiH Court is not perceivedthg public to be doing its work
fairly and without bias, the good work that it igirlg will be lost and the rule of law
will ultimately be undermined. Thus, this is artrermely important issue.

129. It is clear from almost all of the interviewees dnoim the Prism Report that
the public perception of the BiH Court is that theernational judges are trusted to be
unbiased to a significantly greater extent tharirthational colleagues. Thus to
proceed with the current transition plan would hesua serious risk regarding public
perceptions regarding the BiH Court that would umdee its purposes. This risk
must, therefore, be assessed@ve to the BiH Court and its work.
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4. Impact on ‘Capacity Building’; ‘Crowding Out’ Issue

130. As has been previously discussed, one of the peasgpder introducing
international judges to the BiH Court was to assistuilding the skills of the national
judges, through the building of skills and the pag®n of knowledge. With judges,
this type of skills building has primarily occurredllegially when working through
issues in applying the CPC or JCE, but less sotleranatters. While this kind of
capacity building has been valuable in some ingsnit has not been systematic and
the risk of losing such interchanges is not paldidy great, as training could be
increased to overcome some of the knowledge Idste risk factor could best be
characterised dsnited.

131. There is the somewhat related issue of the poggiltilat capable national
staff and judges are ‘crowded out’ by internatiostaff and judges and are not
allowed to develop. This issue probably exista greater extent in the POBIH, but
national staff mentioned it in relation to the BiEburt as well. It is a genuine
concern in that nationals can end up taking a ls&elt to internationals. However,
with the transition already taking place to a grestent on the staff level and the
national judges becoming the majority on trial ganehe riskif international
assistance were to be continueid minimal with respect to the Court.

132. There is another risk that does not fit easily ithtis discussion but should be
highlighted. The salaries and benefits of natigndges apparently do not take into
account that those who are not resident in Saraygitohave additional costs and
expenses that result from travel back and fortiween their principal residencies and
Sarajevo as well as the additional costs that &mase maintaining two residencies. If
judges decide not to apply to the BiH Court dughtese factors, and there is some
indication that the BiH Court is losing out on gtiatl national judges as a result of
this situation, the BiH Court will be increasinglgen as a Sarajevo-centric court and
will lose credibility and perhaps face further icigm in this regard. A similar
situation exists with respect to the supplement peceived by national legal
officers who are more likely to depart if such paydiscontinued. This situation is
likely to be further exacerbated if the internatibpresence ends and thus seaious
risk that needs to be addressed in the contexaonséition planning.

5. Witness Support and Protection

133. Since witness support and protection cuts acrdgshakes of the BiH Court’s
and POBIH’s work, these issues are being addresstds point. As the discussion
above shows, there has been progress on witnegsrsamd protection. Much of the
credit must go to the initiative of an internatibpadge who was instrumental in the
formation of the ad hoc Work Group on Witness Rrob®. It is also clear that
international judges, particularly those with ICDY international experience, have
brought sensitivities to witness protection thatehbeen very helpful. The same can
be said of some of the international prosecutors Wave brought similar valuable
experience (also from national systems that de#h wrganised crime and mafia
cases) to the POBiH. While much of this experielscaow embedded in the BiH
Court’s and the POBIiH’s work, there would be sowsslin not having this expertise
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available, particularly the sensitivity to the issu However, national judges and
prosecutors have made progress on these issub® 88k is onlynoderate or less

134. Regarding witness support, international assistamag been essential to
maintaining the current level of witness suppdsiven the trauma that many of these
witnesses have suffered, the unique nature of ik @urt and the psychological
issues that arise for many of the witnesses,imprtant to maintain these services as
long as possible, particularly in such cases adr@nca where the trauma that
witnesses experience is quite severe. It is ¢lermost of or all the psychological
and logistic support will disappear with the endaignternational assistance. In view
of the fact that the current level of witness suppaill end when international
assistance ends, the risk associated with lossobf support iserious

C.Organised Crimes Chamber (BiH Court Section Il)

135. The comments and conclusions reached above inorelat the War Crimes
Chamber are equally applicable for the Organisath€y Chamber with several key
gualifications and exceptions. First, the politidemensions of organised crime trials
are different from those for war crimes. In theeaf war crimes, the primary issue
is the ethnic dimension, and the political ramificas related thereto. Judges are
assumed by much of the general public to be indawd an accused coming from
their particular ethnic group; therefore, the preseof international judges tends to
militate against this. In the case of organiseiner the political dimension is
different in the sense that those accused of timeesroften are political or powerful
figures or have ties to political parties or leader other powerful leaders. Thus,
while bias may play a role, the larger concerndbtipal interference in the process
and/or fear of the consequences of ruling agatnstg political figures.

136. These concerns are documented in the Prism Reapbith points to public
distrust in the process because the public gegebalieves the judicial process is
subject to political influence, and also the puldianot convinced of the efficacy of
the Organised Crime Chambers. Moreover, many @finterviewees expressed the
concern that the present political environment rsaken inauspicious time to end
the participation of judges in organised crime sasé/hile an argument can be made
that it is on the Prosecution side that internaticstaff is particularly important, as
prosecutors are the ones most likely to come utitteat or pressure in organised
crime prosecutions, nonetheless a number of judgshk, national and international,
stressed the importance of maintaining internatipuadges in organised crime cases.
Thus, given the totality of the circumstances, Ehgerts would assess the risk as
serious if all international judicial involvement ended organised crime cases in
2009.
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D. Special Department for War Crimes of POBiH

137. The risk assessment for the POBIH includes manthefsame factors that
arise with respect to the BiH Court; but thesedexplay out in differing ways due to
the different roles of the court and the prosecutio

1. Impact on Investigations and Prosecution in Adherence with
International and European Standards

138. The general consensus is that national proseckmons the BiH law well and
are capable prosecutors. Over the last severas yeay have become more familiar
with applicable human rights norms and internatidaav standards. They have,
however, had to grapple with new techniques in tcproceedings, particularly cross-
examination, as well as an entirely new approagbrésecutor-led investigations (as
opposed to the previous system when investigatiggs were responsible for
carrying out investigations, working with the p@)c Thus, national prosecutors have
arguably had more to learn and master than natjodges.

139. This significant learning curve, combined with thabove-described
management issues in the POBIH, has resulted ionatprosecutors not gaining as
much from their international prosecutor colleagassnticipated. Nonetheless, they
are adapting well to the new system and generaliggdigood work in many of the
less complex cases. It is important to note thizrnational prosecutors are handling
many of the more complex cases. Thus, while theoma prosecutors are fully
capable of gradually taking responsibility for taesases in accordance with a well
thought out plan, there would be considerable riiskhey were to take full
responsibility for all cases in 2009, in accordandth the transition plan. Moreover,
from a management perspective, an internationagautor is currently heading the
Special Department and providing important leadprsiA national replacement
should be identified in due course, but this widlvh to await the appointment of a
new Chief Prosecutor. The eventual national Hdfath@ Special Department will
also need considerable time working side by sidé thie current Head to prepare for
this arduous position.

140. As a result of these factors, some of which steamfmanagement problems
in the office, if international prosecutors werel@éave on the current schedule, there
would be asubstantial to seriousrisk to the adherence to international and European
standards in a number of ongoing and future prdsetau
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2. Impact on the Independence, Credibility and Efficiency of
Special Department

141. For a prosecution office, the independence andlatieg of the office and its
prosecutors is essential to its work and indeeth¢orule of law in that society. If
prosecutions are perceived as motivated by otlotori® e.g., bias or political factors,
public trust will be betrayed. There are two elatsethat must be considered
regarding the independence and credibility of tie@and its prosecutors, first is the
guestion of the actual independence and credilofitthe prosecutors and secondly,
the public perception of their credibility and ipdaedence. There is no question that
national prosecutors are fully independent andgasibnal; this is confirmed by their
international colleagues, international judges erfidrmed elements of civil society.
The risk posed by the termination of internatioassgistance in 2009 on the issue of
independence and internal crediblenmgnimal or less Public perceptions in this
regard are a different matter and are discusseibel

142. As to the efficiency of the Special Department, thenagerial and
administrative issues facing the Department haveadly been discussed. At this
stage, an international prosecutor is providingazai leadership and the office should
be re-organised along performance-based lines. [eWfdtional prosecutors could
clearly take over at some point following implensign of these steps, the departure
of all international prosecutors from the SpeciapBrtment in line with the current
plan would cause significant medium-term disruptidinerefore, the risk at this stage
is substantial in terms of efficiency.

3. Public Perceptions of the Special Department and its Work

143. Like the international judges, international pragecs are seen as independent
and unbiased by the public. For purposes of pyi#@iception their role is critical in
‘safeguarding’ the system. Although this is nololodue to unfair assumptions about
their national colleagues, this is a fact of lifieai post-conflict society riven by ethnic
strife.

144, It must be said that there was less confidenceesspd by those interviewed
in international prosecutors than in internatiopalges. These concerns appear to
relate more to disappointments about results obthin court though and not to
international prosecutors’ independence. The PR®port provides evidence that
international prosecutors are viewed by the pulbicmuch the same way as
international judges in making a contribution te impartiality of the proceedings.
Given that under the CPC, prosecutors are respenditr overseeing the
investigations of crimes, as well as prosecutingesan court, they actually may well
play a more important role regarding public perme than judges do. This factor
may be even more important in the case of organisigle cases, as considerable

33 Prism Report, p. 80.
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independence and courage is needed to open iragstig against political and
organised crime figures.

145. In view of these factors, and the current politicinate in the country, the
risk of ending their presence in 2009 must alsadsessed apave.

4. Impact on Capacity Building in the POBIH - ‘Crowding Out’
Issue

146. One of the purposes for the presence of internatiprosecutors is to build
the skills and capacities of their national coumaets. While there has been some
skills building, particularly through training, theesults have been disappointing
overall. There has not been a strategy or sustagéferts in this regard. In the
Srebrenica team there has been more cooperatioshamiohg of knowledge between
national and international prosecutors, but thesetiges have not extended to other
teams. Given the limited efforts and results iis tiegard, the risk factor regarding
the departure of international prosecutonsisimal or less.

147. A somewhat related issue is the ‘crowding out’ pealy whereby capable
national staff are not able to fully develop beeati®e more challenging work is taken
by internationals. This has no doubt happenedmoesextent in POBiH, and it is a
real and legitimate concerrf international assistance is continuedthen there is a
substantial risk of this issue remaining a continuing concern ulegasures such as
those recommended herein, e.g., a clear strategfyeodevelopment of national staff,
are adopted

5. Consequences on the Development and Implementation of
Prosecutorial Case Selection Criteria

148. As has been noted earlier, the Special Departm@miMar Crimes is also
finalising its own case selection criteria and lingé strategy. These are all important
matters>’ In terms of the development of the Special Depart's internal case
selection methodology, the principal conceptual saathnical work is being done by
international staff, led by the Head of the Spedipartment, an international.
Without this leadership, little progress would hée=n made internally on this issue.

149. Given the importance of completing this projectraplementing the internal
criteria and methodology in the Special Departmastwell as explaining it to the
public, it would be serious blow to these effoftiternational prosecutors depart in
2009. While every effort should be made to briagianals fully into the process, this
will take considerable time and effort. Therefofee risks regarding the POBIH’s
internal case selection criteria and strategyery seriousif international prosecutors
depart in 20009.

3 This selection criteria should be distinguisheafrfrthe State War Crimes Strategy, the work on whias
been admirably performed by national staff.
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E. Special Department for Organised Crime of POBiH

150. The elements and factors noted above apply witlalefguce to the Special
Department for Organised Crime, except for the wismn on war crimes case
selection criteria. There is one factor that idipalar to the prosecution of organised
crimes. As previously noted, investigating andspauting political and organised
crime figures takes considerable independence anodage. In the interviews, the
opinion was expressed that while international @casors are quite familiar with the
pressures related to such high profile prosecutioasional prosecutors were still
coming to terms with these pressures. Therefdrayould appear that national
prosecutors need some additional time before theyemdy, in substantial numbers,
to assume these risks. Moreover, internationalgaaters simply face fewer risks and
less pressure because they will not live in thentgufor the long term. Therefore,
there is asubstantial risk that national prosecutors are not ready ke t@n the full
burdens and pressures associated with high profganised crime prosecutions in
the absence of international prosecutors.
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F. Recommendations and Options Paper

151. The Experts have made a number of recommendatiwosghout this Report,
regarding a variety of concerns and issues. Forsgiezific recommendations and
suggested actions, attention should be directeatigapplicable parts of the Report.
For ease of reference, a non-exhaustive list ofatleas in which recommendations
were made include:

* Registry — revision of the OHR-BiH Agreement by appiate means to
clarify the role of the Management Committee, paiftirly with respect to
non-financial matters.

» Relations between Registry and Prosecution — a suwiftsteps to address
this relationship which is not working properly lading team building,
skills development and clarification of roles.

* Witness Support — clarification of responsibilitiegh the Prosecution and
need for continued international support.

» Witness Protection — additional training for SIP@&fsand new approach
to issues by SIPA management; strengthening the dawvulnerable
witnesses.

» Outreach — a new outreach strategy that needs tmplemented as a
priority.

» Defence — improvement of access to ICTY materiassteps to be taken
by the ICTY. Continuation of support for OKO.

* Chambers — steps to provide greater involvemettefudges in judicial
administration and management as well as checksbalahces and ‘in
reach’ by better communications, through the coeatof additional
internal structures, e.g. standing committees amli@au; devote more
attention to national legal staff development.

» Chambers — review of high percentage of reversalappeal, including
the development of appellate review standards &edintroduction of
dissenting opinions on appeal under strictly defingiteria; review
judgement drafting practices to ensure wider ado#isg of judgements to
international audience.

* Prosecution — introduction of performance critetfiat includes skills
building and knowledge transfer from internatiotmahational prosecutors,
and international prosecutors developing familjawith national law; this
criteria should be integrated into the hiring pssand followed through
as part of an overall management plan.

» Prosecution — completion of case selection critenid related strategy and
clear communication of these policies to the entffice.

» National authorities — review terms and conditiofisational judges and
prosecutors based outside Sarajevo to ensurehatadditional costs are
covered, in an effort to attract top judges andsecotors in the country.
Supplemental pay for national legal officers needse continued.

* HJPC - strengthen recruitment procedures to indlagerson interviews
with finalists for international judge and prosewmutposts; hire
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international judges and prosecutors on at least(preferably three) year
contracts, if international assistance is continued

152. These recommendations are made with the knowledgeit international
assistance is not continued past the end of 20@% many of them would be for
naught, as they relate, in substantial part, to tble of international judges,
prosecutors and staff.

153. In this regard, the question of the continuationnéérnational assistance and
whether it should continue beyond 14 December 2Gi0%e addressed. In reaching
their recommendation, the Experts have taken istmant the views expressed in
interviews and written responses to questions,ipuaglinion surveys and particularly
the views of the President and Chief Prosecutor.

154, The Experts would note that of the individuals imiewed, all but a handful
supported, and the majority strongly supportedchetinuation of both international
judges and prosecutors beyond 2009. Some of tmeleiduals had obvious self-
interest in the outcome, which must be discourttetithere were still a large majority
of those without any self-interest motive who supgd the international presence
continuing beyond 2009.

155. Of course, this is not a democratic process, sddbethat certain proposals
are widely supported does not necessarily mean tiey should be adopted.
Nonetheless, the reasons given were remarkablyistens across a wide variety of
groups and thus are worth taking into account. aR#igg international judges, the
political context was frequently mentioned, and tivas linked to the credibility and
independence that international judges bring to f{hbdicial process; these
interviewees argued that it would be dangeroustle BiH Court to lose this
credibility at this particular moment in time. Riglperceptions were also cited, and
many of those interviewed believed that internaloassistance was needed for
several more years for the BiH Court to establisklf. They also argued that while
the BiH Court had made excellent progress ovestitst life, national judges need the
assistance of their international colleagues fdorager time for this progress to
further develop. On the other hand, much less esiphaas placed on capacity
building, as national judges are generally belieeelbe capable in their own right.

156. As for international prosecutors, most interviewges forward arguments
similar to those made in support of the continuatibinternational judges. However,
particularly on organised crime, it was positedgérently that international
prosecutors were in a position to investigate palitfigures without some of the
pressures a national prosecutor might feel. lisdaear pointing out that there was
more criticism of international prosecutors thadges, in part because of the nature
of their role but also due in part to unhappineggrding the POBIH’s case selection
and a number of cases that did not result in coiovis or resulted in low sentences.

157. There were a handful of voices that were much nsoeptical about the role
of international judges and prosecutors. Theirceons related in part to the
‘crowding out’ issue. Several interviewees werdha view that the national judges
and prosecutors were fully capable of carrying foa tasks and that the presence of
internationals made it more difficult for the nat&ds to move into positions of
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authority and responsibility. There is merit insthiew, and the Experts have taken
this concern into account in making their recomnagioths. It is a point that the

donor community and the international judges, prot®s and staff should be ever
mindful. There was also at least one contributbowas of the view that national

judges were no longer interested in the contrimstiof international judges and that,
therefore, it no longer made sense to continue miigrnational assistance, but this
was a minority view.

158. In making recommendations on the extension of magonal assistance
beyond 2009, particular weight must be given towiesvs of those responsible for
managing and administering the BIH Court and POBIHI this regard, the President
and acting Chief Prosecutor have now been on ttardefor some time. They wrote
the Minster of Justice in May 2008 calling for the continuation of international
judges and prosecutors. They have since repehstdcall, and the President has
informally put forward a concrete plan. Given tha President and Chief Prosecutor
positions are occupied by nationals and given tiey are reviewing and managing
their respective departments on a day-to-day bdbey views are entitled to
considerable deference.

159. Taking the above considerations into account, tkpeEs recommend the
continuation of international assistance beyond920th doing so, they point to the
risk assessment that they have carried out andnueried above, which shows that
there are considerable risks in ending internatiassistance in 2009. Moreover, they
agree with most commentators that while the BiH i€@and POBiH have had
significant achievements, the fragile political esatial situations in the country make
it more risky to end international assistance &t $tage. They also would underline
the contributions of international assistance ippguting the BiH Court and POBIH
to date and the concern that these could be loshding international assistance on
the current timetable

160. Of course, finding that international assistanceusth continue raises a
number of other questions, including which compdsief international assistance
should continue and for how long. These issuesaddeessed in the Options Paper
that follows.

OPTIONS PAPER

161. Given their recommendation that international @aseise should continue, the
Experts put forward the following options to be sigered by international donors.
In view of the recommendations, the Report doesaddtress a decision not to extend
beyond 20009.

162. Assuming agreement with the Experts’ recommendatimn extend
international assistance beyond 2009, the relesamsiderations are: functions to be
extended; timeline for extension; and financialless These are addressed in turn.

35 | etter of 9 May 2008 to the Minister of Justice.
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I. FUNCTIONS

163. The first question is which functions should beeexted beyond 2009 and, if
so, how many internationals should they be extendddese will be analysed
separately.

A.BiH COURT

164. In terms of the BiH Court, the starting point far extension of international
judges must be the President's and Court Registrarformal proposal that
international judges should continue beyond 2009dmly in 2" instance /appeals
proceedings. In line with this proposal, the Ragibas drafted an informal paper that
was circulated to the Transition Council during mteeting of 9 July 2008 that
proposes that five (5) international judges corgirheyond 2009, with three (3)
judges sitting in war crimes cases and two (2)ngitbn organised crime benches in
2" Instance (appeals) cases. The view expressedtisubh an approach would both
demonstrate that ‘great progress’ has been madterins of [the Court’s] staffing
and quality,” without sacrificing the contributionthat international judges can
continue to maké&®

165. There is merit in this proposal, in that there maeed been progress toward
the establishment of a fully functioning nationaud and that this achievement
should be recognised; moreover, there are argumibatsfor reasons of public
confidence and perception it is more importantaeehinternational judges on appeals
decisions, as the"2instance Chamber is the court of last resort. s Targument
would be further buttressed, if judges were allowedissent on appeals decisions in
line with the criteria and the recommendation miadiis Report.

166. While the Experts would generally agree with thisgmsal, they are of the
view that it would be important to have the preseotinternational judges on certain
complex and sensitive cases at trial as well. his tegard, they would note that
public perceptions of the judicial process arerofitbaped more by trial proceedings
which are much more accessible to the public, tharappellate proceedings and
judgements. Moreover, the factual evidence is edduat trial and witnesses
(particularly victim-witnesses) will only experiemctrial proceedings. In these
proceedings, international judges can play an imapbrrole in terms of public
perception and in vouchsafing the credibility o€ hroceedings, both for the public
and for witnesses. From a more technical pointiedv, international judges have a
contribution to make on the interpretation of théGZ which contains many
adversarial system elements; these issues are magh likely to arise during trial
proceedings.

167. In view of the above, the Experts believe thatuke of international judges
should also be extended to certain trials after920Blowever, they are of the view
that not every trial needs international judgesl iaternational judges should only be

% Registry Paper, p. 3 (on file with Experts andaisailable from Court Registrar). While this papes not
been formally circulated, its contents have besnuwdised with donors and others.
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assigned in cases that are of particular signiiesaand complexity. This requires the
adoption of criteria that would be applied to detigre on which cases they should sit
and would need to be done in a manner that thesceseld be distributed in
accordance with the automatic assignment of judystem, thus the details of the
method of such assignments would need to be wookedy the Registry with the
input of the judges.

168. As to the criteria for the cases on which inteiradi judges would sit, that is
best left in the hands of the judges themselvelse Experts would put forward the
following parameters on which the criteria could b&sed: the size of the case,
including the requirement that the case be a nasltiised case involving three or
more accused (although the criteria could provixteptions for very sensitive cases
involving fewer accused); the number of witnessedeé called, i.e., a substantial
number of withesses; the charges would have tterédavery serious and/or sensitive
crimes (e.g., multiple victims, particularly heisogrimes). In addition, in cases
where a genocide charge is going forward, an iateynal judge would automatically
be included in the panel. In the case of organisede cases, an international judge
would be included in the panel on cases of a sgmbtical figure, e.g., government
minister, other political officer holder or a pensim a leadership of a political party.
These are suggested criteria, but it should betdethe judges themselves to adopt
such criteria. The actual application of the crtevould be done by the President
following the recommendation of either the Judicdasignment Committee or the
Bureau. While the Registry would need to make tttea calculations, it is the view
of the Experts that no more than a handful of maéonal judges, in addition to the
five (5) international judges proposed fof hstance, would be sufficient to meet the
requirements resulting from the above proposalis Tould represent a significant
fall off of international judges, although not d@eep a decline as in the President’s
and the Registry’s informal proposal.

B.POBiH

169. Unlike the Court Registry, the Experts are not awaf any analysis or
proposal that the POBIH has made regarding the pundp functions of the
international prosecutors beyond 2009. The tremmsiplan calls for reductions in
international prosecutors during the course of 20@th the departure of the Head of
the War Crimes Special Department in June. Thislldvdbe a bad result, as the
current Head has been providing much needed |daders that department, and the
timing is particularly unfortunate with the new @hiProsecutor’'s appointment only
taking place in February.

170. In view of the myriad of issues and problems thiataifecting the work of the
Special Departments, the Experts would recommeacdctimtinuation of the current
level of international prosecutors for a periodadfleast 18 months from December
2009. Over the next six (6) months, the recommeniais that have been put forward
in this Expert Report, particularly the performanigased criteria and evaluation
system, should be put in place, and the new Chiesdeutor should be given the
opportunity to put the Special Departments on aensbable footing under his or her
leadership and in line with his or her vision.
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171. The new Chief Prosecutor would then have a peri@pproximately one year
after putting these systems in place to make hiseorown evaluation and be in a
position to make recommendations and proposalgdegathe continuing presence
of international prosecutors. Depending on theiasibn at that time, another
assessment by outside experts might well be usefuinternational donors in
determining whether international assistance waititcue to be necessary.

C.REGISTRY

172. If the recommendations of the Experts are accepad international
assistance is continued, then the full transitiod antegration of the Registry
functions into the national systems will have to mestponed. Key functions,
including the Registrars’ positions, Conference dusage Services and Support, and
those financial and related administrative fundialirectly connected to the support
of international judges and prosecutors as wetither international staff will need to
be continued. This includes legal support staff tte Chambers and the Special
Departments, although with the reduction of intéomeal judges, there can be a
corresponding reduction of international supportt@Court Registry side.

173. The Experts would also recommend, for the reasomg@qusly given, that the
international support to the Witness Section camin

Il. TIMELINE

174. If international assistance is to continue, itngortant for the international
donors to have a clear plan that the BiH autharitied public can understand and rely
on. In view of the other recommendations made apthe Experts’ view is that the
international assistance should continue for twditamhal years beyond the end of the
current date of 14 December 2009, thus until Deeerab11 3’

175. This date is chosen for several reasons. Firsthdéyime this Report has been
fully discussed and digested, it will be 2009. &ipd of extension to 2010 would not
allow enough time for the reforms that have beevppsed to take root, nor an
adequate amount of time to assess how these refmenworking, much less make
mid-course corrections. It is also important tdetathe political context into

% The Experts note that since the initial submissidnthe Report, on 25 February 2009, the HJPC
recommended the extension of international judges @osecutors; however, its recommendation rurite qu
contrary to the recommendations presented in thpoRe The HIJPC recommends the extension for 6
international judges only on the appellate level anly for war crimes department (one judge in e@bamber

of the Appellate Section of the BiH Court). As tbe international prosecutors, the HIPC notedtti@Chief
Prosecutor has not made any specific recommenddtinnit supported the proposal to appoint national
prosecutors as chiefs of the two special departsneérite HIPC further recommended that the number of
international prosecutors should be reduced tdatmitthe process of a final transition. The HJP€oal
recommended that the President and Chief Prosedesign a detailed plan for phasing out internatigedges
and prosecutors and that this plan would incorgoraternational presence in a monitoring capacitye
Experts must note with real concern, that as ofyelsliarch 2009, no substantial progress on any d®tis
regarding further international presence in the Biblrt and POBiH has been made.
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consideration and the continuing desire of muctinefinternational community to see
BiH make strides toward European integration. Gitleat the BiH Court and POBiH
are important institutions in this regard, thesecpsses need adequate time to play
out.

176. However, it should be made clear that 2011 is titerdimits of international
assistance and that the Chambers, POBiH and Reglstuld be developing plans to
fully transition by that time. In these plansisiimportant that they make the best use
of internationals to pass along relevant experiearce expertise but also to be more
cognisant of the ‘crowding out’ phenomena, thawigen nationals take a backseat to
internationals and are not given adequate oppayttoidevelop their own potential
and skills.

177. In connection with these transition plans, the Etgare of the view that the
international donors should consider a follow ugeasment by an outside expert
during the course of 2010, so that they can gaugetogress being made toward full
transition and integration. Depending on the peegr adjustments could then be
made to the relevant dates. This step is partigulaportant, as staff need notice as
to their contractual positions. If they do not éauch notice, then they are likely to
either leave prematurely or there will be a negatmpact on morale. The current
assessment and Report is late in this respectnamsber of staff expressed frustration
and uncertainty over the future. The Experts watitdss that unless the extension of
internationals is addressed immediately, there lvélla huge opportunity cost, as the
best of the international staff, prosecutors amig)@s will depart for other positions in
an atmosphere marked by such uncertainty. Thusu#t be underlined that a clear
decision must be made post-haste, if the grear@ssghat the BiH Court and POBIH
is to be maintained.
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Iil. FINANCIAL ISSUES

178. The Experts are not financial experts, but thee amumber of financial
issues that are connected with their recommendatidine process of undertaking the
reforms necessary to correct some of the defiogsnti the BiH Court and POBIH
require some additional resources as well as tlsscof extending international
assistance for a number of years.

179. The larger question is one of the financial stabibf the BiH Court and
POBIH when international assistance ends. If, @ommended, international
assistance continues, this is a lesser issue tharch assistance would terminate in
2009. Nonetheless, there are real issues of staisability of the institutions. The
Minister of Justice indicated that questions o&fine were high on the agenda for his
Ministry, and although there had been no decisi@®f yet, it is clear that that
financial issues will loom large in the future. Aspossible precursor to those
difficulties, the Court Registrar reported thatrthevere indications of a $1, 6 million
reduction on the national side in the coming figesr®

180. Thus, the Experts would strongly recommend that ittiernational donor
community begin to engage seriously with the ret\BiH government departments
to see where planning stands for the coming yedtss important that the BiH
government stand behind the BiH Court and POBiHh lpmlitically and financially
during the coming years, if the donors’ investmisrib be protected and to have the
effects that were intended. Given the budgetary that are now being implemented,
the BiH Court and POBIH will not be sustainableteir current levels, unless these
reductions are reversed. Thus, the Experts worgd the national authorities to re-
consider these budgetary reductions and the irtterrah community to provide its
support in this regard.

%8 This has been confirmed during the follow up missin February 2009.
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Sarajevo. Many thanks also to the library stafftted BiH Court, who kindly hosted us
during our visit. Mr. Gabriél Oosthuizen, ICLS Exgive Director, provided very useful
input on the Report, which was much appreciatedspAcial note of thanks goes to Ms.
Kanita Halilovi, our translator and interpreter for the exceljebt that she did and for her
general good spirits.
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ANNEX A

TO ASSESS THE SUSTAINABLE TRANSITION OF THE REGISTR AND
INTERNATIONAL DONOR SUPPORT TO THE STATE COURT ANBTATE
PROSECUTOR'’S OFFICE IN 2009

Tender proposal by
International Criminal Law Services Foundation

1. Proposed Assessment Team

» David Tolbert, senior expert
» Aleksandar Kont, junior expert

CVs are attached.

2. Qualifications of Assessment Team

The ICLS assessment team is particularly qualifeednake an assessment of the prospects
for successful transition of war crimes prosecuditm local control, particularly in light of
the projected withdrawal of the international prese in the BiH State Court. The
sustainability of the State Court and State Prasesuoffice, given the extreme demands of
the war crimes and organised crime prosecutionsn ispen question that will require close
scrutiny by highly informed and highly skilled expee The assessment team must be
positioned to assess operational concerns, pdligeasitivities, the severe problem of
resources (mostly financial), independence and watedility of the individuals and
institutions, and transparency of operations. Rubbnfidence in a justice system is the
hallmark of its power and legitimacy. In this cad®at confidence must resonate not only
with the local community the system serves, bublie rest of the world, which is certainly
watching. A thorough knowledge of the State Caund the other relevant actors, including
particularly the ICTY, civil society, the nationpldicial institutions and the other relevant
international and local actors are required.

The CVs included in this tender proposal speakhemselves, but several points are worth
highlighting. The senior expert, a U.S. citizeaslover 25 years’ professional experience,
including the following:

* Currently Assistant Secretary-General and SpecigleE to the United Nations
Secretary-General on United Nations Assistance i@ Khmer Rouge Trials
(UNAKRT), providing direction and advice to all perof the Extraordinary
Chambers in the Courts of Cambodia (ECCC), a hylmidirt consisting of
international and domestic judges, prosecutorsstrggand administrative staff as
well as defence counsel. Responsible for reviiegcourt’s budget and restructuring

57



the management team following a through assessménthe capacities and
limitations of the court. Widely credited (e.g., ltike Wall Street Journal, the
international judges), as being responsible forrdirth of the ECCC'.

Served as Deputy Registrar, Deputy Chief ProsecGtoef de Cabinet to the
President and Senior Legal Adviser, Registry atI@€Y, during the years 1996 —
2001, 2003 — 2008.

Headed the successful efforts to refer cases u@déf Rule 1bis to the State Court

of BiH, including chairing the Legal Framework War§ Group, working closely

with all the relevant international and local astand dealing with all of the relevant
issues, e.g., applicable laws, transfer procedudegention facilities, witness

protection.

Led the ICTY Office of the Prosecutor (OTP) Traiwsit Team, which was
responsible for transferring the Rulebid cases, handing over Category 2 cases and
making available the EDS (Electronic Disclosuret®uand other materials to the
BiH State Court Prosecutor. Worked closely withdadlthe prosecutors in the region
to develop strategies, share information and oveectegal and political impediments
to cooperation.

Has had frequent contact with all parts of theeSt@burt, i.e., judicial, prosecution,
registry, offices and knows State Court and itsasswell. Worked extensively with
OSCE on monitoring of court proceedings and othsues, in BiH and throughout the
region.

Extensive experience with budgetary and financiaftens with ICTY and UNAKRT.

Also served as Executive Director of ABA-CEELI (206 2003), which had an
active programme in BiH and conducted extensive aillaw programming in BiH,
including a number of visits to BiH and consultasat the highest levels.

Frequent contacts with senior government and jatafficials.

The junior expert, a citizen of both BiH and thetiNglands, has 17 years’ professional
experience, including the following:

Has extensive experience at the ICTY, includinghassenior lawyer from BiH in the
Office of the Prosecutor.

Was a key member of the Rules of the Road teanpeogtamme in the ICTY OTP,
including preparation of hundreds of dossiers araluations of these dossiers, thus
one of the best informed persons on the crime basggases in the region.

Prepared the written pleadings and submissionstHer Prosecutor and Deputy
Prosecutor in all of the 11bis applications at l6&Y and appeared in court and
argued many of the substantive and procedural motmd appeals in 11bis cases.
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* An unparalleled knowledge of the jurisprudencehaf ICTY and BiH jurisprudence
as well as underlying crime bases in BiH.

* As the senior lawyer from the region on the ICTYTransition Team is familiar
with the work of the BiH State Court and has:

o Excellent understanding of the jurisprudence of w@mnes and international
criminal law.

o Familiarity with how judges function in an indepemt and transparent court
that meets international standards for the ruldaef, and how large war
crimes cases are managed.

o Knowledge of the procedural and substantive laBibf.

* As a lawyer represented clients in all phaseswf and criminal matters before the
courts of Bosnia and Herzegovina and drafted Iptgddings and legal memoranda
for submission to courts.

» Speaks a variety of languages including Bosniardttan/Serbian, his native
language.

PROPOSED PROJECT PLAN
TO ASSESS THE SUSTAINABLE TRANSITION OF THE REGISRY AND
INTERNATIONAL DONOR SUPPORT TO THE STATE COURT ANBTATE
PROSECUTOR'’S OFFICE IN 2009

1. THE ASSIGNMENT

The project will assess the sustainability of theg&SCourt and State Prosecutor’s office after
2009 under the terms of the current transitionrgeanents, most notably the phasing out of
direct international support. Factors to be cos®d include political constraints, case
sensitivity and capacity for continued efficientlagffective prosecution of war crimes and
organised crime, public interest and support ferjtidicial institutions, national resource
allocation, performance indicators, accountabdityl transparency.

The key audience for this assessment is composatkofiational donors, who need to know
whether the current transition process represesigggficant risk to the substantial
investment they have already made. The questinhéther the transition will leave national
institutions capable of enforcing the rule of lamdapplying European judicial standards
effectively.

2. OBJECTIVE AND EXPECTED RESULTS

The objective of this assessment is to:
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« Confirm the long-term sustainability of capacitgrisitioned to the national
institutions. This includes the full transfer afidincial and administrative
responsibilities to the national institutions;

+ Assess the consequences and challenges the Statea@0d Prosecutor’s Office of
BiH would face if the transition of internationalggence is carried out as presently
scheduled, and propose mitigating measures fos rigntified. This includes a
review of the strategic roles and responsibiligésternational judges and
prosecutors within the capacity building and traosiprocesses and the effects of the
phase out of international judges and prosecutotii® viability and credibility of the
State Court after 2009. Confirm that the post-iitaarsjudicial institutions will have
the capacity to conform to international and regl@tandards for rule of law and the
efficient delivery of justice.

In order to achieve the project objective, thedwihg results need to be reached:

+ Arrisk-based assessment on the impact of the dumaamsition plan and
recommendations to mitigate these risks. This shoover:
o The conduct of fair trials, including the ability tdeal effectively with the
current and expected caseload;
o The sustainability of capacity including a finandémapact assessment of
transition;
o The efficiency and the independence of the Court;
o The effectiveness of the international donor invesit.
« Provide an assessment of international supporpeggknce within the national
justice system. This should include:

o The strategy for international presence in the fofjudges and prosecutors,
the strategy for transition in relation to buildisgstainable capacity in the
form of acceptance and ownership of new workingficxas and functions by
national officials and personnel;

o The impact of the participation of internationad@es and prosecutors in the
national judicial institutions and the impact otbyparticipation on the
development of a coherent judicial system and moicgs;

o The impact of new systems and procedures builtiitie national
institutions;

o The analyses of the capacity built within the nadildnstitutions, which
includes the transferred support mechanism andusiinability of it;

o The analyses of witness protection and witnessa@tippechanisms;

o The impact of potential continuation of internagbsupport on integration
into European structures.

60



« Depending on the outcome of the above:
o Prepare an option paper for the expected effeatsmplete withdrawal of
international support by the end of 2009.
o Prepare an option paper exploring the consequeri@possible decision to
prolong the international support and presence lwsliould focus on what
form this assistance should take.

3. SCOPE OF WORK
3.1 Proposed Time Frame

The team would begin immediately with a review eiested judgements and proceedings of
the BiH State Court as well as reviewing key docats@utlining the strategy of the
Prosecutor and the court itself. These documeatddibe measured against relevant
European standards. An assessment of the writbek and public product of all organs of
the court, including particularly that of the nai# judges, would be conducted and an
examination of how much these judgements and pdicge have improved over the time
period when international assistance was providedaldvbe conducted. In addition a
template of questions would be developed, whiclstioles would be intended to address the
principal issues raised by the requested assessidegtquestions would be provided in
advance to the key interviewees (identified beldallow them to prepare for the interview
and save time. This period of assessment wouldreme as of 7 October and would
continue until the field work began as of 27 Octolvgh Mr. Konti¢ traveling to Sarajevo.

Mr. Tolbert would continue to assess the writteodpicts until he deployed to The Hague
and Sarajevo as of 6 November.

The assessment team would begin its field work WithKonti¢ traveling to Sarajevo as of
27 October to make preparations for the missiaiuting establishing all support needed,
and ensuring that the relevant meetings and irerviwould be scheduled. Mr. Tolbert
would then travel to The Hague as of 6 Novembervaoald conduct several days of
meetings with the OTP Transition Team, the Registigluding particularly the Victims and
Witnesses Section and the Outreach Programmehardhtambers. Mr. Tolbert would then
join Mr. Konti¢ as of 9 November in BiH. A series of interviewsulbthen be conducted
with the key stakeholders. These include, amongreth

* Prosecutor's Office: Prosecutor, Deputies, 2/3matgonal prosecutors; 2/3
national prosecutors; a couple of investigatorsamalysts.

« Court: President, all international judges, a sigant cross-section of
national judges and key legal officers.

+ Defence - selected defence counsel.

» Key donors: EU, Sweden, Netherlands, US, UK, GegnBrance, USAID,
DIFID, World Bank.

» Key international organizations: OSCE, EU, OHRevaht UN programs
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* NGOs: Humanitarian Law Centre, Helsinki Watch, Mothof Srebrenica
* Victims' Groups, including those representing witdiof sexual assault

» Select Cantonal Court Judges and Prosecutors

» Key Opinion Makers: Journalists, Law Schools, Basdciations

» Governmental Departments: Presidency, Ministryustide,

* |CTY Outreach Liaison Officer and ICTY BiH Field fife

The team proposes to work intensively consultindpthe above named and other
stakeholders and other knowledgeable observersN&@®s working on related issues) over
the course of the following three to four weeksisTfact-gathering exercise will include not
just high-level individuals with a stake in the carne, but also those who are responsible for
daily operations in the Registry and in the Prosataioffice, including those administering
budgets.

Those involved in negotiating the original trarwitiplan will be consulted as well, to assess
whether their expectations for the State CourtRnmdecutor’s Office have been fulfilled —
whether the circumstances that led them to beligigetransition was viable still exist.

ICTY officials who have lent support to the creasmf the State Court — at least its war
crimes capacity — may also be in an excellent jppsib comment on the capacity of the
State Court to meet the considerable practicalpatitical challenges of the bis
prosecutions — as well as the “Rules of the Roadsgcutions — without international
participation. Separate attention will have tgobé to the particular demands of organized
crime cases, which may or may not reflect the seomeerns as the war crimes cases.

The assessment team will require extensive supporparticipation from State Court and
State Prosecutor staff to identify budgetary neadssources over the past several years, and
the degree to which international funding has lessential to maintain operations. It will be
necessary to collect and compile caseload datadimg filings and terminations over the

past several years, for purposes of projectingéutaseload as well.

Key distinctions will have to be drawn between guestion of adequacy of resources (i.e.
can the BiH government afford to fund these insbtus adequately, and does it have the
political will to do so?) and the problem of théeigrity and transparency of the State Court
and Prosecutor’s offices themselves. Public cenio@ is vital for any system of justice, so
the integrity of the system must also carry sugintiindicia of credibility to inspire that
confidence, a particularly daunting challenge far wrimes prosecutions in a society still
scarred by the ethnic tensions and mistrust tHatetbthe war itself. Interviews with public
and political figures outside the judicial branciii e necessary to assess how the judicial
institutions are viewed, and whether that confideisgpresent, strong, or at risk.

Another key measure of public confidence is howitaesses react to subpoenas, and the
opportunity/obligation to testify. A thorough dission with the witness protection staff is
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essential, not just to determine the functionadityhat office, but as a surrogate for the
confidence the public is showing in the institutidhmay even be advisable to speak to
witnesses as well — although it will not be possiiol interview a statistically significant
sample for purposes of assessing the state ofgoeinfifidence.

After this period of intensive work, meeting wittakeholders and the many others who can
offer information relevant to the assessment, #émeos expert will then return home to begin
compiling all the information into the final reporThe junior expert will remain in Sarajevo
for an extra week in late November and early Deaamnintie up loose ends, and follow up
on any unresolved issues. Notwithstanding thesighy separation, they will be in close
contact during the analysis of the information gatld and the drafting of the report.

Work on the report and any other outputs will tigioout the period, with a report being
completed by the second week in December.

4. REPORTS

A draft Final Report will be submitted to the Asseent Committee no later than 15
December 2008. Final reports will be submittetiand copy in both English and local
language. An electronic version of the report @iflo be submitted to SIDA.

The final report will include a complete overviewtbe activities implemented during the

assignment, a summary of outputs, and the ideatifio of any major problems, which may
have arisen during the performance of the Contract.
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ANNEX B

How do you assess the overall work of each of tigargs/institutions, i.e., the court,
the prosecution, the registry, of the State Caudate, measured against their
respective mandates? In what ways have they sued@dd what ways have they
not?

Do you believe the court has conducted fair triai$&s it shown independence?

Has the presence of international judges been ssitd@ How? Do international
judges play a role in capacity building? What wolsddlost, if anything, with the
phasing out of international judges in 20097 20B&yond? [Specifically, any
concerns about fair trials or independence

Has the presence of international prosecutors iboméd to the work of the State
Court institutions? In what ways have they beerebeial? In what ways not? What
would be lost if they were phased out in 2009 aspéd? 2010? Beyond?

What are the principal drawbacks of ending therir@#onal presence in the State
Court? What are the principal drawbacks in endiregsupport of these international
judges and staff? In terms of quality of proceedin terms of capacity building?
What are the principal drawbacks in continuingrinégional assistance beyond 20097?
Much criticism has been made of the Prosecutidanms of its prosecution strategy.
Is this justified? Do the current proposals regagdimapping” address the criticism?
If not, what is needed? Are international prosecugssential to developing a
prosecutorial strategy, i.e., could the strateggéeeloped without them?

Has the Registry facilitated the work of the Couit®v or in what ways not?

Does your office interact with civil society? Ifyen what way? How could the
relationship be improved? Is civil society playitgproper role or should they be
more or less involved?

Is the level of witness protection being offereé@uaate? How, given current
resources requirements, could it be changed orowet; if at all?

How do you assess the level of public confidendiéncourt? What steps could be
taken to improve the current situation?

Do you have a view on the financial sustainabibtyhe State Court? If yes, is BiH
capable of sustaining the institutions at preséni@t, when?

Are the rights of the defence sufficiently protet&tdf not, why not?
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Has the relationship with the ICTY been construetwmd productive? If not, how
should it change

The internal organization of the BiH State Coudiféerent from other courts in BiH.
Is this organization, in your view, functional?ti®etter (why) or is it worse (why)
than in other BiH courts? Are there changes thatilshbe considered or that you
would recommend?

Kako ocjenjujete opsti rad svake od institucijéSijida, tuzilaStva i ureda registrara do
danas u odnosu na njhove mandate? Na kojnrsa uspjeSne? Na koji &ia nisu?

Da li mislite da su sienja bila fer? Da li je sud nezavisan?

Da li je prisustvo medjunarodnih sudija bilo usp@s Kako? Da li su ndgnarodne
sudije imale ulogu u izgradnji kapaciteta suda?btalo izgubljeno, ako bilo 3ta, sa
postepenim smanjenjem broja dnearodnih sudija tokom 2009, kako je planirano?
20107 Iza toga? (spedifio bilo kakva primjedba u vezi sa fedsajima ili
nezavisno&u suda)

Da li je prisustvo medjunarodnih tuzilaca bilo je§mo? Kako? Da li su md@narodni
tuzioci imale ulogu u izgradnji kapaciteta tuzila2 Sta bi bilo izgubljeno, ako ista,
sa postepenim smanjenjem brojadenearodnih sudija tokom 2009 kako je planirano?
20107? Iza toga?

Koje su osnovne problemi u ghju zavrSetka medjunarodnog prisustva u
institucijama drzavnog suda? Koje su osnovni proble slwtaju da medjunarodne
sudije, tuzioci i drugo osoblje prestanu sa radoknaju 2009? U vezi sa kvalitetom
procesa? U vezi sa izgradnjom kapaciteta suda?

Koji su osnovni problemi u stiaju da se medjunarodna potntastavi iza 2009?

Bilo je dosta kritike na kan tuziteljstva u vezi sa strategijom tuZziteljstiza li je ona
opravdana? Da li projekat "Zuta knjiga" odgovorona kritike? Ako ne, Sta je
potrebno?Da li su nd@@inarodni tuzioci vazni za razvoj strategije tuaNasj. da li se
ona moZze razviti i bez njihovog prisustva?

Da li je ured registrara potpomogao rad suda? K&kit na koji n&in ne?

Da li vaSa organizacija sahge sa organima civilnog drustva? Ako da, na kefin?
Na koji n&in se taj odnos moze popraviti? Da li organi ciegrdrusStva imaju dobru
ulogu ili da li oni trebaju biti viSe ili manje ykkeni?

Da li je nivo pondene zastite svjedoka adekvatan? Kako, uzithajwbzir, sadasnje
kapacitete, bi mogao biti izimijenjen ili poboljSarkoliko bi uopste trebao biti
poboljSan?

Kako ocjenjujete nivo javne podrske drzavnom sugoj? koraci bi trebali biti
napravljeni da bi se sadasnja situacija popravila?
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Imate li miSljenje o finansijskoj odrzivosti drzaagsuda? Ako da, da li je Bosna i
Hercegovina sposobna podrzati ove institucije tnowsomentu?Ako ne, kada mislite
da bi mogla?

Da li su prava optuzenih dovoljno z@sma? Ako ne, zasto?

Da li je odnos sa MKTJ konstuktivan i produktivaii@ ne, na koji n&n bi ovo
trebalo izmijeniti?

UnutraSnje uredjenje drzavnog suda BiH je déjgaod drugih sudova u BiH. Da li je
ovo uredjenje, po vaSem misljenju, funkcionalno?iabolje (zasto) ili je gore
(zasto) od drugih sudova u BiH? Da li bi neSto ditelpromijeniti ili nesto Sto biste vi
preporuili da se treba promijeniti?
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ANNEX C

List of interviewees for the ICLS project
BiH State Court

» Meddzida Kreso, BiH State Court, President, Natidondge
» Dragomir Vukoje, BiH State Court, National Judge

* Hilmo Vucini¢, BiH State Court, National Judge

* Azra Mileti¢, BiH State Court, National Judge

« Almiro Rodriguez, BiH State Court, Internationatije

* Botusharova-Doicheva Snezhana, BiH State Cousdrrational Judge
e Brilman Paul Melchior, BiH State Court, Internatdidudge
* Whalen Patricia Ann, BiH State Court, Internatiohatige

« Carolan Robert, BiH State Court, International &udg

» David Re, BiH State Court, International Judge

* Philip Weiner, BiH State Court, International Judge

* Marie Tuma, BiH State Court, International Judge

» Biljana Potpax-Lipa, Court Registrar

» Alma Taso, Registry, Witness Support Unit

* Maja Kapetano. Registry, Legal Advisor

» Brankica BjeloS, Registry, Head of Translation Unit

* Amra HodZ¢. Registry, Head of Court Management Unit

» Kevin Hughes, BiH State Court, International Legasociate
« Brendan Wright, Registry, Chief Financial Officer

* Lucia Dighiero, Registry, Consultant

BiH State Prosecutor’'s Office

* Milorad BaraSin, POBIiH, Acting Chief Prosecutor

+ David Schwendiman, POBiH, Head of SDWC

* Drew Engel, POBIiH, Head of SDOC

* Bozidarka Dodik, POBIiH, SDWC, National Prosecutor
* Sanja Juld, POBIiH, SDWC, National Prosecutor

» Behaija Krnjt, POBIiH, SDWC, National Prosecutor

* |bro Buli¢, POBiH, SDWC, National Prosecutor

» Jasmina Gaéi POBiH, SDWC, National Prosecutor

e Paul Flynn, POBiH, SDWC, International Prosecutor

* Kwai Hong Ip, POBIiH, SDWC, International Prosecutor
* Philip Alcock, POBIiH, SDWC, International Proseauto
* Jude Romano, POBIiH, SDWC, International Prosecutor
» Heikki Wendorf, POBIH, SDOC, International Prosexut
+ Peter Korneck, POBiH, SDOC, International Prosetuto
» Dubravka Piotrovski, POBiH Registrar

+ IrisaCevra, POBIiH, Head of Legal Advisory Section
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Other judicial authorities:
« BarisaColak, BiH Minister of Justice
« Amor Buki¢, RS Prosecutor
« Branko Mitrovi, Banja Luka Prosecutor’s Office,
* Milorad Novakové, HIPC President
» Zoran GluSac, SIPA, Witness Protection Unit, Head
« Jasmina Pjakj Criminal Defense Section (OKO), Head
» Shireen Avis Fisher, former International Judge Bitate Court
* Amir Jaganjac, Supreme Court of the BiH FederatRresident

Non-Governmental Organisations

* Mirsad Tok&a, Research and Documentation Center (IDC), Preside
* Branko Todorow, The Helsinki Committee form Human Rights in Relfkeb
Srpska, Executive Director

Victims’ Organisations
* Murat Tahirové, Association of camp inmates BiH, President
» Obrad Bubt, Association of camp inmates RS, President oKiber Varos
municipal association

Journalists
* Anisa Suéeska Vekt, Balkan Investigative Reporting Network (BIRN),r&avo
« Denis DZidt, Balkan Investigative Reporting Network (BIRN),r&avo
» Duska Jurisi, RTV BiH Federation, Information Program EditorGhief

International Organisations:

* Margriet Prins, OHR

« Andreja Sporer, OHR

* Lucio Valerio Sarandrea, EUSR

* Pipina Katsaris, OSCE

+ James Rodehaver, OSCE

e John Furnari, UNDP

* Toby Cadman, EUPM

* Refik Hodzi¢, ICTY, Registry

» Gabrielle Mcintyre, ICTY, Chambers
* Hans Holthuis, ICTY, Registrar

e Liam McDowell, ICTY, Registry

* Marie-Ursula Kind, ICTY, OTP

» Patrick Lopez-Terres, ICTY, OTP
* Frederick Swinnen, ICTY, OTP
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