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A.
PURPOSE OF BRIEFING PAPER
1. This briefing paper deals with the following question: what role, if any, could the permanent International Criminal Court (ICC) play in performing the residual functions of the ad hoc UN International Criminal Tribunal for Rwanda (ICTR), the ad hoc UN International Criminal Tribunal for the former Yugoslavia (ICTY) and the Special Court for Sierra Leone (SCSL)?    

2. The paper seeks to identify the basic potential options and to highlight the main potential pros, cons and hurdles of each.  A wide range of decision-makers, stakeholders and experts on the ICTR, ICTY and SCSL has been consulted in preparation of the paper; hereafter referred to as “commentators”, their views are reflected without attribution as fully as possible in what is a very brief paper.
  The ICC (particularly, the court) turned down a request for interviews, citing the need for prior permission to do so and guidance from the ICC’s Assembly of States Parties (ASP).  However, the commentators include experts on ICC law and practice as well as representatives of some member states of the ASP.
  The paper does not advocate any particular outcome.
3. It is hoped that the paper will stimulate informed discussion among a wide range of interested stakeholders, and contribute to informed decision-making.  
B.
THE ICTR, ICTY AND SCSL, AND THEIR IMPENDING ‘CLOSURE’ DATES 

4. The ICTY – seated in The Hague, the Netherlands – and ICTR – seated in Arusha, Tanzania – were established by the UN Security Council (SC) in 1993 and 1994, respectively, as impermanent, ad hoc SC organs.
  The SC acting pursuant to chapter VII of the UN charter has vested the two courts with considerable powers and has obliged states to cooperate with them.  The courts may refer and have referred non-cooperation of states to the SC.
  The UN and Sierra Leone established the SCSL – seated in Freetown, Sierra Leone – by agreement in 2002.
  The three courts have primacy over national courts, and were established to prosecute and try individuals most responsible for genocide, crimes against humanity and war crimes – differently defined in each jurisdiction – committed during the armed conflicts that racked the former Yugoslavia since the early 1990s, Rwanda and its neighbours in 1994, and Sierra Leone since late November 1996.
    

5. The current completion strategy of the ICTY, reflected in SC resolution 1503 (2003), and of the ICTR, reflected in SC resolutions 1534 (2004) and 1824 (2008), refer to 2010 as the target date for the completion of their appeals and other remaining work.  It is doubtful that the two courts would complete all appeals that year.
  Regardless, the idea is that they would ‘close’ very soon thereafter.    

6. At the SCSL, the last case to be completed will be that of the former Liberian president, Charles Taylor.
  He is on trial in The Hague where the SCSL is sitting for security reasons, using the facilities of the ICC.  Current projections are that the trial and any appeal would be completed by mid-2010, and that the court would ‘close’ before the end of 2010.

C
WHAT ARE RESIDUAL FUNCTIONS?
7. ‘Residual’ or ‘post-closure’ functions are core, ongoing obligations of the ICTR, ICTY and SCSL which will continue after they complete their current work.  Residual functions stem from their nature as criminal courts.  They also stem from the current mandates, statutes, rules of procedure and evidence and other governing instruments of the three courts.
8. Regardless of whether the three courts complete their work in 2010, certain residual functions will need to be performed, possibly for decades to come, by one or more residual mechanisms (here also occasionally referred to as “residual bodies”).  However, it could be expected that the bulk of residual-functions activity would take place in the first 10-15 ‘post-closure’ years.  The residual functions of the SCSL should be considerably fewer than the ICTR’s and ICTY’s.  A few hypothetical examples underscore the varied kinds and scope of some major residual functions.

9. Review proceedings. Years from now, new evidence is uncovered.  It points to the innocence of someone convicted by the ‘closed-down’ ICTR.  A residual body will need to review the case substantively.  Even a limited review process will entail judicial, prosecutorial and a wide range of registry (including defence; victim and witness notification, protection and support; translation; and external-communication services) activities.  (Here, ‘judicial functions’ or ‘judicial activities’ refers to duties performed by one or more judicial officers, including a chief judicial officer (president), vested with the authority to make legal assessments and issue binding decisions addressed to various parties and entities, including states and international organisations.  Registries administer and service the ICTR, ICTY and SCSL, including the judicial and prosecutorial organs, and also generally serve as the courts’ channel of communication with external entities, including cooperating states.)  
10. Residual trials. Ratko Mladic and Felicien Kabuga, two top leaders indicted by the ICTY and ICTR respectively, are apprehended years after the courts’ ‘closure’.  A residual body or bodies will need to try them.  Residual trials in the presence of accused will entail the full range of judicial, prosecutorial and registry (including case documentation, translation and security support, defence support and victim and witness transport, protection and support) activities.  (Residual trials are not an issue at the SCSL, as there are no outstanding cases.
) 
11. Referral of cases to national jurisdictions.  In the coming months, the SC decides that ideally only a few of the top fugitives of the ICTR and ICTY, if apprehended after their ‘closure’, should face justice at the international level.  It consequently decides that the residual mechanisms of the ICTR and ICTY would have to consider the referral of the other, lower-ranking fugitives, if apprehended, to national jurisdictions for trial.  Whether an accused would be tried fairly is a judicial determination that a residual mechanism would have to make considering the circumstances at the relevant time.
  Such referrals – of which there have been 13 by the ICTY and, thus far by the ICTR, two with the possibility of more – will in addition entail prosecutorial and registry activities.  These residual functions are not relevant to the SCSL for the same reason that residual trials will not be an issue for the court.           

12. Protection and support of witnesses and victims.
 For some witnesses and victims, the proper performance of protection services is and will continue to be a life-or-death matter.  In the first example, protected witnesses receive death threats from associates of someone convicted by the SCSL, which has ‘closed down’.  The witnesses need to notify a trusted, reliable and capable authority and need to be relocated.  A residual body with access to the witnesses’ confidential files, including current judicial protection orders, will need to make the necessary threat assessments and put in place revised protective measures and relocation arrangements.  These will need to be backed by binding judicial orders and the threat of contempt proceedings – another residual function – in case of violation.  In the second example, future witnesses in full residual review proceedings and residual trials of the residual ICTR mechanism need to be judicially and physically protected, brought to court for testimony, and otherwise supported.  For a third possibility, see the second example in paragraph 14.  In general, the continued, ‘post-closure’ protection and support of pre-residual-phase victims and witnesses as well as the protection and support of victims and witnesses required for residual functions will entail judicial, prosecutorial and a wide range of registry activities.  This function requires specialised skills and services.  At present the ICTR, ICTY and SCSL each has dedicated and specialised victim and witness sections.  They are tasked with, for example: recommending the adoption of protection and security measures to judges, including measures preventing the disclosure and whereabouts of victims and witnesses; providing physical and psychological rehabilitation support and transport services; developing long-term plans for the protection of witnesses who have testified and who fear for their lives, property or family; and serving as point of contact for states in which victims and witnesses have been relocated.  Each of the three courts has relocated protected witnesses and victims, not only in Rwanda, the states of the former Yugoslavia and Sierra Leone, but also abroad in states that have agreed to accept such persons.  They should retain the authority and capacity to make such arrangements whenever necessary during the residual-functions phase. 
13. Supervision of and pardon and commutation of prison sentences. In the first example, the International Committee of the Red Cross (ICRC), designated by agreement with the ICTY to inspect the conditions of a convict whose sentence is enforced in a European country, is concerned about the said conditions.  It needs to be able to report to a residual body which can take remedial steps, if necessary.  In the second example, the law of the state enforcing the sentence of an ICTR convict makes him eligible for parole.  The bilateral agreement between the state and ICTR governing such matters provides that if the two parties fail to reach agreement on the issue, as they do in this example, the convict must be transferred to the court – but it has since ‘closed down’.  A residual mechanism will need to be put in place to deal with such issues for decades to come.  The supervision of the enforcement of sentences will entail judicial as well as registry (including administrative support) activities.  The functions concerning pardon and commutation will entail registry, judicial and limited prosecutorial activities.  
14. Management, preservation, use and protection of records and materials for residual functions. The following examples focus solely on records and materials that may be required for residual functions, not for legacy purposes.  This is an adjunct residual function in the sense that it supports and enables the proper performance of other residual functions.  In the first example, the judicial, registry and prosecution organs of the body mandated to perform key ICTR residual functions, need to prepare for and conduct a full review and a trial.  They will require direct, immediate and easy access (including by electronic means) to a wide range of properly organised, maintained and secured public and confidential records and materials, held in different languages and formats in separate registry and prosecutorial archives.  These records and materials include: certain past orders, decisions and judgments; certain transcripts and audiovisual and other recordings of earlier proceedings; confidential and public details of the whereabouts of and protective measures for certain victims and witnesses; certain courtroom exhibits; case-preparation notes and investigators’ notes; and potential evidence which has not been tendered in court before.  Records and materials generated during the residual proceedings, including confidential materials, also need to be properly organised, maintained and secured.  In the second example, national prosecutors need access to confidential primary documentary, audiovisual and other records and materials held separately by the prosecutor’s offices and registries of the ‘closed’ ICTY and ICTR for their investigations and prosecutions.  A residual body or bodies will need to decide on declassification or the granting of conditional access in relation to both the prosecution and registry archives, and when necessary, victims and witnesses earlier protected by the ICTR and ICTY will need to be contacted in order to get their consent or notify them of the impending disclosure of their earlier involvement, testimony and/or interviews.  Generally, the management, preservation and use of records and materials for residual purposes will entail judicial, prosecutorial and registry activities.
15. The examples above are drawn from or build on some of the residual functions explained in more detail in the briefing paper, The residual functions of the UN international criminal tribunals of the former Yugoslavia and Rwanda and the Special Court for Sierra Leone and potential mechanisms to address them, marked “draft”, dated January 2008 and prepared for the Open Society Justice Initiative (OSJI) by International Criminal Law Services (ICLS).
  The said briefing paper is here referred to as the “ICLS-OSJI residual-functions paper”.  
16. A failure to establish appropriate mechanisms for handling such residual functions would result in violations of the human rights of accused, convicted persons and victims and witnesses.  Such failure would undermine the interests of the societies affected by the relevant armed conflicts.  Moreover, such a failure would damage the legacy of the courts and the legitimacy and development of the international criminal justice system, including the ICC.  
17. At a meeting of the SC on the ICTR and ICTY, held on 4 June 2008, member states acknowledged the importance of residual functions as well as the need to ensure their proper performance.
  
D
DISTINGUISHING BETWEEN COMPLETION, RESIDUAL AND LEGACY ISSUES
18. Completion, residual and legacy issues overlap, but they also differ.  Distinguishing between them may be useful when devising appropriate residual-function solutions.    

19. The following examples and crude generalisations, based on the current ‘closure’ dates and completion strategies of the ICTR, ICTY and SCSL, illustrate the essential differences.  Completion issues refer to the work of the three courts up to their ‘closing’ dates, including work preparing for the residual-functions phase.  Residual functions refer to the courts’ core ‘post-closure’ work.  There seems to be no debate about whether or not they are to be performed.  The debate is about the most appropriate way, the number and scope of key residual functions, and the form and scope of the required mechanism(s).  The residual-functions workload of each court is likely to be heaviest in the first ‘post-closure’ years, and to decrease over time.  Whether or not residual functions have been carried out and completed successfully can be fairly easily assessed.  Legacy issues: there is debate or at least some uncertainty about what exactly legacy issues are, and consequently about how to assess their completion and success.  There is also debate in some circles about their importance, and about who is to take responsibility at what stage for their performance.  Some question whether legacy is a core activity, and to what extent, if any, legacy activities extend beyond the completion and residual-functions phases of each court.  Depending on one’s perspective, legacy work includes preserving public records and materials for posterity.  It also includes promoting and ensuring the lasting, positive impact of the work of the three courts on the national systems of the former Yugoslavia, Rwanda and Sierra Leone, including by outreach activities (explaining the work of the courts to affected communities and enabling them to follow the work of the courts) during the life of each court, and by developing and bolstering the rule of law through the building and enhancement of relevant human and institutional capacities and by outreach activities during the life of each court and possibly beyond that.  In one view, “Legacy must be domestically owned and driven.  A hybrid or international tribunal should be viewed not as a driver but as a catalyst in terms of motivating a broader set of initiatives”.
  In that sense, in contrast certain residual functions cannot at present be domestically owned and driven, and a residual mechanism would be part driver, part catalyst.      

E
PLANNING FOR RESIDUAL-FUNCTIONS PHASE   
20. The relevant decision-makers vis-à-vis the ICTR, ICTY and SCSL will need to establish one or more residual mechanisms to perform the courts’ residual functions.  As their creator, the SC is a key decision-maker in relation to the ICTR and ICTY.  As the two courts are mainly funded from the regular UN budget,
 the UN General Assembly (GA) is another key decision-maker.  For the SCSL, which is not funded from the regular UN budget but from voluntary and other contributions, the key decision-makers include the members of the court’s Management Committee – Sierra Leone, Canada, Nigeria, the Netherlands, the United Kingdom, the USA and the UN Secretariat – and other key donors.
  Depending on the eventual form of the residual mechanism(s) these decision-makers will also have to consult with and secure the agreement of other relevant decision-makers, including certain states and the relevant decision-making body of the ICC should the court’s involvement be sought.   
21. That some form of residual mechanism(s) would have to be established is now generally recognised.
  The process of identifying, costing and assessing the various residual functions and residual-mechanism options is gathering pace after a slow and belated start.
  Particularly in relation to the ICTR and ICTY, the bulk of the discussions and planning are largely shrouded in secrecy and considered to be politically sensitive by representatives of the relevant decision-makers, and there is little civil-society participation.
22. The SC – where an informal working group on the ICTY and ICTR, chaired by Belgium, is currently leading the consultations on residual functions
 – may decide on a residual mechanism or mechanisms for the ICTR and ICTY by the end of 2008 or in the first half of 2009.
  
23. The SCSL decision-makers are awaiting the report, due before the end of 2008, of a consultant recently contracted to study the court’s residual functions and potential mechanisms.
  Building on the outcomes of the February 2008 SCSL residual-functions meeting in Freetown and the consultant’s report, they are expected to decide on one or more residual mechanisms soon thereafter.
24. Up to date, there seemingly have been no direct or indirect formal consultations on any potential residual-functions role between the ICC on the one hand and the ICTR, ICTY and/or SCSL on the other.  The ICTR and ICTY have consulted and cooperated on residual-functions issues.  There has been little formal cooperation between them and the SCSL on such issues.   
F
POTENTIAL FORM OF RESIDUAL MECHANISM OR MECHANISMS
 
25. It is impossible to tell at this stage exactly what form the residual mechanism or mechanisms for the ICTR, ICTY and SCSL will take.  For example, in the June SC meeting representatives of SC member states and other UN member states invited to address the meeting on the ICTR and ICTY referred to the establishment of “a residual mechanism”; “residual mechanisms”; an “international residual mechanism”; a “framework for managing the residual functions of the Tribunals”; and “residual arrangements”.
  Some representatives also stressed the need for continued national capacity-building in the former Yugoslavia and Rwanda so as to strengthen their ability to perform the ICTY’s and ICTR’s residual functions or to assist in the performance of the functions.

26. In principle, and excluding the basic ICC options to be considered further below, decision-makers could consider various basic residual-mechanism options, or certain combinations of such basic options.  These include:
(i) A downsized residual ICTR, ICTY and SCSL, each with a revised, residual-functions mandate (these could be new bodies or extensions of the current courts).  Assuming that the main seats of the ICTR and ICTY would remain in Arusha and The Hague for the time being, and that the SCSL’s seat would remain in Freetown, they could have satellite and/or field offices in the former Yugoslavia, Rwanda and elsewhere in Sierra Leone.  Some residual functions could be outsourced to external entities such as states, inter-governmental organisations or UN agencies, with each residual court retaining ultimate authority over their performance.  In carefully selected instances, consideration could be given to completely transferring residual functions to external entities.
(ii) A joint, downsized residual ICTR-ICTY (the two courts already share an appeals chamber and much of their law and practices overlap) and a separate, downsized residual SCSL, each with a revised mandate.  The joint residual ICTR-ICTY, the two components of which could continue to have separate legal identities and would apply their respective laws and practices, could for the time being be seated in Arusha or The Hague, with satellite and/or field offices in the other city, the former Yugoslavia and Rwanda as appropriate.  Certain residual functions could be outsourced and transferred to external entities.
(iii) A joint residual mechanism for the three courts with the necessary functions centralised in a main seat but also executed in satellite and/or field offices as appropriate and by external entities.  The ICTR, ICTY and SCSL components of such a joint mechanism could each retain their separate legal identity.  Some personnel would be shared.  They would don the hat of whichever component’s law and practices they are called upon to assist at a particular moment.  Such an option would ideally require bringing the SCSL under the umbrella of the SC, assuming that the residual ICTR and ICTY would remain SC organs.  A single joint mechanism, funded from the regular UN budget, may go some way to solving the perennial funding problems of the SCSL.  Such an option would also face various potential hurdles.  For example, given the continuing sensitivity about the funding of the ICTR and ICTY, it is unclear whether the members of the UN, including key SC members, who have not been among the court’s key donors until now, will have the stomach for funding the residual functions of the SCSL from the regular UN budget.  There may also be political opposition inside and outside the SC to extend the SC’s umbrella to cover the SCSL.
G
DEVISING RESIDUAL MECHANISM(S): KEY GENERAL CONSIDERATIONS

27. In the design of appropriate residual-mechanism solutions for the ICTR, ICTY and SCSL, including any ICC option, key general considerations that may have to be taken into account include the following.  
(i) Each court’s specificities – which cannot be explored fully in this paper – would impact on the tailoring of the most appropriate solutions.
  
(ii) SCSL residual functions will arise earlier but is also likely to be more limited in scope than the ICTY’s and ICTR’s.
(iii) Each residual function has one or more judicial, prosecutorial and/or registry components, all of which must be identified and addressed.  Some functions are complex, others are simple.
(iv) The relations and dynamics between different residual functions and their components – how they ‘hang together’ – have to be identified and considered.  Viewing them in isolation of one another may lead to ineffective, expensive and impracticable solutions.
(v) The residual mechanism(s) should be practical, effective, transparent and vested with the necessary legal authority.  One very important aspect of this consideration is whether the necessary links and hierarchies of authority exist or can be put in place among the various functions and their components and those entities responsible for performing them.  For example, the judicial component should have the authority to make determinations binding not only the prosecutorial and registry components, but also any relevant external entities such as states and inter-governmental organisations, including any external entities to which residual functions may be outsourced or transferred.  (At present the authority of the SCSL vis-à-vis third parties is generally more limited than that of the ICTR and ICTY.  For example, unlike the ICTR and ICTY, it cannot issue orders binding all states.)  The number of existing entities that could be vested with the authority to issue binding residual orders to states, organisations and individuals, including citizens of third countries, is limited. Non-binding cooperation undertakings cannot undergird an effective residual-functions system.     

(vi) Another aspect of the last-mentioned consideration concerns physical arrangements.  For example, the standing judicial component, even if comprising a single judge, ideally must be located in the same – secure and easily accessible – premises as the standing registry and prosecutorial components, as well as the residual-functions archive of both the registry and prosecution.  Elements of any mechanism must also be physically accessible.  A largely virtual mechanism is unlikely to work. 
(vii) The authority of the ICTY and ICTR, stemming from their founding SC resolutions adopted pursuant to chapter VII of the UN Charter, should ideally be retained, enhancing the potential efficacy of the performance of certain residual functions.
(viii) It may be simpler, cheaper, and more effective to devise one or more multi-functional residual mechanisms instead of several different mono-functional ones.
(ix) All relevant governing instruments of each court, including the statutes, various rules, agreements with host states and cooperation agreements with other states, international organisations and other entities, would have to be revisited in good time to ensure that they are amended for residual-functions purposes.

(x) The compliance of the laws, procedures, practices and structures of any residual mechanism with international law (including human-rights law) should be beyond any doubt.
(xi) The outsourcing and transfer of some residual functions to external entities could be considered.  Here, ‘outsourcing’ implies that a capable external entity is given the responsibility to perform a residual function under the supervision of the residual mechanism, which ultimately remains accountable for the outsourced function’s proper performance and retains the authority to reverse the outsourcing.
  ‘Transfer’ implies the complete handing over of responsibility for a residual function to an external entity.  Outsourcing, and more so, transfer, should be done with great circumspection, bearing in mind considerations such as: effectiveness when considered in relation to other residual functions; hierarchies of authority; and the human rights of affected parties.
(xii) Most residual functions will definitely be required, a few may never come into play.  Consequently, the residual mechanism(s) should be as flexible and elastic as practically possible – they should be able to change shape as necessary, and to increase and decrease their capacity quickly and efficiently, especially in relation to major functions such as full review proceedings or residual trials – and they should be able to handle the projected residual-functions workload properly.  Detailed assessments would have to be made of the projected short-, medium- and long-term residual-functions workload of each of the three courts, a process which they have apparently commenced with.  Some residual functions are likely to arise regularly for at least 10-15 years.
  Detailed estimates will have to be made of the number of permanent and temporary personnel, including external experts, who would be required to perform such regular functions.  Establishing and maintaining rosters of personnel, including judges and senior prosecutors, on stand-by will have to be considered. 
(xiii) The residual mechanism(s) should have sufficient sources of funding, and must be cost-efficient.  The costs associated with any residual mechanism(s), although likely over time to be much lower than that of the current courts, could still be substantial.  The need to keep the costs of residual mechanism(s) as low as possible must not, however, jeopardise the rights of accused, convicted persons, and victims and witnesses, or harm the legitimacy and development of the international criminal justice system and the real and potential legacy of the three courts.  The issue of funding is and may remain most critical for the SCSL because it relies on voluntary funding.  It is unclear whether outsourcing and transfer of residual functions would be more cost-efficient than the alternatives.
28. Two suggestions, both relevant to the question of what residual-functions role, if any, the ICC could play, follow from the above.
29. First, given the linkages between various residual functions and the different components of residual functions of each court, it would be unworkable to split and completely transfer all residual functions of each court to different entities.  Establishing effective links and hierarchies of authority among, for example, different states and inter-governmental organisations and NGOs (such as the ICRC, African Commission on Human and Peoples’ Rights, the Economic Community of West African States, Organisation for Security and Cooperation in Europe and UN agencies), each responsible for different residual judicial, prosecutorial and registry functions, would be inefficient, if not legally and practically impossible.  Residual judicial functions also cannot be transferred (or outsourced) to non-judicial entities; certain residual judicial functions also cannot be transferred (or outsourced) to non-criminal judicial entities.  Considering the kind of residual functions that are likely to arise, there would seem to be a need for a sufficiently centralised residual mechanism or mechanisms with the authority and capacity to properly perform and coordinate the functions and with the authority to issue decisions that bind states, individuals and other entities when necessary. This need will be pronounced over the short-to medium-terms – and it limits the available options.      
30. Second, effectively transferring all residual functions to one or more states would seemingly be unworkable.  Few states are likely to be willing to take on the considerable financial, security and other associated burdens, and to be willing and able to prioritise such functions over other national justice-sector and socio-economic development priorities.  International support may go some way to addressing such concerns.  Such wholesale transfer would necessitate amendments to the laws, including, in some instances, constitutions, of the transferee state.  This may be a lengthy and complicated process.  In at least the case of Sierra Leone, it may also prove to be very difficult and put the political stability of the country at risk.  Such transfer would raise important questions about the authority of a transferee state to properly and effectively perform residual functions vis-à-vis external entities, including other states, the UN and foreigners whose cooperation would be essential.  It is unclear whether a SC resolution adopted under chapter VII of the UN charter obliging all other states and entities to cooperate with a state performing residual functions, would sufficiently address such questions in law as well as practice.  It is also unclear whether the SC would be willing to consider adopting such a far-reaching resolution.  
31. Some commentators have expressed serious doubts about the projected overall capacity and appropriateness of especially Sierra Leone, Rwanda, and, as the state of the former Yugoslavia where most of the cases considered by the ICTY stem from, Bosnia and Herzegovina, to perform all – as opposed to some – residual functions.  Resource issues, the relative inexperience and weakness of parts of the justice sector and law-enforcement agencies, concerns about victim and witness security, and competing development and other priorities were among the concerns highlighted.  The participation of international personnel could address some of these concerns, but not all of them.  On the other hand, commentators also stressed the opportunity presented by the residual-functions phase to redouble initiatives to build and strengthen national justice sectors and national capacity to perform or assist in the performance of certain residual functions or aspects thereof.  Commentators doubted that any advantage that may be gained by transferring all residual functions to other states, including states neighbouring Sierra Leone, Rwanda, and Bosnia and Herzegovina, would outweigh the disadvantages.  
32. There may also be questions about the overall advantages of such complete transfer vis-à-vis other options, including options under which only some residual functions are outsourced and transferred to states.  The performance by states of certain residual functions would also be problematic.  For example, the review by a national court of the earlier conviction by an international court would be legally and practically problematic.  And the prosecution and trial of high-profile accused such as Ratko Mladic and Felicien Kabuga by national authorities would be incongruous; it would appear as if this is the consensus view of the SC at present.
  There are other political, policy, legal, security and practical issues with such an option. 
H
THE ICC

33. The ICC is an independent, permanent international court. It complements national jurisdictions.  Operational since 2002, it still is finding its feet.
34. The ICC is headquartered in The Hague.  Its current, interim premises are spread over four different locations.  It hopes to move to a new, permanent centralised location in about 2015.  The ICC may sit elsewhere (and has in fact, in relation to one of its cases, considered the feasibility of sitting in the Democratic Republic of the Congo), and it has field offices in or for each situation country.

35. The ICC is a treaty body.  At present 108 states from around the globe are party to the 1998 Rome Statute of the ICC (ICC statute), the primary ICC governing instrument.  China, Russia and the USA, permanent members of the SC, are not party to the ICC statute.  Depending on the kind of residual-functions role of the ICC, if any, it may be of importance that Rwanda is not a party to the ICC statute, and that Tanzania, Sierra Leone, all the states of the former Yugoslavia and the Netherlands are; and that, for example, Sierra Leone, Tanzania and Bosnia and Herzegovina are not parties to the 2002 Agreement on the Privileges and Immunities of the International Criminal Court (ICC-privileges agreement).
  
36. The ICC may exercise jurisdiction over genocide, crimes against humanity and war crimes committed after 1 July 2002, when the ICC statute entered into force.
  The definitions of ICC crimes differ markedly from those of the ICTR, ICTY and SCSL in certain respects.
  Important aspects of the remainder of the ICC’s substantive law (including on modes of liability of individual accused) and of the ICC’s procedural and evidentiary law as set out in, for example, the ICC statute, also differ markedly from that of the three courts. 

37. The ICC exercises its jurisdiction in limited instances: (i) situations referred to it by a state party, for crimes committed on the territory of or by a national of a state party; (ii) investigations into ICC crimes initiated by the prosecutor in relation to states parties or non-members which have specially accepted the ICC’s jurisdiction; and (iii) situations referred to it by the SC acting under chapter VII of the UN charter, which could thereby include situations in relation to non-members of the ICC also.
  In accordance with the principle that the ICC is complementary to national criminal jurisdictions, it is a court of last resort and will rule as inadmissible cases that, for example, are being or have been genuinely investigated or prosecuted by a state – including a state in relation to which the SC referred a situation to the ICC – which has jurisdiction over the alleged conduct.

38. Cooperation between the ICC and the UN, although not untroubled, seems to be increasing, the hosting of the SCSL’s Charles Taylor trial being one example.
  The ICC and UN are related to one another in terms of, for example, the ICC statute and the ICC-UN relationship agreement.  The former provides that the SC can refer situations to the ICC, and that the SC, via a resolution adopted under chapter VII of the UN charter, can ask the ICC to suspend an investigation or prosecution for a renewable period of one year.  In the ICC-UN relationship agreement the parties agree that “with a view to facilitating the effective discharge of their respective responsibilities, they shall cooperate closely, whenever appropriate, with each other and consult each other on matters of mutual interest pursuant to the provisions of the present Agreement and in conformity with the respective provisions of the [UN] Charter and the [ICC] Statute”, and that they respect each other’s status and mandate.
      
39. In the institutional framework of the ICC, the Assembly of States Parties (ASP) – not the court itself – would be the relevant decision-maker on any residual-functions role for the ICC.  Assisted by its Bureau, the ASP among other functions: provides management oversight of the court’s administration; decides the court’s budget; decides whether to alter the number of judges; decides any amendment of the ICC statute as explained in section J; approves ICC staff regulations; and approved the rules of procedure and evidence and the ICC-UN relationship agreement and must approve any amendment to them;
 approved the headquarters agreement between the ICC and the Netherlands and, presumably, must approve any amendment thereto.
  The ASP decides by consensus, failing which decisions on matters of substance are approved by a two-thirds majority of states parties present and voting (with an absolute majority constituting the quorum) and decisions on matters of procedure are taken by a simple majority of states parties present and voting.  
I
POTENTIAL RESIDUAL-FUNCTIONS ROLES OF ICC: GENERAL REMARKS 

40. At first glance, it would seem as if the potential residual-functions role of the ICC could range from, on the one side of the spectrum, the ICC performing all or some residual functions of the ICTR, ICTY and/or SCSL in its own name; the ICC performing some outsourced residual functions; ICC personnel (alongside non-ICC personnel as necessary) working on a part-time or ad hoc basis for a residual mechanism or mechanisms as necessary; to, on the opposite side of the spectrum, a residual mechanism or mechanisms only using ICC facilities.  There are variations of each of these basic options, some of which could at first glance also be used in combination.  In sections J-M the focus is on the core features of each basic option.  Options for one of the ICTR, ICTY or SCSL may not suit the other two.
41. Commentators (see paragraph 2) have varying degrees of familiarity with residual-function issues and the ICC.  Nevertheless, most but not all commentators have reacted cautiously to any residual-functions role for the ICC, especially in the near future.
42. General advantages and disadvantages of and hurdles to any residual-functions role for the ICC highlighted by commentators include the following, the relevancy of which depends on the specific ICC option at issue:
 

(i) Some commentators consider that a residual-functions role could help cement the ICC as permanent international criminal court and strengthen it.  Some supporters of the ICC worry that the court is too weak, too beleaguered at present, too busy and/or too inexperienced to play any such role in the near future; they want it to focus on its core mandate, strengthening its current foundations, bolstering its current work and sorting out its teething problems.  They also note that the ICC is becoming busier and that the projections for the years to come do not indicate a significant decrease in its workload.  Opponents of the ICC are not interested in the ICC possibly gaining in stature and importance by taking on residual functions.

(ii) Some commentators who consider the interests of the ICTR, ICTY and SCSL as paramount, are concerned that the ICC is too busy, weak and inexperienced to properly perform the residual functions of the ICTR, ICTY and/or SCSL.  They wonder whether residual functions would be sufficiently prioritised by the ICC.  They also ask whether it would be in the best interest of victims and witnesses, accused and convicts, and Rwanda, the states of the former Yugoslavia and Sierra Leone to ask a court with no prior experience or interest in the relevant armed conflict, law and practice of the ICTR, ICTY and SCSL to perform their residual functions.  Other commentators have little doubt that any such concerns could be addressed by putting in place the appropriate structures and procedures, and, for example, by involving ICTR, ICTY and/or SCSL personnel in any ICC residual-functions role. 

(iii) Supporters and opponents of the ICC fear that the SC link with the ICTR and ICTY would be problematic from a political and policy perspective.  For example, ICC states parties questioning the contested role of the SC in global affairs may baulk at in effect enhancing the role of the SC in global affairs, in effect assisting the SC in completing the work of SC organs, and increasing the potential role of the SC in the ICC.  Some ICC supporters, a few of whom recalled the struggle to limit the role of the SC in the affairs of the ICC during the negotiations leading to the establishment of the ICC, worry that an additional ICC association with the SC or SC organs may undermine the actual and perceived independence of the court.  ICC states parties that view the ICTY and ICTR as western-dominated, -aligned and-driven entities may have qualms about the ICC playing any residual-functions role, lest it be tainted by association.  Commentators note that some permanent members of the SC that are not states parties of the ICC, as well as some states parties that at present have growing concerns about the role of the ICC in especially Africa, may oppose an ICC role in the residual functions of the ICTR and ICTY.  Other commentators consider such fears overblown.   
(iv) Lack of courtroom, office and archive space at the Hague seat of the ICC would be an issue now and at its planned future premises, unless extra space could be rented or made available.  This concern also relates to the option of using ICC facilities.
(v) Some commentators question the idea of involving a Hague-based court in residual functions.  They highlight that the good reasons for the SCSL currently being based in Sierra Leone equally apply to that court’s residual-functions phase, and see such functions as another opportunity to strengthen national capacity and to secure the legacy of the SCSL in Sierra Leone and the wider region.  Similar reasoning applies to the ICTR, the residual functions of which some commentators consider should as far as possible be performed not in Arusha, but in Rwanda.  On the ICTY, some commentators believe that its residual functions should as far as possible be performed in the former Yugoslavia, not in The Hague.  Most commentators agree that, at a minimum, proper residual victim and witness protection and support would require a long-term physical presence in Rwanda, the states of the former Yugoslavia and Sierra Leone, and that given the qualms that some victims and witnesses have about the professionalism and independence of existing protection agencies in those countries, such residual presence should ideally be of an international nature, at least in part, and should be independent of, but work as closely as possible with, existing national agencies, also in order to assist in enhancing their capacity and professionalism.  Other commentators note that involving the ICC does not necessarily mean that all residual functions would or should be performed or coordinated from The Hague.  Some functions could be performed in or near affected societies, for example via satellite and field offices.  Especially in the case of the ICTR, playing a role in its residual functions could present the ICC with an opportunity to again consider establishing a more fixed presence in eastern and central Africa, where much of its current work originates and is exercised.   
(vi) Some commentators question whether involving the ICC in any way in the residual functions of the ICTR, ICTY and/or SCSL would be most effective, practical and cost-efficient when compared to alternative options, at least over the short to medium terms.  Other commentators do not share such doubt.  Some commentators note that involving the ICC in the ICTY’s residual functions at first glance makes more sense than in the case of the ICTR and/or SCSL, mainly because the ICTY is currently headquartered in The Hague.
(vii) Most commentators agree that the ICC’s funding provisions are flexible enough to ensure that the ICC would not have to bear any costs associated with the ICC playing a residual-functions role of whatever kind.  For example, the UN – in the case of the ICTR and ICTY from its regular budget, which comprises assessed contributions from UN member states, many of who are ICC member states – and other donors could pay the ICC for any associated expenses.
  All expenses incurred by the ICC in hosting and supporting the Charles Taylor trial are reimbursed by the SCSL. 
J
TRANSFER OF ALL OR SOME RESIDUAL FUNCTIONS TO ICC 
43. Completely transferring all residual functions of the ICTR, ICTY and/or SCSL to the ICC means that the functions would be performed in the name of and by the ICC, at its Hague seat and/or elsewhere.  See paragraph 27(xi) for the meaning of ‘transfer’.  Regardless of the potential advantages and disadvantages and other considerations in respect of such an option, there appears to be an insurmountable hurdle.

44. Given the differences in jurisdiction, law and procedures of the ICC and those of the ICTR, ICTY and SCSL, certain of the ICC’s governing instruments would have to be amended – for example, by ‘directly’ amending the relevant provisions of the governing instruments themselves, or by annexing amendments to the governing instruments – to enable the ICC to perform their residual functions.  The relevant amendment procedure of the ICC statute, possibly more so than with other governing instruments, would be problematic.

45. The requisite amendments would go beyond mere institutional changes of the kind covered by article 122 of the ICC statute (article-122 amendment).
  The said provision contains a closed list of institutional amendments, namely, those relating to aspects of: the service, background, terms of office, and selection of judges;
 the presidency;
 the chambers comprising of judges; the office of the prosecutor;
 the registry;
 personnel of the ICC;
 the removal from office of certain high-ranking personnel; disciplinary measures; and the salaries, allowances and expenses of certain high-ranking personnel.  Related amendment proposals may be proposed at any time by any state party.  Such amendments would require consensus among the ICC states parties or failing that, approval by a two-thirds majority.  They would enter into force for all states parties six months after their adoption. Elements of article 122 are dealt with in more detail below.  
46. For a complete transfer, amendments under article 121 of the ICC statute (article-121 amendment) would be required.  It provides that amendments may be proposed only after 1 July 2009.  Such proposals would require consensus among the ICC states parties or failing that, approval by a two-thirds majority.  Except for amendments to the provisions defining the ICC crimes which could enter into force earlier for certain states parties, amendments would enter into force for states parties one year after instruments of ratification or acceptance have been deposited by seven-eighths of them, that is, about 95 states parties at present.
  A review conference where amendments to the ICC statute will be considered will be held in the first half of 2010.  At present, residual issues are not on the agenda of the ASP and they are seemingly not being considered for inclusion on the agenda of the review conference.
  
47. Even assuming that the requisite amendments could be agreed on by the 2010 review conference, it would seem unlikely that they would come into effect before about 2014, in the best-case scenario.  That is unless about 95 states parties could manage to ratify the amendments according to their respective constitutional procedures in two to three years.  By 2014, the residual-functions phase of the SCSL would be three to four years underway.  Assuming for the moment that the residual-functions phase of the ICTR and ICTY would commence only in early 2012 (see paragraph 5 and footnote 7), it would be two years away from the entry into force of an amended ICC statute.  Seeking amendments to the ICC statute would be a lengthy and complicated process with an uncertain outcome.  None of the commentators approached for their views of the potential residual-functions role of the ICC could suggest a way of circumventing the article-121 amendment procedure. 
48. Transferring some residual functions of the ICTR, ICTY and/or SCSL to the ICC means that the said functions would be performed in the name of and by the ICC, at its Hague seat and/or elsewhere.  The underlying assumption is that there would be another residual mechanism or mechanisms for the ICTR, ICTY and/or SCSL that would perform the remaining residual functions.
49. Whatever the perceived advantages and disadvantages of and various hurdles to such an option may be, the key general considerations set out in paragraph 27, and in particular paragraphs 25(iv)-(vi) and (xi), would seemingly be of particular importance.  Such an option would raise several important issues, including the following.  

50. First, given the extent to which the various and differing residual functions of each of the ICTR, ICTY and SCSL hang together, it is difficult to identify any major registry, prosecutorial or judicial residual function – or components thereof – that could be sufficiently separated from the other functions and transferred – as opposed to outsourced – to the ICC to be performed independently of one or more other residual mechanisms.  The possibility of transferring a minor, that is, a simple and easy residual function to the ICC would raise questions about the purpose and usefulness of such transfer compared to having the other part or parts of the relevant residual mechanism performing such minor function.
51. Second, an article-121 amendment of the ICC statute would seemingly be required in the event of the transfer of any major residual function.  As explained above, this would present a seemingly insurmountable hurdle, at least insofar as a transfer may have to be effected in the near future.  Article-122 amendments would seemingly not be sufficient to enable the transfer of any major residual function.
K
OUTSOURCING SOME RESIDUAL FUNCTIONS TO ICC 
52. Outsourcing some residual functions of the ICTR, ICTY and/or SCSL, or components of such functions, to the ICC means that the functions would be performed by ICC personnel on ICC time in the name of the ICC or in the name of the relevant residual mechanism at the Hague seat and/or elsewhere, but that the relevant residual mechanism would retain ultimate responsibility vis-à-vis third parties for the proper performance of the functions as well as supervisory authority and the authority to reverse the outsourcing.  See paragraph 27(xi) for the meaning of ‘outsourcing’.  
53. Whatever the perceived advantages and disadvantages of and various hurdles to such an option may be, the key general considerations set out in paragraph 27, and in particular paragraphs 27(iv)-(vi) and (xi), would seemingly be of particular importance.  Such an option would raise several important issues.  Among them are the following.  

54. First, an article-121 amendment of the ICC statute would seemingly be required for the outsourcing to the ICC of any major residual function, including certain components thereof,
 whether it is to be performed in the name of the ICC or in the name of the relevant residual mechanism.  The ICC statute does not seem to allow for the possibility of the ICC performing a major residual function of another entity in its own name, or for it doing so in the name of that other entity.  It is doubtful that under the current terms of the ICC statute the ICC – a permanent, independent court – could agree to be responsible and accountable to another external entity such as a residual mechanism for the performance of a residual function.  (It may raise practical problems, too.  For example, it may negatively affect the integrity and performance of the ICC if some of its registry personnel are expected to respond to and implement judicial orders and requests from the judicial component of another external entity.)  Also, to the extent that the performance of a residual function may require the ICC to be imbued with authority vis-à-vis third parties that it does not have under the ICC statute – such as states that are not ICC states parties to the ICC statute (including Rwanda and the USA), the UN, and, in certain cases, citizens of non-states parties – the statute (and other ICC governing instruments, including the ICC-privileges agreement
) may need to be amended pursuant to an agreement in the ASP and between the ICC and other relevant parties, including third states and the UN.  That is unless the ASP, SC and other parties can agree that the court could be imbued indirectly with such authority, possibly via a SC resolution adopted under chapter VII of the UN charter obliging all states and other entities to cooperate with the ICC in the exercise of particular residual functions, though some amendments to governing instruments other than the ICC statute may be required nevertheless.  As set out above, an article-121 amendment would present a seemingly insurmountable hurdle, at least insofar as outsourcing may have to be effected in the near future.  Article-122 amendments would seemingly not be sufficient to enable the outsourcing of any major residual function.
55. Second, given the extent to which the various and differing residual functions of each of the ICTR, ICTY and SCSL hang together, it is difficult to identify any major residual function that could be sufficiently separated from the other functions and outsourced to the ICC to be performed separately from one or more other residual mechanisms.  The possibility of outsourcing a minor residual function to the ICC would raise questions about the purpose and usefulness of such option compared to having the other part or parts of the relevant residual mechanism performing the said function.  
56. Would it be possible to outsource one or more components of one or more major residual functions to the ICC without an article-121 amendment of the ICC statute, on a long-term or temporary basis?  For example, could the storage of sensitive parts of the original residual-functions archives of the three courts be outsourced to the ICC, with the relevant residual mechanism(s) remaining responsible for their management, access control and preservation at the ICC seat in The Hague?  Could organising the travel of witnesses required for residual functions of the three courts be outsourced to the ICC?  Could temporarily detaining accused apprehended years hence, and performing certain other registry functions on a ‘caretaker’, temporary basis while the main residual mechanism expands and readies itself for the major aspects of the residual-trial process (see paragraph 27(xii)), be left to the ICC?  In principle, assuming that all decision-makers would agree, it would seem that the outsourcing of such relatively minor residual functions might be possible without any ICC statute amendment.  Much will depend on the specific component, and the specific responsibility to be accepted by the ICC and retained by the residual mechanism.  The amendment or supplementing of other ICC governing instruments, including the ICC-UN relationship agreement, may be required.  Key concerns may revolve around the need for, efficiency gains and practicality of such outsourcing relative to alternative solutions.    
L
ICC PERSONNEL DOUBLE-OR MULTI-HATTING
57. At first glance, it would seem possible for ICC personnel to work for a residual ICTR, ICTY and/or SCSL mechanism or mechanisms, wherever it may be located, on a part-time or ad hoc basis, performing one or more residual functions as and when necessary, not in the name of the ICC but in the name of the mechanism(s), applying the law, procedures and practices of and being paid by the relevant mechanism.  
58. Such option would seemingly not require an article-121 amendment of the ICC statute.  For example, no changes to the jurisdiction, crime definitions, structures and procedures of the ICC would be required.  But, depending on the specific residual functions to be performed by ICC personnel donning the relevant mechanism’s hat, an article-122 amendment – described in paragraph 45 – may be required.  For example, should a residual mechanism have to be able to call on judges serving full-time at the ICC, the ICC statute provisions – quoted in footnote 44 – stipulating that all ICC judges are elected as full-time members (article 35(1)) and that ICC judges required to serve on a full-time basis at the seat of the court could not engage in any other occupation of a professional nature (article 40(3)), would have to be amended.
  Similarly, should the ICC prosecutor or deputy prosecutor also be called upon to assist in the performance of residual functions, article 42(5) – see footnote 46 – would have to be amended.
  
59. Other governing instruments – such as the ICC rules of procedure and evidence, various other ICC regulations and rules (including staff rules), ICC-Netherlands headquarters agreement, and ICC-UN relationship agreement – may also need to be amended.
  The relevant amendment procedures are simpler than those of the ICC statute.  Assuming that the political will can be speedily marshalled among all the different decision-makers, it should be possible to effect such amendments in time for the residual-functions phases of the SCSL (commencing in mid to late 2010), ICTR and/or ICTY.  
60. Under this option, the relevant residual mechanism(s) need not be located at or use the facilities of the ICC.  The double-or multi-hatted ICC personnel could do their residual-functions work elsewhere.  Should the residual mechanism(s) of the ICTR, ICTY and/or SCSL also wish to use ICC facilities under this option (it may, for example, not require the physical presence of the double-or multi-hatted ICC personnel for certain residual functions and prefer that they work from their desks at the ICC, using ICC facilities), it would have to secure the agreement of the ICC and the host state(s).  See section M for more details on the use of ICC facilities.
61. Assuming that the UN would be one of the parties to any agreement governing such an option in relation to the ICTR, ICTY and/or SCSL, the ICC-UN relationship agreement contains some pertinent general provisions.  These include that the ICC and UN agree to cooperate in the temporary interchange of personnel and to strive for maximum cooperation in order to achieve the most efficient use of specialised personnel, systems and services; and that they will consult on “the most efficient use of facilities, staff and services with a view to avoiding the establishment and operation of overlapping facilities and services.  They shall also consult to explore the possibility of establishing common facilities or services in specific areas, with due regard for cost savings.”

62. Commentators have raised various concerns about such a double-or multi-hatting option.  They include the following.  ICC personnel do not have much if any spare time, and the situation is likely to worsen as the court becomes busier.  Additional personnel would therefore have to be recruited to ensure that the ICC would be able to make available some of its personnel to the residual mechanism(s).  In such a case, the associated costs would have to be borne by the residual mechanism(s).  This in turn would raise the questions whether the option would be more cost-efficient than other options, and whether it would generally be more effective than other options.  For example, some commentators have suggested that depending on their specific background and expertise, ICC personnel may not be better at performing residual functions than personnel drawn from the current and former ranks of the ICTR, ICTY and/or SCSL or, in some instances, personnel seconded from governments, the UN and other agencies.  Concerns were also raised about the additional managerial burden that such an option would place on the managers of ICC teams in chambers, the prosecution and/or registry; about lines of authority and coordination between ICC personnel and their respective ICC and residual-mechanism managers; about prioritisation between residual-mechanism and ICC work; and about whether such an option would not best be considered once the residual-functions workload of the ICTR, ICTY and/or SCSL has significantly decreased.  Some commentators have expressed the view that all managerial and coordination issues could be sufficiently addressed by putting in place the necessary structures and procedures.  In this regard options that have been mentioned include that personnel could be seconded to the ICC from governments, the UN and other agencies to perform residual functions, or that the ICC could be paid to recruit personnel to perform residual functions.     
M
USING ICC FACILITIES

63. At first glance, it would seem possible for the residual mechanism(s) of the ICTR, ICTY and/or SCSL to use ICC facilities, in The Hague and elsewhere, to perform some or all residual functions.  
64. As pointed out in paragraph 6, the SCSL is using ICC facilities in The Hague for the trial of Charles Taylor.
  This is done on the basis of the 2006 Memorandum of Understanding regarding Administrative Arrangements between the International Criminal Court and the Special Court for Sierra Leone (ICC-SCSL agreement)
 and the 2006 Headquarters agreement between the Kingdom of the Netherlands and the Special Court for Sierra Leone (SCSL-Netherlands headquarters agreement).  
65. In terms of the ICC-SCSL agreement, the ICC provides the SCSL with services, facilities and support “to the extent that such provision shall not impair or adversely affect the functioning of the ICC”, and in case of any irreconcilable conflict between the two courts’ interests, the ICC’s interests “shall take priority”.
  The SCSL reimburses the ICC for all “clearly identifiable direct and indirect costs that the ICC may incur as a result of or in connection with providing agreed services, facilities and support”,
 including contributions to the salaries of ICC personnel who have to facilitate the SCSL’s use of the ICC facilities and a component for any depreciation in the value of any relevant ICC equipment and property.  At present, the SCSL mainly uses the ICC’s courtroom and archiving facilities and services
 and detention facilities,
 with the SCSL using its own offices near the court.  The ICC manages and provides overall security in relation to the detainee at the premises of the court.
  The ICC and SCSL also cooperate on matters relating to the presence in the Netherlands of Taylor-trial witnesses.
 
66. The residual mechanism(s) could enter into similar agreements with the ICC and the Netherlands.  In the case of the ICTY and SCSL, their respective headquarters agreements with the Netherlands may have to be amended.  Should the residual mechanism(s) use ICC facilities such as field offices located in other states, agreements would have to be sought from such host states too.          

67. Depending on the extent of the use of ICC facilities and where the other residual functions of the ICTR, ICTY and/or SCSL would be performed, the main advantage of such an option may be cost-savings.
  A chief issue with such an option would be the availability of ICC facilities.  In The Hague, detention space is unlikely to become an issue, but courtroom space and facilities and archives space would likely be an issue, especially at the present premises.
  The new ICC premises would not be ready until after 2014, and there similar problems may arise, depending on, for example, how busy the ICC is at the time.  Alternative arrangements for the relevant archives (both registry and prosecutorial, public and confidential) of the residual mechanism(s) and courtroom needs could possibly be made.  For example, the residual mechanism could rent and equip a separate building as residual-functions archives,
 and consideration could be given to retaining or securing the use of one or more courtrooms at the present ICTY premises or other courts in and near The Hague, including of the Special Tribunal for Lebanon.
N
CONCLUDING REMARKS  
68. Potentially, the ICC could play various roles in the residual functions of the ICTR, ICTY and /or SCSL.  
69. However, each basic option raises a mix of political, policy, legal, financial and practical questions which would have to be addressed.
70. Even in relation to what appears to be the least intrusive options, such as the use of ICC facilities and ICC personnel working for one or more residual mechanisms on a temporary or ad hoc basis, careful consideration would have to be given to, for example, the relative advantages and disadvantages, the potential hurdles and ways of removing them, the need to amend any ICC governing instruments, and the time remaining to initiate consultations among all stakeholders and secure the necessary agreements among all decision-makers.  In the case of the SCSL, whose residual-functions phase is fairly certain to commence before the end of 2010, very little time remains.
71. Studies that explore the potential residual-functions role of the ICC in more depth than this briefing paper may very well identify more basic options or possible variations thereof, and clearer advantages, disadvantages and hurdles in relation to each option.          
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� The author did not request research interviews with the Bureau of the ASP.     


� SC resolution 808 (1993) and SC resolution 955 (1994).  SC resolutions are available at www.un.org/Docs/sc/.  Unless otherwise indicated documents and information concerning the three courts are available at the websites of the ICTY (www.un.org/icty), ICTR (www.ictr.org) and SCSL (www.sc-sl.org).  The information used in the briefing paper is generally updated as of 1 August 2008.


� See eg ICTY statute art 29; and ICTY Rules of Procedure and Evidence (RPE or rules) rule 7bis, which provides for the referral by the ICTY president of non-cooperation by states with the court to the SC.


� Agreement between the United Nations and the Government of Sierra Leone on the Establishment of a Special Court for Sierra Leone, 16 Jan 2002 (SCSL-establishment agreement), concluded pursuant to SC resolution 1315 (2000).


� For detailed mandates see ICTY statute arts 1-6, 8 and 9; ICTR statute arts 1-5, 7 and 8; and SCSL statute arts 1-5, 7 and 8 (the SCSL also has jurisdiction over certain Sierra Leonean crimes).  See also SC resolution 1534 (2004), operative pars 5 and 6 in relation to ICTY and ICTR.  The SCSL’s primacy is limited to courts of Sierra Leone (see eg SCSL statute art 8(2)).


� In relation to the ICTY see eg completion-strategy progress report of ICTY president to SC, attached as annex I to letter dated 13 May 2008 from ICTY president to SC president (S/2008/326, 14 May 2008), par 2 (“… all appeals are still presently estimated to be concluded during 2011.”).  The subsequent arrests of two of the ICTY’s four remaining top-level fugitives, namely, Radovan Karadzic and Stojan Zupljanin, have further complicated matters.  The final appeal of at least the former is very unlikely to be completed by the end of 2010.  At the ICTR the biggest potential obstacles to meeting the 2010 target date are: unforeseen but likely delays in the completion of the current caseload; a refusal by the appeals chamber to allow the transfer of selected ICTR cases to Rwanda (three recent trial chamber decisions refusing such transfer are under appeal); the unwillingness or inability of states other than Rwanda to accept ICTR cases earmarked for future transfer to national jurisdictions; and the possible arrest of one or more of the top remaining fugitives earmarked for trial at the ICTR.


� For the purposes of this paper, it is assumed that the only at-large SCSL fugitive, Johnny Paul Koroma, is deceased.  Efforts by the SCSL to confirm his death, long rumoured, are underway.  See also par 10 and accompanying footnote.


� SCSL annual report 2007-2008 p 38, where it is also noted that the court’s liquidation phase is expected to be concluded by October 2010.


� As mentioned in footnote 8, it is assumed that the only at-large SCSL fugitive, Johnny Paul Koroma, is deceased.  Should sufficient doubt about his death exist, a SCSL residual mechanism would have to be given various associated powers; see eg pars 22-37 of Comprehensive Report Prepared by Special Court for Sierra Leone, undated, prepared after the February 2008 SCSL Residual Issues Expert Group Meeting, held in Freetown (SCSL residual-functions meeting) (SCSL residual-functions meeting report).  As with the ICTR and ICTY, any residual trial is a major undertaking requiring extensive judicial, prosecutorial and registry activities and considerable resources.    


� A related residual function is the revocation of referrals.  On both referrals and their revocation see rule 11bis of the rules of procedure and evidence of the ICTY and ICTR.  The rule of the ICTY reads: “(A) After an indictment has been confirmed and prior to the commencement of trial, irrespective of whether or not the accused is in the custody of the Tribunal, the President may appoint a bench of three Permanent Judges selected from the Trial Chambers (hereinafter referred to as the “Referral Bench”), which solely and exclusively shall determine whether the case should be referred to the authorities of a State: (i) in whose territory the crime was committed; or (ii) in which the accused was arrested; or (iii) having jurisdiction and being willing and adequately prepared to accept such a case so that those authorities should forthwith refer the case to the appropriate court for trial within that State.  (B) The Referral Bench may order such referral proprio motu or at the request of the Prosecutor, after having given to the Prosecutor and, where applicable, the accused, the opportunity to be heard and after being satisfied that the accused will receive a fair trial and that the death penalty will not be imposed or carried out.  (C) In determining whether to refer the case in accordance with paragraph (A), the Referral Bench shall … consider the gravity of the crimes charged and the level of responsibility of the accused.  (D) Where an order is issued pursuant to this Rule: (i) the accused, if in the custody of the Tribunal, shall be handed over to the authorities of the State concerned; (ii) the Referral Bench may order that protective measures for certain witnesses or victims remain in force; … (iv) the Prosecutor may send observers to monitor the proceedings in the national courts on her behalf.  (E) The Referral Bench may issue a warrant for the arrest of the accused, which shall specify the State to which he is to be transferred to trial…  (F) At any time after an order has been issued pursuant to this Rule and before the accused is found guilty or acquitted by a national court, the Referral Bench may, at the request of the Prosecutor and upon having given to the State authorities concerned the opportunity to be heard, revoke the order and make a formal request for deferral within the terms of Rule 10.  (G) Where an order issued pursuant to this Rule is revoked by the Referral Bench, it may make a formal request to the State concerned to transfer the accused to the seat of the Tribunal and the State shall accede to such a request without delay in keeping with Article 29 of the Statute.  The Referral Bench or a Judge may also issue a warrant for the arrest of the accused…  (I) An appeal by the accused or the Prosecutor shall lie as of right from a decision of the Referral Bench whether or not to refer a case…”.  Rule 11bis of the ICTR rules is largely similar.  One difference is that the ICTR president designates a trial chamber (instead of a referral bench) to deal with the matter.  


� See Charters S, Horn R and Vahidy S, Best-Practice Recommendations for the Protection & Support of Witnesses, SCSL Witness and Victims Section, 2008, pp 18-24 on post-testimony and security-related witness and victim services of SCSL.  They point to some of the residual functions pertaining to witness and victim protection and support that the SCSL, ICTR and ICTY would have to contend with. 


� Available at website of ICLS (www.icls-foundation.org).  For some SCSL-specific residual functions see paper prepared for February 2008 SCSL Residual Issues Expert Group Meeting, held in Freetown (SCSL residual-functions meeting): Oosterveld V & Gurd T, The Special Court for Sierra Leone: Options for Addressing Residual Functions after Physical Closure, 8 Feb 2008 (Oosterveld & Gurd paper), pp 2-7, as well as the SCSL residual-functions meeting report pars 14-133.  See also Aptel C, Planning for Residual Issues and Mechanisms for International and Hybrid Criminal Tribunals: Briefing Paper, undated (Aptel paper), prepared for meeting themed “Planning for Residual Issues for International and Hybrid Tribunals”, organised by the International Center for Transitional Justice (ICTJ) and the law faculty of the University of Western Ontario (UWO), Feb 2007, New York City, and undated report of said meeting: ICTJ and UWO, Report: Residual Issues Expert Meeting.  


� See statements by various member states in provisional record of 5904th meeting of SC, 4 June 2008, S/PV.5904 (June SC-meeting record). 


� R Vincent, An Administrative Practices Manual for Internationally Assisted Criminal Justice Institutions, ICTJ, 2007 at p 151).  See also Aptel paper p 6 on relationship between conceptually distinct but related residual and legacy issues.


� See eg ICTY statute art 32 and annual reports of ICTY and ICTR.


� See SCSL annual report 2007-2008 Annex IV and Annex V for financial and in-kind contributions to SCSL for 2007/8.  See also SCSL-establishment agreement art 6.


� For two examples see the SCSL annual report 2007-2008 pp 38-39 and statements by national representatives in June SC-meeting record. 


� For information of process up to about March 2008 see ICLS-OSJI residual-functions paper pars 9-12; and G Oosthuizen & R Schaeffer, “Complete justice: Residual functions and potential residual mechanisms of the ICTY, ICTR and SCSL”, Hague Justice Journal, vol 3 no 1, 2008, at p 66 (Oosthuizen & Schaeffer article, available at website of Hague Justice Journal at www.haguejusticeportal.net).  Some post-March 2008 developments are highlighted in this paper.   


� See eg June SC-meeting record, statement by Belgian representative at p 19 (“Over the past months, the working group has methodically studied the list of residual functions identified by the Tribunals and has engaged in a dynamic dialogue with both Tribunals, in the form of written questions and answers… Over the past months, the initial elements of agreement have emerged in a way that should enable us to move forward on residual matters. My delegation is now preparing a document setting out the options, on the basis of which discussions in the working group could continue during the second half of 2008.”); statement by Indonesian representative at p 23; and statement by French representative at p 24. The Advisory Committee on the Archives of the UN Tribunals for the former Yugoslavia and Rwanda (ACA), established by the registrars of the ICTR and ICTY, will report in the near future on issues related to the archives of the two courts, including on whether they ought to pursue the establishment of a single joint archive, two separate archives or multiple archives (see ICTR Press Release, “Tribunals Launch Archiving Study”, 9 Oct 2007). The ACA report may influence the SC decision on residual issues.  See also related statement by Rwandan representative, June SC-meeting record at p 29 (“The issue of the transfer of archives to Rwanda remains pending; consultations have been going on with the team designated to study and make recommendations on the matter.  We reiterate our desire and readiness to take full custody of the archives.  Given that this is a crucial undertaking, the earlier formal discussions can begin the better.”); and by Croatian representative, ibid at p 21.         


� See eg statements of French representative, June SC-meeting record at p 24 (“Our objective is to ensure that the Council is in a position by the end of the year to adopt a resolution that would establish a framework for managing the residual functions of the Tribunals after they are gone.”), and of Russian representative, ibid at p 14 (“… the international residual mechanism that will be established in the near future.”).


� See eg SCSL annual report 2007-2008 p 39.


� For more detailed considerations of potential options, generally excluding detailed discussion of any ICC option, see also ICLS-OSJI residual-functions paper pars 72-97; Oosterveld & Gurd paper pp 7-13; SCSL residual-functions meeting report pars 14-133; and Oosthuizen & Schaeffer article pp 60-67.


� See June SC-meeting record, eg statements of representatives of Indonesia at p 23; Libya at p 12; Costa Rica at 12; Croatia at p 21; Serbia at p 30; Russia at p 14; France at p 24; and United Kingdom at p 20.


� See June SC-meeting record, eg statements of Burkina Faso at p 15; Vietnam at p 18; Indonesia at p 23 (“Another significant feature of the two Tribunals’ completion strategies as they relate to residual functions is the referral of cases to national courts.  My delegation recognizes the merits of challenges posed by such referrals.  It is therefore vital for the international community to continue to support the capacity-building performance and programmes of the relevant national courts.  Much work remains to be done if the national courts are to take over the judicial function of the Tribunals in the future.  In that regard, we commend the efforts of the Tribunals to strengthen their cooperation with the respective national authorities.”); and Serbia at p 30 (“The building of national capacities, especially those of the countries in our region, may therefore be the proper way to proceed provide answers to questions related to the question of residual mechanisms.”).  See also statements by president of ICTY at pp 4-5, and ICTR at p 7 in this regard. 


� These specificities include the courts’ current seats; their formal and practical relationship to the countries in which the crimes over which they have jurisdiction have been committed, to their host states, to other states, and to the SC and the UN in general; and their respective projected residual-functions workloads.


� A current example of outsourcing is the inspection of prison conditions by the ICRC and other bodies on behalf of the ICTY.  In sources pre-dating this paper, ‘delegation’ has been widely used for what is here described as ‘outsourcing’.  Delegation may suggest or presume the existence of a certain relationship between a delegator and delegatee, a relationship which may not and need not be in place in respect of the outsourcing of residual functions to external entities.


� These include sentence supervision and pardon and commutation matters; applications for review of earlier judgments; victim and witness protection and support matters; and issues surrounding access to confidential records and materials (maintained by both residual registry and prosecutor).  


� The June SC-meeting record suggests that the SC may limit the residual-trial jurisdiction of an international residual ICTR and ICTY mechanism to only a handful of the top fugitives.  See eg statement by Russian representative at p 14 (“The indictments of those individuals who are referred to by name in Security Council resolutions can come under the jurisdiction of the international residual mechanism that will be established in the near future.”); Slovenian representative, speaking on behalf of the European Union (EU), Turkey, Croatia, Macedonia, Albania, Montenegro, Liechtenstein, Norway, Ukraine, Moldova, Armenia and Georgia, at p 27 (“While the transfer of intermediate and lower-rank cases is a feasible solution in the light of an ongoing completion process, the EU remains convinced that, once apprehended, remaining high-level fugitives must be prosecuted and tried before an international tribunal.”); and French representative, at p 24 (“The major uncertainty with regard to completion is the question of the accused still at large.  We agree that the mission of the Tribunals will not be accomplished with those accused have been arrested and tried.  France is firmly committed, in particular, to bringing to justice Messrs. Mladic, Karadzic, Zupljanin and Hadzic, for the ICTY, and Mr. Kabuga, for the ICTR.”).  At the time of writing, only two top ICTY fugitives remain at large. 


� Unless otherwise indicated, the sources of the information in this section are ICC statute preamble, and arts 1, 3, 5, 9, 16, 44, 51, 62, 112, 124 and 126; and ICC RPE rule 100. 


� See eg 2006 ICC Regulations of the Registry as amended, regulation 8.  See also International Criminal Court Newsletter, no 20, March 2008, “An update on the events of The Prosecutor v. Thomas Lubanga case”, at pp 3 and 4; and Human Rights Watch, Courting History: The Landmark International Criminal Court’s First Years, July 2008, pp 100-114.


� By 1 April 2008, the ICC-privileges agreement had only 54 ratifications by ICC states parties.


� For a detailed description of its temporal jurisdiction see ICC statute arts 11, 24 and 124.


� Compare ICC statute arts 7, 8 and related elements of crimes with provisions mentioned in footnote 6. 


� For a detailed description of these jurisdictional elements see ICC statute arts 12-16, 19 and 20.  See also ICC statute art 4(2) (“The Court may exercise its functions and powers, as provided in this Statute, on the territory of any State Party and, by special agreement, on the territory of any other State.”).


� For a detailed description of admissibility issues see ICC statute arts 17-19.  See also ICC statute art 1.


� Commentators noted that some states parties were not keen on the ICC hosting the SCSL’s Charles Taylor trial.


� Negotiated Relationship Agreement between the International Criminal Court and the United Nations, 2004 (ICC-UN relationship agreement), arts 2(3) and 3.  In terms of art 7 of the agreement, the ICC may propose items for consideration by the UN, via the UN secretary-general.  


� ICC statute art 2; ICC-UN relationship agreement art 22.  It would seem as if supplementary agreements implementing the ICC-UN relationship agreement need not be approved by the ASP (ICC-UN relationship agreement art 21 read with art 22).  


� ICC statute art 3(2); and Headquarter[s] Agreement between the International Criminal Court and the Host State, 2007 (ICC-Netherlands headquarters agreement), preamble.  


� See also provisional exploration of possibility of ICC performing such residual functions or eg offering use of its facilities in Coalition for the International Criminal Court, Non-paper, Work in Progress, Residual Functions and the ICC, 30 Aug 2007 (CICC non-paper).  It notes, “For several reasons, including the breadth of its own caseload, and jurisdictional, statutory, and practical roadblocks, the ICC may not be capable of assisting these institutions in their judicial and/or prosecutorial functions” (pp 2-3).


� See eg ICC statute arts 115 and 116, which state among other things, that ICC expenses are covered by assessed contributions made by states parties, funds provided by the UN (subject to the approval of the GA), and voluntary contributions.  On the said art 115 also see ICC-UN relationship agreement art 13.      


� Entitled “Amendments to provisions of an institutional nature” it reads: “(1) Amendments to provisions of this Statute which are of an exclusively institutional nature, namely, article 35, article 36, paragraphs 8 and 9, article 37, article 38, article 39, paragraphs 1 (first two sentences), 2 and 4, article 42, paragraphs 4 to 9,  article 43, paragraphs 2 and 3, and articles 44, 46, 47 and 49, may be proposed at any time, notwithstanding article 121, paragraph 1, by any State Party.  The text of any proposed amendment shall be submitted to the Secretary-General of the [UN] or such other person designated by the [ASP] who shall promptly circulate it to all States Parties and to others participating in the Assembly.  (2) Amendments under this article on which consensus cannot be reached shall be adopted by the [ASP] or by a Review Conference, by a two-thirds majority of States Parties.  Such amendments shall enter into force for all States Parties six months after their adoption by the Assembly or, as the case may be, by the Conference.”


� Of particular relevance is art 35 which reads: “(1) All judges shall be elected as full-time members of the Court and shall be available to serve on that basis from the commencement of their terms of office. (2) The judges composing the Presidency shall serve on a full-time basis as soon as they are elected.  (3) The Presidency may, on the basis of the workload of the Court and in consultation with its members, decide from time to time to what extent the remaining judges shall be required to serve on a full-time basis. Any such arrangement shall be without prejudice to the provisions of article 40.  (4) The financial arrangements for judges not required to serve on a full-time basis shall be made in accordance with article 49.” (Emphases added.)  Article 40 reads: “(1) The judges shall be independent in the performance of their functions.  (2) Judges shall not engage in any activity which is likely to interfere with their judicial functions or to affect confidence in their independence.  (3) Judges required to serve on a full-time basis at the seat of the Court shall not engage in any other occupation of a professional nature.  (4) Any question regarding the application of paragraphs 2 and 3 shall be decided by an absolute majority of the judges. Where any such question concerns an individual judge, that judge shall not take part in the decision.” (Emphases added.)


� Article 38 in relevant parts reads: “(3) The President, together with the First and Second Vice-Presidents, shall constitute the Presidency, which shall be responsible for: (a) The proper administration of the Court, with the exception of the Office of the Prosecutor; and (b) The other functions conferred upon it in accordance with this Statute…”


� Article 42 in relevant part reads: “(5) Neither the Prosecutor nor a Deputy Prosecutor shall engage in any activity which is likely to interfere with his or her prosecutorial functions or to affect confidence in his or her independence.  They shall not engage in any other occupation of a professional nature.” (Emphases added.)     


� Article 43 in relevant part reads: “(2) The Registry shall be headed by the Registrar, who shall be the principal administrative officer of the Court. The Registrar shall exercise his or her functions under the authority of the President of the Court.”


� Article 44 in relevant parts reads: “(3) The Registrar, with the agreement of the Presidency and the Prosecutor, shall propose Staff Regulations which include the terms and conditions upon which the staff of the Court shall be appointed, remunerated and dismissed. The Staff Regulations shall be approved by the [ASP].  (4) The Court may, in exceptional circumstances, employ the expertise of gratis personnel offered by States Parties, intergovernmental organizations or non-governmental organizations to assist with the work of any of the organs of the Court. The Prosecutor may accept any such offer on behalf of the Office of the Prosecutor. Such gratis personnel shall be employed in accordance with guidelines to be established by the [ASP].”


� See ICC statute arts 121 (“(1) After the expiry of seven years from the entry into force of this Statute, any State Party may propose amendments thereto… (2) No sooner than three months from the date of notification, the Assembly of States Parties, at its next meeting, shall, by a majority of those present and voting, decide whether to take up the proposal.  The Assembly may deal with the proposal directly or convene a Review Conference if the issue involved so warrants.  (3) The adoption of an amendment at a meeting of the Assembly of States Parties or at a Review Conference on which consensus cannot be reached shall require a two-thirds majority of States Parties.  (4) Except as provided in paragraph 5, an amendment shall enter into force for all States Parties one year after instruments of ratification or acceptance have been deposited with the Secretary-General of the United Nations by seven-eighths of them.  (5) Any amendment to articles 5, 6, 7 and 8 of this Statute [which define the ICC crimes] shall enter into force for those States Parties which have accepted the amendment one year after the deposit of their instruments of ratification or acceptance.  In respect of a State Party which has not accepted the amendment, the Court shall not exercise its jurisdiction regarding a crime covered by the amendment when committed by that State Party’s nationals or on its territory.  (6) If an amendment has been accepted by seven-eighths of States Parties in accordance with paragraph 4, any State Party which has not accepted the amendment may withdraw from this Statute with immediate effect…, by giving notice no later than one year after the entry into force of such amendment…”); and 123 (“(1) Seven years after the entry into force of this Statute the Secretary-General of the United Nations shall convene a Review Conference to consider any amendments to this Statute… The Conference shall be open to those participating in the Assembly of States Parties and on the same conditions.  (2) At any time thereafter, at the request of a State Party and for the purposes set out in paragraph 1, the Secretary-General of the United Nations shall, upon approval by a majority of States Parties, convene a Review Conference.  (3) The provisions of article 121, paragraphs 3 to 7, shall apply to the adoption and entry into force of any amendment to the Statute considered at a Review Conference.”).


� See ICC ASP resolution ICC-ASP/6/Res.2, “Strengthening the International Criminal Court and the Assembly of States Parties”, 14 Dec 2007, par 54, where ASP recommends that review conference should be focused, but also serve as occasion for “stocktaking” of international criminal justice in 2010.  Reference is also made to progress report by the ASP focal point on the review conference, Fife RE: “Review Conference: Scenarios and Options”, ICC-ASP/6/INF.3, 4 Dec 2007.  The report notes that the review conference will also be “an occasion for a “stocktaking” of international criminal justice at a time when the completion strategies of the [ICTR and ICTY], as well as of the [SCSL], are well under way”.  At least in this context, there may well be an opportunity for the ASP to consider residual functions of the ICTR, ICTY and SCSL, but at present there is no suggestion that the ASP should consider and decide on any future ICC role at the conference.         


� For example, for ICC judges to review a case or decide on sentence-commutation matters referred to them by a separate residual mechanism, with all associated functions provided by such mechanism, would require an article-121 amendment.  Such arrangements would be problematic for other reasons too.  For example, judges who originally decided a convict’s case would be better placed to properly consider the review application.  ICC judges, unfamiliar with the original jurisdiction and case, would have to familiarise themselves with possibly volumes of case materials, including trial and appeal records.     


� The amendment procedures of the ICC-privileges agreement are only slightly less onerous than that of the ICC statute.  See its art 36, which among other things provides that an “amendment shall enter into force for States Parties which have ratified or accepted the amendment sixty days after two thirds of the States which were Parties at the date of adoption of the amendment have deposited instruments of ratification or acceptance with the [UN] Secretary-General.”


� For example, a residual mechanism could have its own chief judicial officer (president), not associated with the ICC, who could call on former judges of the relevant court (e.g. in relation to residual reviews, which would ideally require the participation of the original judges) who agreed to be on standby on a roster maintained by the UN, or on such ICC judges (e.g. in relation to residual trials) to perform certain residual functions in their capacity as ad hoc judges of the mechanism.      


� It is worth noting the possibly relevant but limited practice of the ICC agreeing to a deputy prosecutor temporarily working for the UN ‘Hariri/Lebanon’ commission.


� See eg ICC statute art 51 (rules of procedure and evidence) and ICC RPE (see also rule 3 on amendment); ICC statute art 52 (regulations for routine functioning of ICC) and 2004 Regulations of the Court as amended (see ICC statute art 52 and regulation 6 on amendment); ICC statute art 44(3) (staff regulations), and 2003 Staff Regulations (see regulation 12.1 on amendment) and 2005 Staff Rules (see rule 112.1 on amendment); ICC RPE rule 9 (regulations governing operation of office of prosecutor); ICC RPE rule 14 (regulations governing operation of registry) and 2006 Regulations of the Registry as amended (see regulation 4 on amendment).  It may be unnecessary to amend e.g. the ICC-UN relationship agreement, the ICC-Netherlands headquarters agreement, the 2002 Financial Regulations and Rules as amended, and the ICC-privileges agreement.    


� ICC-UN relationship agreement arts 8(2)(b) and (c); and 9. 


� See eg SC resolution 1688 (2006); and Prosecutor vs Taylor, Decision on Defence Oral Application for Orders Pertaining to the Transfer of the Accused to The Hague, SCSL-03-1-PT, Trial Chamber II, 23 June 2006.  As is at present the case with the ICTY and ICTR, the SCSL may sit elsewhere, using its own law, rules and procedures, but subject to the conclusion of the necessary host-state agreements.  See SCSL-establishment agreement art 10.


� The ICC-SCSL agreement is available at the website of the ICC.


� ICC-SCSL agreement arts 2(2) and 2(3).


� ICC-SCSL agreement art 3.  The ICC has established a trust fund in which the SCSL deposits all funds in advance.  See also arts 12 (additional staffing of ICC) and 18 (costs and payments) of agreement.


� ICC-SCSL agreement art 5 (“… the ICC shall provide the [SCSL] with courtroom usage time, including court reporting and audio visual recording services, satellite video link capability, safe keeping of evidence and use of vaults…”).


� Both at the court between court sessions and in the ICC detention centre, located a few kilometres from the court: ICC-SCSL agreement arts 6 and 7.  Article 6 e.g. states that the relevant ICC governing instruments apply to the detainee; the ICC registrar has overall responsibility for the detention centre but the SCSL retains full legal control, authority and responsibility vis-à-vis the detainee and any decision relating to the detainee by the ICC detention-centre personnel “shall be construed as having been done under the authority vested in the staff of the [SCSL] and shall be binding on the Detainee”; and the SCSL is responsible for the transport of the detainee. 


� ICC-SCSL agreement art 7.


� ICC-SCSL agreement art 11.


� See also final three sentences of par 42(v).


� See also CICC non-paper p 3: “...potential modalities of support, the most feasible will be allowing the ICTY, ICTR, and/or the SCSL to use the ICC’s facilities to perform at least some of their residual functions that require courtroom, archive, and detention facilities... However, any offer of support must involve a thorough consideration and accurate determination of the needs of each institution involved... [Residual functions will likely be most demanding in the first few years after they have completed their mandates, which... will coincide with a period when the ICC is engaged in a high volume, and perhaps continuous pattern of work.  Before extending any offer, the ICC must determine as accurately as possible what resources it can offer to these institutions and assess what it could offer on the condition of a complementary budget.  Such determinations will require the most precise assessment possible of the ICC’s space, staff, and budgetary needs over the coming years.”  At the relevant time, the ICC may be too busy to offer a residual mechanism the use of its courtrooms and archiving facilities (pp 4-7).


� Of potential relevance is that the city council of The Hague has apparently proposed to make available archival space in a planned international criminal justice museum in the city.  It is unclear whether it is proposed that only public materials would be held in such an archive, and whether such space would generally be suitable for safely storing and managing all materials required for residual functions.
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